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Present : W. J. H. MONEY, Esq., Judge. 


The March 1849. 

Case of 1846. 

Appeal from the Kulleem, Principal 

Sudder 'Am^j dMd Stli Auffitst 1846. 

Mahomed Basa^ Chow^dy^ee, (p^<^dant,) Appellant, 

'' ' i , . ymm ’• ■ 

Kishen Eishore am Chiuider Neogee, (Plaintiffs,) 

ft ^ 

The plaintiffs sued to caned d summary order of the collector, 
passed under Regulation YU. 1799, to uphold that of the deputy 
collector, and .recover arrears of rent amounting to rupees 437, 
5 annas, 5 pie, 10 krants. * They represented that the defendant had 
a howla within their putneetdodc, settled at a jumma of rupees474, 
annas, 16 krants, in cot^^u^ce of arrearof rent for 1251, 
smiounting to rupees 424^5, prm^^^ wd rupees 13, and 5 pie, 
10 krants. interest; th^ W^ W su him under Regulation 
VIL 1799, and al^ugn objecti^ urged by the defendant to 
the effect that all the rents' Imid been coUectedhy them (jdaintiffs) 
from the ryuts/aid 4dcfailaWim4^vi^ produced in support 

of their statement,Mihe d^uty them, and decreed 

in their favor. This order, ho^W, ms r4^ei9|d by the collector in 
appeal , ' ' ' : ’ ^ 

The defendant, Mahomed Baasur, msisted that the rents had all 
been collected fron^ ihp rjmtsbyrihe gomashtas of the plaintiffs, 
and referred to the dn^la$ and evid^ce he had submitted in the 
summary suit He i^uot^ al^ (^jMtmction Na 456 and a precedent 
of the Sudder Dewanhy Adawlut 'it^ the cliiim of the plaintiffs 

The principal suddeir ameeii^ dlsKU^diting the dakhilas, and consi* 
dering from me evid^ce of witness, RamgUttee Huldar, Fut- 
tick.and Mahpmed Wasa, that the d^imdant had himself collected 
the rents' from the ryuts, decreed in the plaintiffs. 

The appdlant, dissatisfied with the ord^ i^jpea^ the s^e objection 
urged in his defence. It appears that the dakmlas are dated in the 
month of Aughun, Poos, and Ms^h 1251, and in a petition presented 
to the collector by Sj^eem, Kfdieer Paek, and Rammanick, 

ryuts, dated the2nd Jyte 125:^, they ^pmplained of the gomashtas of ^0 
respondents (plaintins) having c^ledted rents from tbeni and other 
ryuts at the latter end of the year, and given them no dakhilas. IJpou 
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the face of such a petition, thejK^arance of dakhilas in this case is 
extremely suspicious, and no a^nce can be placed upon them. 

I'he decision therefore of flie\)rincipal sudder ameen is hereby 
confirmed, and the appeal dismissed with costs. 


The 6x11 March 1849. 

Case No. 44 of 1846. 

Appeal from the decision of Moulvee Mahomed Kulleem^ Principal 
Sudder Ameen^ dated the \lth August 1846. 

Surbbojya and Dayamoye, (Defendants,) Appellants, 
versus 

Baboo Gopaul Lall Tagore, (Plaintiff,) Respondent. 

This suit was instituted by the plaintiff to recover arrears of rent, 
at the rate of Company’s rupees 400 per annum^ amounting to 
rupees 4,135, principal and interest,due from an ousut talook belonging 
to the husband of the defendants, situated in Joor Duryal, ‘talooka 
Shureeffoonissa Begum, which he had purchased at a Government 
sale. 

The defendants acknowledged the jumma assessed upon the ousut 
talook, but resisted the claim of the plaintiff for rent upon two 
grounds; first, the ousut talook had been attached and the rents 
collected from the ryuts from the year 1243 to 1247, amounting to 
rupees 2,977, 6 annas, which was sufficient, under Construction 
No. 456 and precedent of the Sudder Dewaimy Adawlut, to bar the 
chiim of the plaintiff ; secondly, the talook in the first instance being 
purchased by Muheshchunder, an eight annas share was subsequently 
transferred to the plaintiff, and his brother, Kanoya Lall Tagore, and 
the other eight annas share to Nujeeboonissa, wife of Noorooddeen 
Mahomed, from whom it came into the possession of the plaintiff’ in 
1251, so that the claim for the rent he had set up was quite unfounded. 

The plaintiff, in his replication, denied the attachment of the 
ousut talook, and declared that he was originally the bond fide pur- 
chaser in the name of his mooktyar, Mbheshchunder. 

The principal sudder ameen discredited the dakhilas produced by 
tlie appellants to prove the collections from the ryuts, and, referring 
to a copy of a proceeding of the judge of this district, dated the 16th 
November 1838, and copy of a petition of Neelmonee Bose, husband 
of Surbbojya, appellant, dated me 5th Sawun 1245, from which the 
possession of Neelmonee Bose from the date of his purchase was 
clearly established, decreed in plaintiflF’s favor to the extent of rupees 
4,337, 6 annas, principal and interest 

The appellants recapitulated the objections urged in their defence. 
But, on a perusal of the record, I do not find that any satisfactory 
proof has been adduced regarding the alleged purchase of talook 
Shureeffoonissa by Moheshchunder, and the •subsequent transfer 
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to the respondent (plaintiff,) nor as regards the attachment of the 
ousut talook belonging to the appellants ; and as the validity of the 
dakhilas is completely counteracted by the documents referred to by 
the principal sudder ameen, I see no reason tdMisturb his decision, 
which is hereby confirmed, and the appeal dismissed with costs. 

The 14th March 1849. 

Case No. 40 of 1846. 

Appeal from the dedsurn of Moulvee Mahmned Kulhem^ Principal 
Sudder Ameen^ dated the 2Tth July 1846. 

Ram Soonder Doss, (Defendant,) Appellant, 
versus 

Rajah Sutto Chum Ghosaul, (Plaintiff,) Respondent 

This suit was instituted by the plaintiff to recover arrears of rent 
from the year 1246 to 1251, amounting to rupees 576, 9 annas, 
1 1 pie, principal and interest, at the rate of rupees 65, 7 annas, 11 pie, 
per annum^ due from Ram Soonder Doss and Ram Soonder Koond, 
on account of a howla called Rajessur Chukurbuttee, situated in 
kismut Tona, within his own talook. The defendants, notwith- 
standing the issue of the usual notice and proclamation, gave no 
reply in the case ; and the principal sudder ameen, after being satis- 
fied of the fact of their having been served, and with reference to 
the jumma-wasil-bakee papers adduced by the plaintiff, and the evi- 
dence of witnesses who deposed to the responsibility of the defen- 
dants, decreed exparte in the plaintiff’s favor, to the extent of rupees 
570, 7 annas, 6 pie. 

Ram Soonder Doss, one of the former defendants, is dissatisfied 
with this order, and in his appeal urges objections to the jumma 
of the howla, as stated by the respondent, and denies the issue of 
the notices alluded to. But, after perusal of the record, I see no 
reason to disturb the decision of the principal sudder ameen, which is 
hereby confirmed, and the appeal dismissed with costs. 
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Present: F. CARDEW, Esq., Judge. 

The 7th March 1849. 

Case No. 29 of 1848. 

Regular Appeal from a decision of the Moonsiff of Dhekkabaree, 
Neel Madhuh Mookerjea^ dated the December 1847. 

Bukronuth Muiidiil, Kislito Gope, and Neetae Race, (Defendants,) 

Appellants, 

versus 

Shebuk Ram Mundul and Seetanath Mundul, (Plaintiffs,) 
Respondents. 

This suit came before me in appeal, on the 1 1th June 1847, when it 
was remanded to the moonsiff^ because his proceedings were contra- 
ry to law. See printed Decisions of this court for 1847, page 138. 

The claim was for possession, and mesne profits for 1252 and 
1253 B. S., of a seven annas share of a tank named Burra, and an 
eight annas share of a tank named Barce-julhuree, situated in 
mouzah Netoor, in virtue of a deed of sale executed by the proprie- 
tress, Poornima Dasya (defendant,) in favor of the respondents, 
under date the 15th Chyte 1251 B. S. 

The appellants, of whom Bukronath Mundul is a shareholder in 
the tanks, in answer, acknowledged that they had prevented res- 
pondents from taking possession, alleging that Poornima Dasya had 
sold her shares, the amount of which they did not dispute, to one 
Oinachum Misr, and that respondents had no right to the property. 

Omachum Misr put in acclaim as third party, stating that Poor- 
nima Dasya had sold the disputed shares to him under a deed of 
sale, dated the 27th Agrahun 1251 ; but he failed to adduce proof 
in support of his allegation, and the deed of sale filed by respon- 
dents, which was acknowledged by the vendor, having been duly 
authenticated by the subscribing witnesses, the moonsiff gave them 
(respondents) a decree, awarding against appellants, as being the 
disseizors, mesne profits for 1252 and 1253, to the amount of 
rupees 33, and costs of suit 

The appellants object to this decision on general grounds, and 
particularly to the amount awarded as mesne profits, which they 
contended was not proved ; but I find that the amount so awarded 
is duly proved by the evidence of the witnesses, Haradhun Mundul, 
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Ram Kishor Gope, Urjun Dome, chokcedar, Tunoo Gope, and 
Dwarkanath Goj^ ; and tliere being no doubt as to tlie correctness 
of the moonsifTs judgment, I confirm it, and dismiss the appeal, 
with costs chargeable to appellants. 

The 7th March 1849. 

Case No. 33 of 1848. 

Regular Appeal from a decision passed by the Moonsiff of Doobrqj- 
porCy Moulvee Atta Allee^ dated the lO^/i January 1848. 

Kartik Ghose, (Defendant,) Appellant, 
versus 

Bishunath Dutt, (Plaintiff,) Respondent 

This suit was instituted by respondent, as the farmer of mouzali 
Kandpore, on the 5th April 1847, to recover from appellant the 
sum of Company’s rupees 91, on a histbundee^ or instalment bond, 
alleged to have been executed by the latter, on the 28th Phalgoon 
1249 B. S., in acknowledgment of arrears of rent, amounting to 
ru})ees 63. 

The appellant, in answer, pleaded, among other matters, that the 
res^ndent forced him to execute the kistbundee under duress. 

The moonsiff, considering the execution of the deed duly proved, 
decreed for the plaintiff. 

^In this court the parties submitted the decision of the matters 
in dispute to three arbitrators, under Regulation XVL 1793, who 
affirmed thp moonsiff’s decree ; and the appellant having failed to 
impugn the award, with reference to section 9 of that enactment 
the appeal must be dismissed with costs. 

The 7th March 1849. 

Case No. 143 of 1848. 

Regular Appeal from a decision of t1i£ Moonsiff of Doobrajpore, 
Moulvee Atta Alice, dated the ZOth May 1848. 

Taramimee Bewa, (Plaintiff,) Appellant, 
versus • 

Bruhmoo Muyee Dasya and Gungaram Chowdhree, (Defendants,) 

Respondents. 

This suit was instituted by appellant, on tlie 28th September 
1847, to recover the sum of Company’s rupees 23-8, on a bond 
alleged to have been executed in her favor by Gyaram Chowdhree, 
deceased, the husband of Bruhmoo Muyee Da^ya and the brother of 
Gunga Nurayun Chowdhree, resiiondents, unjer date the 6th Assin 
1251 B. S. 



KILLAH BEERBI100M. 


7 


Gunga Nurayun Chowdliree, in answer, denied the bond, and 
pleaded that tlie claim had been made from motives of ill-will, and 
that he was not heir to his brotlier’s estate, his brother’s widow 
being alive. * 

The moonsiff dismissed the claim, on the grounds of discrepancies 
in the evidence ; and on the same grounds the decision is affirmed 
by a punahayet^ to which I referred the suit under Section 2, Regula- 
tion VI. 1832 ; and there being no doubt as to the correctness of the 
judgment appealed against, I confirm the same, and dismiss the 
appeal with costs. 


The 13th March 1849. 

Case No. 39 of 1848. 

Regular Appeal from a decision passed hy the Principal Sudder A mcen 
of Beerhhoom^ Moulvee Nujumul Huq^ dated the Sth February 1848. 

Gyachum Mundul, (Defendant,) Appellant, 
versus 

Patkoora Bewa, for self and minor daughter, Teen-Kowree, 
(Plaintiff*,) Respondent 

This suit was instituted in forma pauperis by respondent, on the 
6th April 1847, to recover from appellant possession of a half share 
of certain personal property valued at Company’s rupees 496-5. 

The respondent stated in her petition of plaint that Gyachurn 
Mundul (appellant,) the son of Bhagbut Mundul, deceased, having 
been left sCn orphan, her father-in-law, Soodha Eisto Mundul, who 
had married a daughter of Bhagbut Mundul’s, took up his abode in 
his father-in-law’s house, to which he conveyed the whole of his 
eft*ects, and he extended his protection to his orphan brother-in-law, 
and acquired property by the labor of his hands ; that he afterwards 
married her (respondent) to his son, Jadhoo Mundul, and they all 
lived with Gyachum Mundul in family partnership ; that her hus- 
band and fatner-ii;-law having died one ^ter the other, Gyachum, 
in the month of Agrahun 1252 B. S., turned her out of doors, and 
she consequently instituted this -suit to recover possession of a half 
share of the jointly acquired property, consisting of four stacks of 
paddy, cattle, household utensils, et ceetera^ as detailed. 

The appellant, Gyachum Mundul, in answer, admitted that 
respondents husband and father-in-law lived with liim, but he denied 
that respondent had any claim on him on that score, stating that he 
himself, when five and twenty years of age, admitted his »ster and 
her husband, who were without the means of subsistence, into his 
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house and supported them out of charity ; that they were both of 
them quite helpless^ being afflicted with leprosy, and were unable to 
acquire property ; that their son was also leprous from his infancy, 
and, having died before his father, respondent had no title to succeed 
as heir ; that the greater part of the property detailed in the plaint 
was not in existence — what little property he liad was his own, and 
respondent had no claim whatever to it ; and that the suit had been 
got up in a spirit of revenge by one Kam Kishto Lalia, whom he 
had sued for debt. 

The principal sudder ameen gave judgment in favor of respon- 
dent, by awarding to her a half share of four stacks of paddy and 
other property to the value (for the half) of rupees 395-14-8^, on 
the grounds that her statement was proved by the evidence of three 
witnesses, viz. Bhagbut Panja, Ram Kishto Laha, and Jyhurree 
Mundul, and that appellant had failed to take any measures to 
secure the attendance of his witnesses, who had been duly summoned 
by the court. 

The appellant explained, in the reasons for appeal, that he did not 
produce his witnesses, because he expected the suit would have been 
struck off" on default, which respondent had incurred under Act 
XVL 1845, independently of which he grounded his appeal on the 
unsatisfactorjr nature of the evidence adduced in support of the 
claim, obj’ectmg particularly to the evidence of Ram Kishto Laha, 
the person named in the answer as the instigator of the suit. 

Deeming the evidence of respondent’s witnesses unsatisfactory, 
I deputed an oflBcer of this court to make a local enquiry, the result 
of which showed that the deceased, Soodha Kishto Mundul, had 
originally no property of his own, and tliat the only possible ground 
of claim that respondent could have on appellant, arose from the fact 
that her father-in-law lived with him in commensality and assisted 
in cultivating his lands. I therefore sent a question to the Hindoo 
law officer of the division on the subject of the claim ; and his answer 
is, that, as respondent’s husband died before his father, she could 
under no circumstances succeed to a share of the property to the 
exclusion of other heirs, and that she cohld only claim maintenance 
and the expenses of the marriage of her minor daughter. It is ad- 
mitted on both sides that the deceased, Soodha Kishto Mundul, left 
a nephew (brother’s son,) named Ram eleeburi Mundul, who is still 
alive. I consequently reverse the principal sudder amcen’s decision, 
and dismiss the claim. Each party, under the circumstances of the 
case, to pay his own costs. 
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The 13th March 1849. 

Case No. 147 of 1848. 

Regular Appeal from a decision passed by the Moonsiff of Kytha, 
Wujeeooddeen Mahomed^ dated the 2*1 th May 1848. 

Gholam Shabaz alias Shabaz Meean^ (Defendant^) Appellant, 

versus 

Talib Hossein, (PlaintiflF,) Respondent. 

This suit was instituted by respondent, as the proprietor of the 
zemindaree kismut Jaunkeepore in Kusba Barah, on the 3rd 
February 1848, to recover from appellant the sum of Company’s 
rupees 17-13-9, arrears of rent from 1247 to 1253 B. S., on 16 
cottahs of land. 

The respondent stated that he acquired kismut Jaunkeepore at 
public sale, in the year 1244 B. S. : that in the month of Jeit 1246, 
(in the absence of his manager,) Gunesh Kotal, the son of his 
semanadar^ or boundary keeper, let out to appellant, under a verbal 
agreement, 16 cottahs of land, situated near Doorga Kooree, (which 
land formed part and parcel of a jumma formerly held by Punah- 
ooddeen and Rufeek Midlick,) at an annual rent of rupee 1, 12 annas ; 
and that appellant had only paid the rent of the first year, but 
refused to discharge the demand for the years for which the suit is 
instituted. 

The appellant, in answer, denied tliat the land belonged to respon- 
dent’s zemindaree, or that he entered into any engagements for the 
same, pleading that it was part of 2 beegahs 10 cottahs of land held 
by him as hJihiraj, 

The moonsiff* decreed the suit in favor of respondent, on the 
grounds that it was proved by the evidence of three witnesses, and 

jumma^wasiUbahee accounts of 1246, which were attested by the 
writer, Gour Hossein, that appellant paid rent to respondent in that 
year ; and that the record of a suit, No. 26 of 1840, decreed in 
favor of respondent against Punahooddeen and Rufeek Sheikh, the 
former ryuts, showed that 16 cottahs of land situated near Doorga 
Kooree was included in the kubooleeut on the ground of which 
that suit was instituted. 

Doorga Kooree being the name of a plain, the fact that the dis- 
puted land is situated near it, is not sufficient to identify it as being 
included in the kubooleeut referred to, even if that document were 
admissible as evidence in this case. But the respondent’s claim 
must rest on the fact of appellant’s having entered into engagements 
for the land and paid rent in 1246, in support of which the evidence 
adduced is very unsatisfactory in my opinion. 

The alleged verbal engagement rests on the unsupported testi- 
mony of Gunesh Kotal, respondent’s servant. Two other witnesses 
are produced to prove payment of rent in 1246, but they both of 
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them live 7 or 8 coss distant, and their evidence does not show how 
they happened to be present when the pa 3 nnent was made. The 
jumma-wanl-bahee accounts I strongly suspect to have been prepared 
for the occasion. Gour Hossein, the person who attested them is res- 
pondent’s nephew, and he says that he wrote them out himself from 
the seha^ or daily accounts, which were afterwards accidentally 
destroyed by fire, and that the jumma-'WasiUbahee accounts of the 
three succeeding years had also been burnt at the same time ; but 
how the accounts produced got separated from the rest and were 
thus preserved is not explained. Under these circumstances, I can 
place no confidence in the evidence, and I accordingly reverse the 
moonsiff’s decision, and decree the appeal to appellant, with costs in 
both courts. 


The 14th March 1849. 

Case No. 150 of 1848. 

Regular Appeal from a decision of the Moonsiff of Ookhra^ Gobind 
Chund Chowdhree^ dated the 25th Mag 1848, 

Jeebun Kishto Bukshee, (Defendant,) Appellant, 
versus 

Tarachum Chukurbuttee and Radhanath Chukurbuttee, 
(Plaintifis,) Respondents. 

This suit was instituted by respondents on the 25th May 1848, 
to procure the sale of certain lands and other property in execution 
of a decree of court: value of suit Company’s rupees 14-15-4. 

It appears that the property in question was attached by respon- 
dents in execution of a money decree, amounting originally to rupees 
12-6-5, awarded by the moonsiff in their favor against Iluro Soon- 
dree Dibya, as the heir of Markund Chukurbuttee, deceased. Two 
counter claims were preferred to the property, one on the part of 
Muhanund Mookhopadhya, and the other on the part of Jeebun 
Kishto Bukshee, and both of them ^v^ere struck off* on default 
Muhanund Mookhopadhya then instituted a regular suit, pending 
the decision of which the moonsiff ordered execution of the decree 
to be stayed; and having been nonsuited, under date the 27th May 
1847, respondents renewed their application &r the sale of the 
property ; but the moonsiff referred them to a regular suit, record- 
ing that he could not interfere summarily, and hence the cause of 
this action. 

The defendant Peetamburee Dibya, the wife of Muhanund Moo- 
khopadhya, who had died in the interim, filed an answer, alleging 
that the deceased, Markund Chukurbuttee, had sold the property to 
her husband in satisfaction of a decree ; but she produced no proof 
in support of the plea. 
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The appellant Jeebun Kislito Bukshee^ in answer, pleaded that 
the deceased had pledged the property to him, under a steet kubala^ 
or deed of mortgage, dated the 13th Maugh 1250 B. S. ; but the 
evidence of the two witnesses adduced by him in support of the 
deed being unsatisfactory, and the particulars of the document being 
at variance with the description given of it in the summary suit, 
the moonsiff suspected it to be a forgery; and he accordingly 
rejected it, and passed a decree in favor of respondents, charging 
the costs of suit against appellant, because it was proved in evidence 
that, after the decision of the suit instituted by Muhanund Mookho- 
padhya, he had lopped a branch of a tree growing on the property. 

I concur with the moonsiff in rejecting the deed of mortgage, but 
not in his award in respect to the costs of suit. The lopping of a. 
branch of the tree was evidently done merely in token of posses- 
sion ; and as the orders of the moonsiff passed in the summary suit, 
first in staying execution of the decree, when the regular suit was 
instituted by Muhanund Mookhopadhya, and then in rejecting 
respondents’ application after that suit had been disposed of, were 
irregular, for its institution was no bar to the sale of the rights and 
interests of the debtor* in the property attached, I consider that the 
costs of suit should be borne by each party respectively. I accord- 
ingly amend the moonsilf’s decision in respect to the costs thus 
unnecessarily incurred by the parties, and order the costs in this 
court to be similarly charged to each party respectively. 

The 15Tn March 1849. 

Case No. 208 of 1848. 

Regular Appeal from a decision passed by the Moonsiff of Sarhut, 
Sumeenooddeen Ahmudy dated the 28 June 1848. 

Toolsee Koomar, Mohun Koomar and Rohun Koomar, 
(Defendants,) Appellants, 

versus 

Kanaiya Bazpaee, (Plaintiff,) Respondent. 

This suit was instituted on the 7th September 1847, to recover 
the sum of Company’s rupees 60-5-11, the amount due on a bond 
alleged to have Been executed in the plaintiff ’s favor, under date 
the 3rd Sawun 1252 B, S., by the defendants’ (appellants’) father, 
Puddum Koomar, deceased, in acknowledgment of a debt of 
rupees 45. 

The defendants, in answer, denied the bond, and pleaded that on 
the date in question, their father was so ill as to be unable to transact 
any business, and he died in the following month. 

The moonsiff recorded that the defendants at first filed, through 
their vakeel, the names of six witnesses, which they afterwards 
repudiated, alleging that their vakeel had been tampered with by 
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the other party and had put in false names ; that he had found on 
enquiry that there were no grounds for the imputation, and conse- 
quently fined the defendants in the sum of rupees 2 ; that never- 
theless to meet objections, he had allowed them to file the names of 
fresh witnesses, three of whom they produced, but the evidence of 
these witnesses showed that they had been tutored; and he therefore 
rejected it, and, considering the execution of the disputed bond by 
the defendants’ fether satisfactorily proved by the evidence of the 
subscribing witness examined on tne part of the plaintiff^ he decreed 
the suit in his favor. 

On perusal of the record and the petition of appeal, I can find no 
grounds for impugning the correctness or justness of the decision, 
which is hereby confirmed ; but the moonsiff will be informed that, 
having acquitted the defendants’ vakeel of the charge brought 
against him, it was irregular to allow them to file the names of 
fresh witnesses. 


The 16th March 1849. 

Case No. 211 of 1848. 

Regular Appeal from a decision parsed by the Moonsijf of Doobraf 
pore^ Mouhee Atta Allecy dated the 1th August 1848. 

Rukhyakur Mookhopadhya, (Defendant,) Appellant, 
versus 

Radhakunth Mundul, (Plaintiff,) Respondent. 

This suit was instituted under Regulation VIII. 1831, on the 
29th December 1847, for replevin of distraint 

The plaintiff stated that he held in mouzah Hureedaspore 29 
biggahs and 18 cottahs of land at a jumma of rupees 18, which he 
paid to the 9 annas and 7 annas shareholders of the estate separate- 
ly ; that the defendant, Rukhyakur Mookhopadhya, the farmer of the 
7 annas share, had distrained his crops, to recover a demand for 

E art of 1253 B. S., amounting to rupees 27-12, but the rent due 
•om him for the entire year on this share of the estate did not 
exceed rupees 8, out of which he had already paid the farmer 
4 rupees. 

The defendant, in answer, pleaded that the plaiiltiff held in mouzah 
Hureedaspore 53 biggalis 9 cottahs of land, at a jumma of Sicca 
rupees 83, for 7 annas share of which, or rupees 36-5, he executed 
akubooleeutin 1252, and the distraint was made in accordance there- 
with. 

The defendant failed to adduce proof in support of his answer, 
though it was duly called for on the 7th June 1848. The moonsiff 
therefore gave the plaintiff, whose statement was proved by the 
evidence of three witnesses, a decree. And there being no grounds 
for interference with the decision, the same is hereby confirmed. 
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The 16 th Maech 1849 . 

Case No. 212 of 1848. 

Regular Appeal from a decision passed by the Moonsiff of Doobraf 
porCf Moulvee Atta Allee, dated the 9th August 1848 . 

Bukronath Ghosal^ (Plaintiff^) Appellant, 
versus 

liumzoo Putance, Megoo Khan, and Dookhun Khan, (Defendants,) 

Respondents. 

This suit was instituted on the 29th January 1848, to recover 
the sum of Company’s rupees 4-12, being the value of 1 map^ 4 suhesy 
and 4 pies of rice, for which the defendants, Rumzoo Putanee and 
Megoo Khan, her son, are alleged to have taken from plaintiff, by 
the hands ol‘ the defendant, Dookhun Khan, an advance of rupees 4 
in the month of Aughun 1253 B. S. 

The defendant Dookhun Khan, in answer, acknowledged having 
received the advance, and pleaded that he had delivered to plaintiff* 
the full quantity of rice demanded. The defendant Rumzoo Puta- 
riee denied having any thing to do with the transaction. 

The moonsiff msmissed 3ie plaint, on the grounds that the plea 
urged by the defendant, Dookhun Khan, was satisfactorily proved by 
the evidence of three witnesses. And being of opinion, on perusal of 
the record and the petition of appeal, that no sufficient grounds have 
been shown to impugn the correctness or justness of the decision, 
I hereby confirm it. 


The 17 th Makch 1849 . 

Case No. 218 of 1848. 

Regular Appeal from a decision passed by the Moonsiff of Dhekha^ 
bareey Neel Madhub Mooheerjeay dated the 18^A August 1848. 

Puncharam Mundul, (Plaintiff,) Appellant, 
versus 

Gopal Mundul, Seeboo Mundul, Nirunjun Mundul, and Jugunnath 
Mundul, (Defendants,) Respondents. 

This suit was irrstituted on the 10th March 1848, to recover the 
sum of Company’s rupees 63-6-1 1, being the balance due on a bond 
executed by the defendants in favor of paintiff^ under date the 24th 
Bysack 1243 B. S. 

The original amount of the bond was rupees 91, of which rupees 
73 is admitted to have been paid. 

The defendants acknowledged the bond, and pleaded payment in 
full. They stated that, after pa^g the amount borrows under 
the disputed bond, they executed another bond in plaintiff’s favor, 
dated the 4th Assin 1250, for the sum of rupees 32, which included 
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rupees 16, due as interest on account of the former transaction; 
that this bond they had also discharged in lull and hdd received it 
back, but the first bond the plaintiff retained on the excuse that it 
had been destroyed; that they had subsequently given plaintiff a 
third bond, dated the 24th Assin 1251, for 14 beeses of paddy, 
which they had likewise paid : and they observed that if the amount 
of the first bond had not been discharged, it was unlikely that 
plaintiff* would have waited so long without suing for the money, 
and that he had preferred the claim in a spirit of revenge, because 
they had refused to give false evidence in his favor in a case regard- 
ing the possession of a tank. 

The plaintiff, in his reply, denied the bond for rupees 32, but 
acknowledged the one executed on account of the grain, saying 
there was money still due to him on it, though he had returned the 
document to the defendants. 

The moonsiff’ found it proved by the evidence of two of the sub- 
scribing witnesses to the disputed bond, that the amount thereof had 
been paid in full, iind that the second bond for rupees 32, to which 
they were also subscribing witnesses, was executed under the 
circumstances stated in the answer. He observed that these wit- 
nesses were named by both parties, and one of them, Bishunath 
Raee, a respectable brahrnun, was the writer of both of the deeds, 
which he had duly attested ; and the remaining witnesses examined 
on the part of the plaintiff deposed to nothing affecting their testi- 
mony. He therefore dismissed the claim. And finding no sufficient 
grounds for impugning the correctness or justness of the decision, 
which is in conformity with the record, I hereby confirm it. 

The 19th March 1849. 

Case No. 234 of 1848. 

Regular Appeal from a decision poised by the Principal Sudder Ameen 
of Beerbhoom^ Moulvee Nujumul Huq^ dated the 1.9^ September 1848. 

Sheikh Mahomed Bhikim, (Plaintiff,) Appellant, 
versus 

Ram Chunder Singh, Gopal Muhuree, Narain Dutt, Bukrunath Das, 
Muhuree Balaee Dutt, Kenaram Chukurbuttee, Kishto Churn 
Das, Dwarkanath So, Buddun Chunder Chukurbuttee, Puran 
Dutt, Jugubundhoo Mitree, Gopal Poitundee, Kartik Ghose, 
Kalee Gorain, Becharam Gorain, Poora Mosan, Becha Chasa, 
Bindrabun Chasa, Kenaram Bagdee, Boirub Das, Haradhun 
Kyburt, and Ram Kyburt, (Defendants,) Respondents. 

This suit was instituted on the 15th September 1845, to recover 
possession of 360 beegahs of jungle, situated in mouzah Madhaipore, 
lot Lukheepore, and the value of timber and firewood: value of 
suit for the plaint Company’s rupees 649-1. 
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The plaintiff Mahomed Bhikun, the zemindar of lot Lukheepore, 
which was acquired by him by private purchase, had instituted two 
cases before the ma^strate ^nder Act IV. of 1840, the one against 
the present defendants for^ossesiion of 55 beegahs, and the other 
against Rampurshad Raee and others, for possession of 41 beegahs of 
jungle, situated in mouzah Madliaipore, and both of them were 
rejected by the magistrate, because the boundaries of the jungle 
claimed had not been duly set forth. He then instituted two suits 
in the civil court, namely, the present suit and another mentioned 
in the report, on the case No. 235 of 1848 (decided this day.) In 
the present suit he alleged that the defendants, «v^ho are inhabitants 
of the neighbouring villages of Gohalara, Ukburpore, and Tantee- 
para, had dispossessed him of 360 beegahs of jungle, or 305 in 
excess of the quantity originally sued for in the foujdaree court, and 
had cut down and apj)ropriated the whole of the timber and fire- 
wood, valued at rupees 202-9. 

The defendants Ram Chundur Singh, Gopal Muhuree, Narairi 
Dutt, Bukrunath Das, Muhuree and Bulram Dutt, in answer, object- 
ed that the area comprised .within the boundary marks set forth in 
the plaint, included 200 beegahs of jungle, belonging to lot Bun- 
Majeegram, the property of Mudhoosoodun Chatoorjya, putnee- 
dar, and 200 beegahs of jungle, belonging to lot Chundurpore, the 
property of Biprochurn Chukurbuttee, zemindar, who ought to have 
been made parties to the suit They denied that they had cut down 
any of the jungle, but pleaded prescriptive right, on the score of 
superiority of caste, to as much firewood as their wants required, 
without payment of rent or fee. 

The other defendants did not appear. 

The case was put off, pending the decision of the other suit, 
appealed under No. 235 of 1848, in which Biprochurn Chukur- 
buttee, the zemindar of lot Chundurpore, was a defendant ; and it 
having been proved in that suit, that the whole of the jungle of 
mouzah Madliaipore, was the right of Biprochum Chukurbuttee, 
this suit, which involved a portion of the same jimgle, was necessa- 
rily dismissed; and on the same grounds the decision of the lower 
court is hereby confirmed. 
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The 19th March 1849. 

Case No. 235 of 1848. 

Regular Appeal from a decision pa^ed bj/tthe Principal Rudder Ameen 
of Beerbhoom, Moulvee Nujumul IRiq, dated the 21fi^ September 1848. 

Sheikh Mahomed Bhikun, (Plaintiff,) Appellant, 
versus 

Biprochum Chukurbuttee, Ram Purshad Race, Seeb Purshad Cha- 
toorjya, Namdar Khan, Oma Chum Race, Jadhoo Race, Burra 
Gopal Race, Koilas Race, Madhub Chatoorjya, Pureshnath Surma 
Raee,PureshRaef, Chota Gopal Race, Dookhoo Sheikh, Degum- 
bur Race, Punchanund Race, Kamoo Sheikh, and Mungloo iflian, 
(Defendants,) Respondents. 

This case is the one referred to in the report recorded under the 
preceding number. It was at first instituted in the principal sudder 
ameen’s court, on the 15th September 1845, on a value of Company’s 
rupees 578-2, to recover possession of 300 biggahs of jungle situated 
in mouzah Madhaipore, being 259 biggahs in excess of the quantity 
originally sued for, in a case brought under Act IV. of 1840, which 
had been rejected by the magistrate ; and the defendant Biprochum 
Chukurbuttee, who was made a party in the suit, because he had 
preferred a claim to the disputed jungle in the magistrate’s court, 
having pleaded that the whole of the jungle of mouzah Madhaipore, 
was his right and in his possession, the plaintiff was nonsuited for 
under-valuation, under date the 26th March 1847. He consequently 
re-instituted the suit, on the 7th July 1847, to recover possession of 
the whole of the jungle of mouzah Madhaipore, estimated at 3,316 
biggahs, on the grounds that it was part and parcel of his zemindaree, 
lot Lukheepore, and in his and his predecessor’s possession ; and he 
now valued the suit at rupees 2,928-2, including rupees 328-2, the 
value of timber and firewood alleged to have been cut down and 
appropriated by the defendants. Ram Purshad Race and others. 

The defendants. Ram Purshad Race and others, did not appear or 
defend the suit. 

The defendant Biprochum Chukurbuttee, in answer, grounded 
his title to the possession of the disputed jungle on the fact that the 
jungle jumma (in contradistinction to gramjumpia^ or rent of the 
land) of mouzah Madhaipore, was included in the hustubood^ or 
assets, of his zemindaree, lot Chundurpore ; and that plaintiff was 
the proprietor of the gram jumma only. 

On that ground the principal sudder ameen dismissed the suit, 
the point having been satisfactorily proved by a copy of the quin- 
quennial register of 1205 B. S., and copy of the lotbundee of lot 
Chundurpore, of 1207 B. S., in both of which documents the jungle 
jumma of mouzah Madhaipore, is concluded with the assets of lot 
Chundurpore ; and the plaintiff was unable to produce a single docu- 
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ment in refutation of that fact It was also proved by tlie evidence 
of several witnesses examined on the part of the defendant, that the 
disputed jungle had always been in the possession of the zemindars 
of lot Chundurpore ; even some of the ryuts of mouzah Madhaipore, 
deposed to their having paid jungle jumma to them; and this 
evidence being supported by documentary proof was considered to 
be entitled to more credit than the evidence of the witnesses examin- 
ed on the other side, who deposed to the contrary. 

There is no doubt, whatever, in my opinion, of the correctness of 
the principal sudder ameen’s decision. It appears that lot Lukliee- 
porc fuid lot Chundurpore formed part of the zemindaree of the 
Rajah of Bcerbhoom, which was sold in lots by the Board of Revenue 
in the ye^ 1207 B. S., corresponding with 180U-1 A. D. The 
lots seem to have been arbitrarily made, an instance of which is 
recorded at page 337, volume 1. of the Select Cases of the Sudder 
Dewanny Adawlut, Gooroopurshad Bose and others, heirs of Goj)al 
Bose, appellants, versus Bisnoochum Heyra {qumre^ Bustum Chum 
Hajura,) respondents: in which case the " claim by plaintiff to 
cerSdn aurungs, or iron manufactories, situated wdthin the estate of 
the defendant in the district of Beerbhoom, and to the proprietory 
dues levied on the iron ore therein manufactured, was adjudged in 
favor of the plaintiff ; it appearing that the mirungs in dispute and 
the revenue derived from the iron there manufactured, were distinct 
from the property in the soil ; and comprehended in the general 
loha mulial of the late Beerbhoom zemindaree, which muhal the 
plaintiff had purchased at a public sale.” Another instance is afforded 
by the plaintiff himself, who has filed in this suit a copy of tlie 
decision of this court in the case No. 3 of 1845, Ramgobind Chatoor jya, 
appellant, versus Omapurshad Som and others, respondents ; which 
decision shows that the jungle jumma of an entire purgunnah, 
named Jynojul, was included in the hustabood of and sold with lot 
Shahpore. This latter case is quoted in the reasons of appeal as a 
precedent in support of the present claim, but it involved merely 
the identity of a mouzah, which was proved to belong to another 
pergunnah, and in so far that it recognized the fact that the jungle 
jumma of the mouzahs comprised in the Beerbhoom zemindaree, 
was sold separately from the gram jumma^ it tells more against the 
present claim than in its favor. 

The principal sudder ameen’s decision is, therefore, hereby 
confirmed. 
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The 20Tn March 1849. 

Case No. 279 of 1848. 

Rctjular Appeal from a decision passed by the Moonsiff of Sarhuty 
Sumeenooddeen Ahmudy dated the 27 th November 1848. 

Dato Mundulj (Defendant,) Appellant, 
versus 

Moliun Singh, (Plaintiff,) Respondent. 

This suit was instituted on the 14th July 1848, to recover the 
sum of Company’s rupees 24-2, principal and interest, being the 
amount due on a bond executed by the defendant in the plaintiffs 
favor, under date the 20th Jeit 1252 B. S., on account of a former 
debt, amounting to Sicca rupees 16-9-7, or Company’s rupees 17-11. 

The defendant, in answer, acknowledged the bond, but pleaded 
that the amount thereof included the sum of rupees 1 1, which he 
was to I’eceive in cash, but which plaintiff never paid, and that he 
had delivered to plaintiff 8 maunds of rice in payment of his old 
debt, which amounted to rupees 5-5-7 only: there was consequej|fly 
nothing due from him. 

The moonsiff found it proved by the evidence of tlie attesting 
witnesses, that the bond was executed on account of a former debt, 
as stated in the deed itself ; and tlie defendant having failed to prove 
the pleas advanced in his answer, he gave the plaintiff a decree. 
And there being no grounds for interference with the decision, which 
is in conformity with the record, the same iS hereby confirmed. 

The 21st March 1849. 

Case No. 156 of 1848. 

Regular Appeal from a decision passed by the Moonsiff of Amduhray 
Gholam Buttooly dated the Slst May 1848. 

•Lokaee Gope, (Defendant,) Appellant, 
versus 

Seebnath Dey, (Plaintiff,) Respondent. 

This suit was instituted by respondent, on the 1st Februaiy 1848, 
to recover the sum of Company’s rupees 24-8-6, .the amount due on 
a bond executed in his favor by appellant, under date the 10th Assin 
1251 B. S., in acknowledgment of an advance of Company’s rupees 
17-8, which was to have been repaid in goor (raw sugar) in the 
months of Phalgoon and Chyte following. 

The appellant, in answer, admitted the bond, and stated that, accord- 
ing to custom in respondent’s family, all money transactions were 
made in the name of the senior member; that at the time he took 
the advance, respondent was living in family partnership with his 
brother, Sreeram Dey, and being the elder, the bond was executed in 
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his name ; that in 1252, the two brothers separated and both of them 
requested him to pay them what was due on the bond in equal 
shares ; that he had previously delivered to them, in the month of 
Chyte 1251, pots of goor, and in the month of Chyte 1253, accord- 
ing to the arrangement they had made witli him, he delivered 5 pots 
to each, but respondent refused to come to a setUement of accounts. 

The respondent, in reply, denied the facts set forth in the answer, 
observing that the value of 13^ pots of goor did not exceed rupees 10-2. 

The moonsiff rejected the appellant’s pleas, on the grounds of dis- 
crepancies in the evidence of the four witnesses adduced by him ; 
and he accordingly decreed the suit in favor of respondent In full of 
his claim. 

I can find no discrepancies in the evidence myself. The witnesses, 
one of whom attested the bond, satisfactorily prove, in my opinion, 
the delivery to respondent of 3^ pots of goor in 1251, and 5 pots in 
1253. Regarding the 5 pots of goor alleged to have been delivered 
to respondent’s brother, which appears to be the ori^n of the dispute, 
for his brother’s widow has filed a petition of claim in this court, 
I pass no opinion, appellants having failed to prove that respondent 
had authorized him to make the delivery. The bond having been 
executed in respondent’s name and produced by him, he is entitled 
to a decree for the amount due thereon, less the value of the 8^ 
pots of goor delivered to him, at the rate of 1 rupee 12 annas the 
pot, as proved in evidence, and I amend the moonsiff ’s decree accord- 
iiigly. The costs of suit in both courts to be charged to the parties 
in proportion to the amount of claim decreed and dismissed. 

The 2Lst March 1849. 

Case No. 162 of 1848. 

Reyular Appeal from a decidon passed hy the Moondff of Dooh 
rajporcy Mouloee Atta Alice, dated the \Wi June 1848. 

Gooroo Churn So, (Plaintiff,) Appellant, 

• versus 

Rampershad Mitr, Durp Narayun Race, Ram Gobind Race, Indur 
Narayun Raee, Ashuk Dad IDian, Alee Buksh Khan, Peer Khan, 
Puncharam Cllowkcedar, Gopal So, Fuzul Khan', Ajoodeeram 
Misr, Amjud Khan, and Seeb Narayun Rout, (Defendants,) Res- 
pondents. 

This suit was instituted by the appellant, on the 2nd August 
1847, to recover possession of 14 head of cattle, or their value. Com- 
pany’s rupees 40-3. 

The plaint sets forth that, in execution of a summary decree award- 
ed under Regulation VII. 1799, in favor of Rampershad Mitr and 
Durp Narayun Mahato, putnee talookdars of mouzah Ilookumapore 
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against Ashuk Dad Khan^ Alee Buksh Khan^ and Peer Khan^ 42 
head of cattle belonging to the debtors were attached at the instance 
of their securities. Ram Gobind Kaee and Indur Narayun Raee, and 
placed in charge of Pimcharam Chowkeedar, as surety ; but when 
tljey came to be sold only 28 were forthcoming, upon which the 
surety, in collusion with the decree-holders, seized 14 head of cattle 
belonging to appellant and got them sold for the sum of rupees 40-3 ; 
that appellant had nothing to do with the decree and his cattle were 
not included in the original attachment ; and as the collector had 
declined affording liim redress, he instituted the present claim, making 
all the parties concerned, including the purchasers, defendants in 
tlie suit. 

The respondents, Ram})ershad Mitr and Durp Narayun Mahato 
(decree-holders,) in answer denied that they had caused the attach- 
ment, or that they were present at the sale, and contended that 
appellant should seek his remedy from the debtor’s securities alone. 

Ashuk Dad Khan, one of the' debtors, in answer, denied his respon- 
sibility. The other defendants did not defend the suit. 

The moonsitt* found that the appellant’s cattle had been illegally 
seized and sold in place of the catue originally attached, and that the 
decree-holders had received the proceeds of the sale in execution of 
their decree; but he released them from responsibility, on the grounds 
that the seizure h^ been made, not by these, but by the surety, 
Punchai’am Chowkeedar, and he decreed the suit against the said 
Puncharam Chowkeedar and the debtors, as being the party who 
benefited by the sale. - 

This decision is wrong on the face of it. The decree-holders were 
the party, who derived substantial benefit by the receipt of the 
proceeds of the sale, and they are clearly liable in my opinion. I 
therefore amend the moonsift*’s decision, by making them responsible 
for the claim and the costs of suit in both courts. 

The 27th March 1849. 

Case No. 255 of 1848. 

Regular Appeal from a decision passed by the Principal Sudder 
Ameen of Beerhhoom^ Moulvee Nujumul Iluq^ dated the \9th 
September 1848. 

Tara Chum Mookhopadhya, (Defendant,) Appellant, 
versus 

Urnopoonia Ghosharnince and Race Munee Ghoshaminee, guardians, 
on the part of Binod Beharee Ghoshaminee, minor, (Plaintiffs,) 

Respondents. 

This suit was instituted on the 27th May 1847, corresponding 
with the 14th Jeit 1254 B. S., to recover possession of the putnee 
tenure of a 1 anna, 15 gundahs, 2 cowries, and 1 krant share of a 
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moiety of lot Burura, with wasilaut^ or mesne profits, from 1243 to 
1253 B. S. 

The suit was valued at Company’s rupees 3,848-8-7, viz. rupees 
1,388-13-8, the value of theputnee tenure, rupees 1,527-11-10, wasi- 
laut, and rupees 931-15-1, interest thereon. 

The plaint sets forth that the zemindaree lot Burura, bearing a 
sudder jumma of rupees 4,457-15-1 1,. was the property of Radhanath 
Chukurbuttce and Petumbur Mitree, deceased, who divided it 
between them in equal shares by private partition ; that the share 
of Petumbur Mitree, comprising Hoodah Burura, &c., 17 mouzahs, 
was again sub-divided between his successors, who received shares 
as follows : 

as. gs. c. k. 

Chcdam Chund Mitree, Gooroo Purshad Mitree, 0-17 o i) 
and Sham Soondur Mitree, 


Ram Kanth Mitree, 1 15 2 1 

Dwarkanath Mitree, 1 15 2 1 

Muthoranath Mitree, 1 15 2 1 


Rooknee Kanth Mitree and Ruthee Kanth Mitree, -i i « o i 
sons of Sree Kantli Mitree, 

That on the 25th Maugh 1238, Ram Kanth Mitree, Muthoranath 
Mitree’s heir, Chundurabutee Dasya and Sree Kanth Mitree’s two 
sons, Rooknee Kanth and Ruthee Kanth Mitree, sold their respec- 
tive shares in putnee to Nund Lai Ghoshaminee, the husband of the 
plaintiff^ Umopoorna Ghoshaminee and the son of the plaintiff, Raee 
Munee Ghoshaminee, under two separate deeds of sale, the jumma 
on each share being fixed at 115 rupees, and he had undisturbed 
possession of the tenure from that date up to the month bf Srabon 
1243, when the defendant Tara Churn Mookhopadhya, ousted him on 
the grounds of his having purchased Ram Kanth’s and Rooknee 
Kanth’s shares in the zemindaree at a public sale, held in satisfaction 
of arrears of abkaree revenue due to Government from a defaulter, 
for whom they had stood security. That Nund Lai Ghoshaminee was 
prepared to sue to recover his rights, when he died in the year 1249, 
leaving a minor son as his heir. That Ruthee Kanth was not secu- 
rity for the defaulter, and as the sale of the rights and interests of 
Ram Kanth and Ruthee Kanth in the zemindaree could not afiect 
the validity of the putnee tenure, which was granted four years be- 
fore the date of the security bond on account of which the sale was 
held, plaintiffs, as the guardians of the minor son of Nund Lai Gho- 
shaminee, now instituted two suits to recover possession, namely, the 
present suit in virtue of the deed of sale executed by Rooknee Kanth 
and Ruthee Kanth, the latter of whom was made a defendant, and 
the suit appealed under No. 257 of 1848, in virtue of the deed of sale 
executed by Ram Kanth Mitree. 

The defendant, Tara Churn Mookhopadhya, in answer, pleaded that, 
the sale having been held for the recovery of abkaree revenue due 
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to Government, the putnee tenure, even if it were true, became void, 
but the alleged tenure was false and collusive, the claim having been 
got up by Gooroopurshad Mitree (one of the heirs of Petumbur 
Mitree) to suit his own ends ; that Nund Lai Ghoshaminee never had 
possession of the tenure, as would be proved by the return of the 
nazir of the collector’s office, made at the time the security bond was 
executed, as well as by the records of a suit. No. 1 of 1841, insti- 
tuted against him (defendant) by Chedam Chund Mitree and others, 
and decided by the late sudder ameen on the 31st December 1841, 
for in neither the one nor the other was a,ny mention of tlie allegetl 
putnee made : moreover, no claim was preferred on the plaintilf’s 
part, on the issue by the collector of the proclamation of sale ; and the 
fact of the suit having been now preferred after a lapse of nearly 
twelve years, was sufficient to stamp it as false. That the allegation 
that liuthee Kanth was not security was untenable, for his name was 
current in the zemindaree, and the whole of the share was pledged ; 
and he added that the demand for wasilaut was groundless, since 
there was no foundation for the suit itself, but the amount demanded 
was excessive, for the disputed share did not pay the costs of 
management 

Ruthee Kanth Mitree filed an answer in support of the plaint 

The principal sudder ameen found that it was satisfactorily proved, 
by the evidence of the witnesses adduced on the part of the j^lain- 
tiffs, that Rooknec Kanth and Ruthee Kanth gave the disputed share 
in putnee to Nund Lai Ghoshaminee, under a deed of sale, dated the 
15th Maugh 1238, at a jumina of 115 rupees, and that Nund Lai 
Ghoshaminee had possession of the tenure up to the month of Sawun 
1243, when he was dispossessed by the defendant, Tara Churn 
Mookhopadhya, on die grounds of his having purchased the rights 
and interests of the zemindars at a public sale. He found also, in 
support of that evidence, that, on the occasion of the attachment of 
the shai'es of Rooknee Kanth and Ram Kanth in the zemindaree, in 
execution of a decree awarded against them in favor of Asootosh l)ey 
and others, Nund Lai Ghoshaminee presented to the court a petition, 
claiming possession of the putnee tenure now disputed, and filed the 
disputed deed of sale in support of his claim, under date the 11th 
July 1835, corresponding with the 3rd Sawun 1242 B. S., being 
prior to the execution of the security bond, which bore date the 17th 
Asin 1242, and that the claim was duly admitted by the late prin- 
cipal sudder ameen, on the 6th August 1836. That Nund Lai Gho- 
shaminee’s claim to the possession of the putnee tenure was similarly 
admitted by the judge, on the 30th August 1837, (on the occasion of 
the attachment of the said shares by another decree-holder, Roop 
Chund Sirkar,) simultaneously with a claim preferred by the defen- 
dant, Tara Chum Mookhopadny a himself, who had in the mean time 
become a purchaser at the public sale ; and moreover, that Nund 
Lai Ghoshaminee had filed a petition of claim in the collector’s office. 
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under date the 19tli Poos 1242^ after the sale had taken place, on 
which an order was passed to the effect that the rights and interests 
of the securities had alone been disposed of. 

He recorded that the evidence adduced on the part of the defen- 
dant, Tara Chum Mookhopadhya, was insufficient to refute the claim. 
He had filed a copy of the decision referred to in his answer, passed 
in case No. 1 of 1841, Chedam Chund Mitree and others, plaintiff*s, 
versus Tara Churn Mookhopadhya and others, defendants, under 
date the 31st December 1841 ; copy of a summary decision passed 
under Regulation V. 1812, on the 14th March 1839, in the case 
of Rampurshad Chose, plsuntiff, versus Tara Chum Mookhopadhya, 
defendant ; copy of a petition presented to the collector by Rampur- 
shad Ghose, under date the 25th Aughun 1245 B. S. ; copy of a 
petition similarly presented by Chedam Chund Mitree, under date th8 
22nd Phalgoon of that year ; and copy of the evidence of Prankishto 
Mitree, given under date the 27th December 1842, in a summary suit 
instituted by Asootosh Dey, all of which documents were relied on 
by the defendant, because no mention of any putnee was made in 
them ; but they were all dated subsequently to the date of dis- 
possession, and neither Nund Lai Ghoshaminee nor plaintiffs were a 
party in any one of the cases they related to. The defendant had 
also produced two witnesses to prove that Nund Lai Ghoshaminee 
never had possession of the tenure, also two receipts for rent and 
three pottahs alleged to have been wanted to ryuts in 1239 B. S., 
but whicli had not been authenticated. Such negative evidence was 
not calculated to set aside the positive evidence adduced by the other 
party; and the principal sudder ameen, therefore, decreed to plain- 
tiffs possession of the disputed tenure, together with wasilaut to the 
amount of the principal sum of Company’s rupees 1,369-2-3, as 
proved by a loc^ enquiry made by an ameen, and costs of suit in 
proportion. 

The defendant, Tara Churn Mookhopadhya, appeals from this deci- 
sion, on the same pleas as those advanced in his answer. The plain- 
tiffs have also filed a petition, objecting to their not having been 
allowed interest on the wa^laut; but it is unusual to allow such. 
And finding no sufficient grounds for impugning the correctness or 
justness of the decision, which is in conformity with the record, the 
same is hereby con^med. 
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The 27th March 1849. 

Case No. 257 of 1848. 

Regular Appeal from a decision passed by the Principal Sudder 
Ameen of Beerbhoom^ Moulvee Nujumul Hug, dated the 19^A 
September 1848. 

Tara Chum Mookliopadhya, (Defendant,) Appellant, 
versus 

Umopooma Ghoshaminec and Raee Munce Ghoshamince, guar- 
dians, on the part ofBinodBehareo Ghoshamince, minor, (Plaintiffs,) 
Respondents. 

This suit was instituted on the 8th Juno 1847, corresponding 
f^itli the 26th Jeit 1254 B. S., to recover possession of the putnec 
tenure of a 1 anna^ 15 gundahs^ 2 cowries , and 1 hr ant share of a 
moiety of lot Burura, with wasilaut from 1243 to 1253 B. S. 

The circumstances of the case, the pleadings of the parties, and 
the decision of the principal sudder ameen, are, cateris paribus^ the 
same as recorded under case No. 255 of 1848, decided this day, 
and the judgment of the lower court is hereby confirmed on the 
same grounds. 


The 28tii March 1849. 

Case No. 260 of 1848. 

Regular Appeal from the decision of the Moonsiff of Doobrajporcy 
Moulvee Atta Alee, dated the Wth November 1848. 

Benee Madhub Mahato, (Defendant,) Appellant, 
versus 

Mukoond Ram Naik, (Plaintiff,) Respondent. 

This suit was instituted on the 7th January 1848, to recover the 
sum of 25 rapecs. 

The plaintiff stated that, in the month of Bysack 1253, during his 
absence from home, his son, Nubo Kishor, a minor, lent the defen- 
dant without authority the sum of 25 rupees ; that he immediately 
demanded the money back on hearing of the matter, and the defendant 

E remised to refund it within a month, but he failed to do so, and 
ence the necessity of this action. 

The defendant, in answer, denied the claim, and pleaded that, in the 
month of Sawun 1253, plaintifTs son gave him the sum of 1 
rupee 3 annas, being the balance of an account which had been 
duly adjusted in the presence of respectable persons on perusal of 
plamtiffs ledger, and no mention of this debt was then made ; and 
that the claim had been got up in consequence of his having insti- 
tuted a suit against plaintiff, to recover arrears of rent due on 
a homestead in Ids occupation. 
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The moonsifF decreed the suit in favor of plaintiff, on the grounds 
that the loan of the money and the subsequent demand and promise 
to pay were satisfactorily proved by the evidence of five witnesses 
produced on the part of the plaintiff, and two witnesses produced on 
the phrt of the defendant himself^ and that tlie defendant had alto- 
gether failed to prove his plea, relative to the adjustment of accounts 
alleged to have taken place in Sawun 1253, and moreover the jJea 
was not supported by plaintiff’s account-book, which had been called 
for at the defendant’s own request. 

The defendant objects, in the reasons of appeal, that the account- 
l>ook had been altered by plaintift', but there appears to be no ground 
whatever for the imputation. And entertaining no doubt as to the 
correctness or justness of the decision, 1 hereby confirm it 

The 28tu IVIauch 1848. 

Case No. 281 of 1848. 

Regular Appeal from a decision parsed hy the Moonsiff of Oohlira^ 
Gobind Chimd Chowdhree, dated the 4^A November 1848. 

Ramjoy Khan and Sreeram Khan, (Defendants,) Appellants, 

versus 

Ramdhun Naik, (Plaintiff,) Respondent 

This suit was instituted on the 16th August 1847, to recover the 
sum of Company’s rupees 107-8-9, principal and interest, on a bond 
bearing date the 21st Chyte 1247 B. S., executed in favor of the 
plaintiff by the defendants (appellants,) in acknowledgment of a loan 
of 61 rupees. 

On the 18th January 1848, after the bond had been produced, 
and when the plaintiff’s witnesses were being examined, the defend- 
ants (who had appeared by vakeel, but had up to that time neglect- 
ed to file an answer,) put in a petition, admitting that they had exe- 
cuted the bond for 61 rupees, but objecting that they had received 
only the sum of 30 rupees in consideration thereof, of which amount 
they had repaid all, save rupees 3-8, and that the bond had been 
tampered with, the names of the two witnesses whom the plaintiff 
had produced havipg been fraudulently added to the deed after 
execution ; but the moonsiff refused to admit the petition, and decreed 
the suit exports^ under date the 23rd February 1848. 

On appeal preferred by the defendants, the case was remanded by 
me, (see printed Decisions of this court for 1848, page 107,) with 
directions to the moonsiff to enquire into the objection as to the bond 
having been tampered with, which objection could not have been 
taken until the document was produced, and this the moonsiff’ has 
accordingly done, entering at the same time into the defendants’ 
plea of payment. 
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Ill sii])poi*t. of the objection the defeiidiints produced two of the 
subscribing witnesses to the bond, Kenarain Chatoorjya and Pran 
Kiiaii, and another witness, Doorgachurn Naik, who is said to 
liave been present at its execution but who did not attest the deed, 
and tliey deposed that the bond was executed by tlic defcndanfs, in 
consideration of an old debt to the amount of 31 rupees and a cash 
jiayment of 30 rupees, and that the the two witnesses produced by 
tlie plaintiff* were not present at the execution. The moonsill^ 
tlierefore, though he admitted the possibility of the latter fact, the 
names of the two witnesses being apparently written in ink diff'ering 
in color from the rest of the document, was of opinion that, as tlie 
defendants had thus by their own showing received valuable consi- 
deration for the bond, the deed was valid with reference to clause 
1 5, Kegulation III. 1793 ; and finding the plea of payment not proved, 
for the evidence of the witnesses produced in support of that point 
w^as mainly hearsay, and they were unable to state whether the 
alleged payments, which were unsupported by vouchers, were made 
on ac*count of the disputed bond, or on account of another loan trans- 
action which had taken place between the same parties, he gave 
the plaintiff* a decree in full of his claim. 

This decision I confirm, being of opinion on perusal of tlie record 
and petition of appeal that no sufficient grounds have been shown to 
impugn its correctness. 

The 31st March 1849. 

Case No. 1 of 1849. 

Rerpdar Appeal from a decision passed hy tke Moonsiff of Ookhra^ 
Gohind Chund Chowdhree^ dated the 20th Novemher 1848. 

Gyaram Chatoorjya, (Defendant,) Appellant, 
versus 

Ram Mohun Bhuttacharj, (Plaintiff,) Respondent. 

This suit was instituted, on the 19th February 1848, to recover 
tlie sum of Company’s rupees 13-8, being the amount balance due 
on a bond executed by the defendant in the plaintiff’s favor, under 
date the 6th Poos 1251. 

The defendant, in answer, acknowledged the^bond, and pleaded 
payment in full. 

The moonsiff was dissatisfied with the parol evidence adduced in 
support of the answer, on the score of its being contradictory, and 
he, therefore, gave the jilaintiff' a decree for the amount of his 
claim. And being of opinion, on perusal of the record and petition 
of appeal, that no sufficient grounds have been shewn for inter- 
ference with the decision, I hereby confirm it. 
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The 19th March 1849. 

Case No. 55 of 1847. 

Appeal against a decree passed by Sludkh Kassin^t Ally^ Additional 
Moonsiff of Gy a, on the ‘6rd February 1847. 

Baboo Ram Baliacloor Singh, Lall Bahadoor Singh, IJdur Pertaub 
Singli, and P>howaneo Pertaub Singli, after the death of Ram Baha- 
door Singh, his heir. Baboo Udur Pertaub Singh, (Plaintiffs,) 
Appellants, 


Lalla Kalee Pershaud, tenant, Musst. Mulho, wife of Gunnessee, 
gardener, deceased, and mother and guardian of Chukoiiree, 
minor son of the said Gunnessee, (Defendants,) Respondents. 
Maharanee Inderjeet Kooner, wife of Maharajah Iletnuraiii 
Singh Bahadoor^ Claimant. 

This suit was instituted on the 8th February 1845, to recover 
the sum of rupees 14-11-5, due on account current, as thi? rent of 
3 biswas 3 dhoors of land in Kutrah Baugh, known by the name 
of Rajah Nurain Singh. • 

The plaint sets forth tliat tliis ground is the ancestral property of* 
the plaintiffs, that the defendant Gunnessee farmed it from time to 
time, but in the agreement with him a proviso was made that he 
should not make over any of the land to another party, without the 
lease being signed by the proprietors. Gunnessee took a lease of 
3 biswas 3 dhoors of the land from Musst Sooruj Bunsee Kooner, 
wife of Baboo Rughoobur Dyal Singh, deceased, brother of the 
plaintiffs, and built a house upon it, and agreed to pay a rent of 
3 annas per biswa per annum. On the death of the lady, the 
plaintiff succeeded to her estate, and the defendant Kalee Pershaud 
inhabits the house, but he will neither pay the rent nor enter into 
any agreement. 
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The defendant KaJee Pershaud pleads that lie took a lease of 
tlie land from Doolar Pattuk, the agent of Musst. Sooruj Bunsce 
Kooner, that it was signed by the said agent and by Gunnessee the 
farmer, that he built a house on the land, and, as the tenant, has 
regularly paid the rent for the last twelve years ; further, that he is 
willing to pay the usual rent, but the plaintiffs want an enhanced 
rent; up to 1250 F. he lias paid the rent according to the pottah, and 
is ready to pay it for 1251, but the mooktear of the plaintiffs will 
not take the rent, as he wishes to get a higher rent Gunnessee had 
nothing to do with the agreement 

The moonsiff decides as follows : at the request of the vakeel of 
the defendants, he called for the record of another case, to com}>are 
the handwriting of Doolar Pattuk ; and although the witnesses of 
the plaintiffs give evidence in support of their claim, yet in the 
kubooleeut filed by the plaintiffs no mention is made of Kalee Per- 
shaiid, and there is no other proof ; further the kubooleeut entered 
into by Gunnessee was in abeyance, the usual present not having been 
given. The jilaintiffs do not produce any documents executed by 
Kalee Pershaud, nor do they allege the existence of any, the account 
current, therefore, cannot be correct. Although the plaintiffs deny 
the validity of the pottah produced by the defendant, Kalee Per- 
shaud, the evidence of the attesting witnesses prove it, and that 
more than twelve years have elapsed. He therefore dismisses the 
case with costs. 

In appeal it is urged that the defendants do not deny the claim, 
but allow it, and only object to the amount claimed, the defendants 
wish to reduce it, and avoid paying according to the kubooleeut of 
Gunnessee ; the pottah given in by the respondents is not signed by 
the proprietor, but by an agent, who had no authority to sign it. 
As to twelve years having expired, only two have elapsed, as Gunessec 
took the farm in 1232 F., and remained in possession up to 
1250, when his wife, Mulho, got possession and built a liousc 
upon the land and collected the rent ; from Jeit of that year it 
became khas, consequently only two years had elapsed. Moreover, 
the witnesses of the (defendants) respomlcnts do not agree, and their 
(appellants’) claim is proved from their witnesses. 

Judgment. 

In this case the real cause of dispute is the amount of rent to be 
paid for the land. The respondents do not deny the claim ; on the 
contrary they are willing to pay at the usual rate, but not an 
enhanced rent. The suit is not barred by the statute of limitation. 
Considering tlie reasons given by the lower court for dismissing the 
suit insufficient, the appeal is decreed, and the case returned to 
the moonsiff' for re-investigation, in order that he may decide the 
])oint at issue, viz. how much rent is due by tlie respondents. The 
usual order is passed for the refund of stampt paper. 
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The 19Tir March 1849. 

Case No. 59 of 1847. 

Ajrpeal from a decree passed hy Sheikh Kassim Alh/j Additional 
Moonsiff of Gyahy on the 29th Janvary 1847. 

Gosaen Ilurlal^eer, Jeeah Singh, and Kesho Siiigli, (Defendants,) 

Appellants, 

versus 

Nema Salioo and Allum Sahoo, (Plaintiffs,) Pespondents. 

This suit was instituted on the 14th February 1846, to recover 
rupees 149-5, value of grain and rent of sugar-cane land, &c., the 
klmreef crops of 1251, for land in Chandee, pergunnah Miihair. 

''J’he plaint sets forth that tlie said mouzah is lakhiraj, the property 
of Gosaen Giinga Geer, deceased, and was let in farm to the plaintiffs 
under a })ottah, dated the 11th July 1827, from 1236 F. to 1244, in 
consideration of an advance of the sum of rupees 1000 as ])cshgee; 
the agreement being that the plaintiffs were to remain in possession 
until the said advance was discharged. In 1244 the mouzah was 
resumed by Government, and a temporary settlement was made 
with Gosaen Hurlal Geer the chelah of Gosaen Giinga Geer; siib- 
sccjuently, on the representation of the plaintiffs, this was modified 
and an order given that the land should remain in possession of 
Gosaen Gunga Goer until 1250, and from 1251 it was to remain 
in the possession of the plaintiffs, until the amount advanced as 
peshgec was discharged. According to this arrangement tliey got 
possession, but the defendants forcibly carried off* the? crops for 1251, 
and ousted the plaintiff's’ people. A complaint was miide to the 
magistrate, who ordered the jdaintifis to be kept in possession, and a 
suit was instituted before the moonsiff* for the bhuduee crops, for the 
value of which they got a decree. When the above case was pend- 
ing before the magistrate, the defendants carried off* the khureef 
crops cultivated by Jeeali Singh, Kesho Singh, and the ryuts, for 
which no restitution has been made. This suit is therefore instituted 
to recover the value thereo£ 

The defendants deny the claim. Jeeah Singh states that he never 
cultivated the land, and Kesho Singh states that he did cultivate, but 
that the plaintiffs parried off the crops, for the value of which ho 
was about to complain, but the plaintiffs were before him and insti- 
tuted this suit ; if the claim be just, why did not the plaintiffs include 
it in the fonner suit, and not separately, wliich is forbid in C. O. 11th 
January 1839. 

The moonsiff passes a decree in favor of the plaintiffs, as it is 
proved by a perwannah of the magistrate that they got possession 
in Maugh 1251 F., and are consequently entitled to the value of the 
khureef crops for that year, their claim to which is also established 
by the oral evidence adduced. 



ZlLLAll BEHAR, 


I 


111 the appeal nothing more is urged, but tliat the witnesses prove 
that tlie khureef crops were carried ofF by the plaintiffs. 

Judgment. 

Had this suit been instituted after the promulgation of the Sudder 
Court’s Circular dated 30th September 1847, the nyonsiff’s decree 
must liave been reversed, as in that case he ought to have dismissed 
the case under paragraph 4, of the said Circular, but as the suit was 
instituted before the date of the orders wdiich liave only a prospective 
('tfect, there is no reason to disturb the present decree. It is proved 
that the respondents were in possession during 1251 F., andtliey are 
fairly entitled to the value of the crops for that year. The decree is, 
therefore, upheld, and the appeal dismissed with costs, without issuing 
notice to the respondents. 

The 20x11 March 1849. 

Case No. 68 of 1847. 

ApjHuil from a dearer passed hy Movlvee Mahomed Furreedooddeen^ 
Mooiisiff of Aurunyabad^ on the 16^A February 1847. 

Baboo Abdool ITosscin Khan, (Plaintiff,) Appellant, 
versus 

Musst Reshmee, (Defendant,) Respondent. 

This suit 'was instituted on the 1st June 1840, to recover the 
sum of rujices 63, principal and interest, due on a bond, dated the 
1st By sack 1249 F. 

The plaint sets forth that the defendant borrowed at two different 
times Sicca rupees 40, and executed a bond to the effect that the full 
amount was to be discharged by the end of Jcit, and, if not then 
})aid, she was to attend as a servant. The amount was not paid 
according to agreement. Although no mention of interest is made 
in the bond, still it can be recovered after the expiration of the time 
agreed for payment ; therefore the claim of service is reliiKpiished, 
and this suit instituted to recover principal and interest. 

The defendant stiites, in reply, that she does not owe the money, 
that she has resided for the last ten years in her husband’s house, 
and could not have borrowed from the plaintiff. In the bond it is 
stipulated that the amount is to be paid at the end of Jeit, but the 
year is not mentioned, how therefore can the plaintiff' calculate 
interest from the expiration of the date on which the principal was 
to have been discharged ? It is also stated in the bond that, if the 
amount be not paid, she (the defendant) is to serve; in opposition to 
this, the plaintiff claims money. 

The moonsiff decides that although the plaintiff puts in a forged 
document, and attempts to prove its validity by witnesses of the 
longest class, there can be no doubt that the bond is forged. At the 
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time of decision the defendant, her husband, and her father, were 
present, and from their appearance there can be no doubt that 
they are very poor, and it is not to be believed that the plaintiff 
would advance so large a sum to them, and take a bond from tlie 
wife instead of from the husband or lather. The stipulation made in 
the bond was, that, if the amount be not paid as agreed, the respon- 
dent was to attend as a servant. From these circumstances there 
can be no doubt that the phiintiff prepared the bond with a view of 
making the woman serve as a slave girl. The suit is, therefore, 
dismissed. 

The plaintiff urges, in appeal, that the bond was proved by the 
writer of it and the attesting witnesses, and there is no reason why 
the wife should not give a bond during the lifetime of her husband 
and father. 

Judgment. 

There can be no doubt that tlie bond filed by the plaintiff in this 
case is a forgery, and the suit an attempt on his part to obtain the 
services of the defendant as a slave girl. I consequently agree with 
the lower court in the reasons given for dismissing it The decree 
is upheld, and the appeal dismissed with costs, without issuing notice 
to the respondent 


The 21st Makcii 1849. 

Case No. 66 of 1847. 

Appeal from a decree passed hy Moulve^ Mahomed Ally Ushnif^ 
Moonsiff of Behary on the 11 th February 1847. 

Musst Shurfoonnissa alUis Wajeehah and Musst Mukhdooma 
(two Defendants,) Appellants, 

in the suit of 

Gokul Muhto, (Plaintifi*,) Respondent, 
versus 

Musst Wuheedeen, wife of«Usghur Ally alias Dumree, deceased, 
and guardian of Punnah Ally, his minor son, and Musst Wu- 
jeehah and Musst Mukhdooma, sister of Meer Usghur Ally, 
heirs of the Defendant 

The suit was instituted on the 30th October 1846, to recover 
rupees 143-13-3, on account of a peshgee, according to a pottah 
dated the 3rd Poos 1237 F. 

, The plaint sets forth that Usghur Ally gave a farm of 17 bcegahs 
in mouzah Ghunee Chuk Musourah to the plaintiff, from 1237 to 
1245 F., at a jumma of Sicca rupees 13-1 per annum^ and took 
from him an advance of rupees 135, as peshgee, and the conditions 
of the agreement were that the whole amount was to be paid up at 
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tlie end of Jeit 1245 F., and, if not paid, the land was to continue as 
his farm. Another condition was that if the land was resumed by 
(government, then the pesligee was to be paid by the proprietors. The 
estate was resumed and settled, the plaintiff remaining in possession. 
The plaintiff has a pottah signed by Usghur Ally, and receipts ex- 
ecuted by Musstii. Wujcchah and Muklidooma. The estate having 
fallen in arrears of Government revenue, was about to have been 
sold on the 8th Aughun 1254 F. This suit is instituted to recover 
the peshgee from the surplus sale and the heir of the defendants. 

The defendants gave no reply in the moonsift*’s court. 

The moonsiff decides that the plaintiff’s claim is proved from the 
pottah, the account current and receipts, as also from the evidence 
of the witnesses, and gives a decree for the amount 

Against tliis decision the appellants urge that they sent their reply 
with a wukalutnanuih to their vakeels at the moonsiff’s court, who 
informed them that the moonsiff would not allow the reply to be 
filed as the evidence of the witnesses had been taken, consequent- 
ly they could not file their reply. Moreover, they are not the 
heirs of Usghur Ally; his wife and his son Jire his heirs; and the 
pottah is the act of Usgliur Ally, with which they have nothing 
to do. 

Judgment. 

The api)ellants' (defendants’) default has in this case been wilful, 
and the excuse tliey urge for not having filed tlieir reply in the 
moonsiff*’s court is frivolous, and not to be believed. It is clear fi’om 
their own statement that they did not even send a wukalutnamah 
until the case was ready for decision, although the case had been 
pending nearly four months. The appeal is, therefore, dismissed, 
without issuing notice to tlie respondents, and the decree is upheld 
with costs. 


The 21st March 1849. 

Case No. 70 of 1847. 

Appeal from a decree passed by Moulvee Abdool Luteef former 
Moonsiff of Jelianabad, on the Wth February 1847. 

t 

Kalce Pershad Singh, (PlaintiflF,) Appellant, 
versus 

Meer Busharut Ally, (Defendant,) Resjwndent. 

This suit was instituted on the 30th June 1846, to recover 
rujmes 31-3, the rent of land to the end of 1253 F., in mouzah 
Kuagoonathpoor Umthooa and Allypore Umthooa, pergunnah 
Bemawer. 
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The plaint sets forth that the said villages were let to the plaintiff 
in farm by Hatim Zumman for 1253 F., and that the defendant is 
the cultivator of the lands, and, as usual, cultivated it and made away 
with the proceeds to the value of rupees 31-3, wliich he will not pay: 
hence this suit, according to the putwaree’s account. 

The defendant states, in his reply, that he did cultivate. For 
6 beegahs 15 biswas, the jumma of which is rupees 22-3, he has paid 
in full, and holds receipts of the plaintiff’s umlah, with the exception 
of rupees 6-3, for which sum they would not give a receipt ; this pay- 
ment he can also establish by witnesses. He further states that lie 
holds 16 beegahs 10 biswas of land, the rent of which is payable in 
kind — on this the khureef crops were cultivated, and 15 beegahs 
1 biswa, on which the rubee crops were cultivated. After the division 
of the crops had been settled, he gave the proprietor’s share to liis 
umlah, for which he holds a receijit : this can be proved by respect- 
able witnesses. The plaintiff instituted this case from enmity. 

The moonsiff decides that what the defendant has advanced in 
his reply, is clearly proved from his witnesses and the receipts filed 
by him. The plaintiff’s suit is false and malicious, as it is clear that, 
instead of placing the amount paid by the defendant to his credit as 
rent, he placed the whole to the cre^t of (ubwabs) illegal imposts, 
and brings a suit against him for rent due. The farmer cannot 
claim an enhanced rent from the defendant, who is an old cultivator. 
The putwaree produced by the plaintiff as a witness is not the real 
putwarcc. The defendant’s witnesses are trustworthy but not the 
p]aintiff‘’s. Under these circmnstanccs, the claim is dismissed, and 
the plaintiff is fined 24 rupees, according to Section 12, Regulation 
III. of 179.3. 

In appeal it is urged that the claim is fully proved from the oral 
and documentary proofs adduced. No illegal imposts have been 
received ; notwitlistanding this, the moonsiff’ dismisses the case and 
tines the plaintiff 

Judgment. 

The moonsifTs decision in this case is just and proper. It is clearly 
proved from the oral and documentary evidence adduced by the 
defendant that he paid his rents, the greater portion of which pay- 
ments the plaintiff* (respondent) credited under the head of different 
ubwabs, or illegal -imposts, instead of as rents received from the 
defendant. The appeal is therefore dismissed with costs, and the 
decree upheld, without issuing notice to the respondent 
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The 26th Makcii 1849. 

Case No. 76 of 1847. 

Appeal from a decree passed hy Mouhvee Mahomed Ahdool Luteef 
former Moomiff of Jehanabady on the lli?/t February 1847. 

Syud Shah Kumiil Ally, Musst. Rubehun, Syud Torab Ally, and 
Syud Abdool Hussun, (Defendants,) Appellants. 

versus 

Sheikh Ghulam Jeelanee, (PlaintiflF,) Respondent 

This suit was instituted on the 24th January 1846, for possession, 
and to have liis name registered as proprietor of 17 dam, 15 cowries, 
10 bowrces, and more, of mouzah Moyenooddeen Chuck, chuck 
Kafeeah, and Ballakhunda, pergunnah Bhelawur, lately settled, with 
malikana, Company’s rupees 9-15-1 1;^, at three times the sudder 
jumma, also to recover Company’s rupees 9-15-11^, mesne profits 
from 1251 to 1253 F., appertaining to the estate of the father of 
Musst Nuzeerun alias Chundah, the plaintiff’s wife ; in all Com- 
pany’s rupees 19-15-2^. 

The plaint sets forth that Meer Ghulam Mukhdoom had five sons, 
Noor Ally, Kabur Ally, Sheer Ally, Torab Ally alias Choolhun, 
and Khadim Ally, and two daughters, Musst. Wulleehah and Musst 
Nuzeerun, who succeeded to their father’s estate. Doda Sing and 
Jye Mangul Sing gave an advance (peshgee) to the amount of ru- 
pees 601, and*took a farm of the abovementioned village from all 
of them, from 1229 to 1234 F., paying half of the profits to them ; 
subsequently, the estate was resumed by Government and perma- 
nently settled with Torab Ally and others, without including the name 
of Nuzeerun. They persuaded her to make no objections, and they 
X)aid her, her share of the profits. In 1251 F., Musst. Nuzeerun died, 
leaving her husband. Sheikh Ghulam Jeelanee; and her brothers, 
Torab Ally and Sheer Ally, her heirs. By the right of his wife, the 
plaintiff is entitled to a half share, according to which ho got posses- 
sion, and also half of the rent of Buddun Tally. The defendants 
dispossessed him in 1251 F.: hence the, suit. 

Defendants urge in their reply that Musst Nuzeerun has been out 
of possession for more than twelve years, and never received any of 
the profits of the land. The defendants have reniained in possession 
all along. The state of the case is, that in 1230‘F., Musst Nuzee- 
run, with the concurrence of all the sharers, agreed to exchange her 
share of their father’s property, i, e,y 7 dams, 5f cowries of Moyenood- 
deen Chuck, chuck Kafeeah, and Ballakhunda, for the whole of 
mouzah Buddun Tally which exchange is mentioned by tlie defendant 
Shah Kumul Ally in the settlement paper of Moyenoodeen Chuck, &c., 
and it is also mentioned in the petition of Torab Ally and Kuinul 
Ally, objecting to the settlement of Furreedpore Kukareeah. 
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The moonsifF decides that the possession of the plaintiff is fully 
proved from tlie settlement proceeding, dated the 29th September 
1840, and the farming lease executed by Chundah on the 5 th 
August 1821. The heirs of the said Chundah being tlie plaintiff 
and defendants, the law of limitation urged by the defendants 
does not apply. The defendants have, moreover, adduced no proof, 
eitlier documents or witnesses, to establish the alleged exchange. The 
documents thejr have produced are not to be trusted, as they are 
evidently fictitious. The moonsiff, being himself acquainted with 
Mahomedan law, sees no necessity of calling for a futwa, and, being 
satisfied with the possession of the plaintiff^ decreed the claim in his 
favor. 

In appeal it is urged that the settlement was made in the name of 
Musst. Rubehun, Syud Torab Ally, Syud Abdool Hussun, (some of 
the appellants,) and Syud Anwur Ally, father of Abdool Hussun 
abovementioned, and Syud Khadim Ally, and it is stated in the 
said roobukarree that no one objected. The canoongoe at the request 
of the plaintiff did enter the name of his wife, Nuzeerun, in theruqba 
lapers, and it was also casually mentioned in the settlement roobu- 
tarree, but this cannot establish the plaintiff’s wife’s possession. 

Judgment. 

There is no reason for disturbing the moonsiff’s decision in this 
case. The right of the respondent is clearlj" established from the 
settlement proceeding, dated the 29th September 1840, and the 
farming lease, dated the 5th August 1821, executed by Musst 
Nuzeerun alias Chundah, the plaintiff‘’s wife, and the other partners 
or sharers. The defendants have adduced no satisfactory proof^ 
either docimiciitary or oral, in support of the allegations set forth by 
them. The appeal is therefore dismissed with costs, and the 
decree upheld, without issuing notice to the respondent. 

The 27th March 1849. 

Case No. 261 of 1847. 

Appeal from a decision hy Syud Tufuzul Ilossein^ Actir/y 

Moonsiff of Gyah^ on the 2Sth August 1847. 

Gopee Lai Kliuttree, (Plaintiff,) Appellant, 

, versus 

Rada Dharaee, (Defendant,) Respondent. 

Suit instituted on the 10th November 1846, to recover the sum 
of Company’s rupees 31-6, principal and interest, due by khatah 
buhee, or account-book. 

Plaintiff sets forth that the defendant borrowed the sum of 
rupees 30 from the plaintiff’ to pay one Bcegah Lai, who held a 
decree against him, and promised to repay the amount on the 30th 
Bhadon, which he failed to do : hence this suit. 

Defendant denies the claim in toto. 
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The mooiisiff dismisses tlie case, on the ground that the evidence 
adduced by the plaintiff does not prove his claim; neitlier is it 
proved that the defendant had any dealings with him before, corise- 
quentljr it is not likely he would lend so large a sum to the defend- 
ant, without some document from him to prove the debt. 

In appeal it is urged that the claim made by the plaintiff is proved 
from the witnesses, the khatah buhee, and the ameen’s report. 

Judgment. 

There is no proof whatever of the claim made against the 
defendant (respondent) The acting moonsiff’s decision, dismissing 
the case, is therefore correct, and there is no reason to disturb it. 
The decree is confirmed, and the appeal dismissed, with costs, 
without issuing notice to the respondent 

The 29Tn March 1849. 

Case No. 52 of 1847. 

Appeal from a decree passed by Syud Tvfuzul Ilossein, Acting Sadder 
Amecn of BehaVy on the 9^A August 1847. 

Damodur Hull, (Defendant,) j^pellant, in the suit of Bijee Rani 
Hull, Plaintiffi on his death, Jugmohun Dhcnrcc, (Plaintiff,) Res- 
pondent 

versus 

The Appellant, Peeroo, Sungum Singh, Sheikh UttooMuncar, Ruin- 
zanee, Gobind Singh, Dhunkoo, Khemajeet Singh, servants of 
(Defendant,) Appellant 

This suit was instituted on the 2nd December 1845, to recover 
the sum of rupees 470, the price of a gold necklace. 

The plaint sets forth that, on the 24th June 1845, Bijee Rani 
Hull, the plaintiff, was going from Sahibgunge tb his own house ; on 
the road the servants of the defendant abused him, shortly after the 
defendant liimself came up and beat the plaintiff^ and ordered his 
servants to snatch his gold necklace from him, which they did. The 
plaintiff complained to the magistrate, by whose order the defendant 
was imprisoned for six months, but the necklace has not been 
returned : this suit is therefore instituted. 

The defendant denies the claim, and states that the suit has arisen 
from enmity entertained towards him by the plaintiffl 

The sudder ameen decides that the snatching of the plaintiff‘’s 
necklace is clearly proved from the papers filed in the case, from the 
investigation made by the magistrate, and from the evidence of the 
witnesses examined by him ; that the defendant, who was present, 
on being interrogated by the court, first admitted having been pre- 
sent at the assaint and then denied it ; the denial of a person who 
at the same time admits and denies is worth nothing. The evi- 
dence of the goldsmith who made the necklace proves the weight 
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and value of it as entered in the plaint A decree is, therefore, 
passed against Damodur Hull for the full amount of the claim with 
costs, and the other defendants exempted. 

In appeal it is urged that the claim of the plaintiff is based upon 
the case decided by the magistrate, in which tlie evidence of the 
witnesses was contradictory, and the snatching of the necklace was 
not proved ; that the proceeding of the magistrate cannot be received 
as documentary proof. 

Judgment. 

The proceedings of the criminal court and the evidence adduced 
on the part of the respondent in the sudder ameen’s court, clearly 
proved that the appellant’s servants, by liis order, snatched the 
necklace from the respondent, and gave it to their master. The 
appellant, who has failed to establish the alleged discrepancies in the 
evidence for the prosecution, and has not returned the necklace, is 
clearly liable for its value. The decree is therefore upheld, and 
the appeal dismissed, witli costs. 

The 30tii March 1849. 

Case No. 164 of 1847. 

Appeal from a decree passed by Syud Tufuzul Ilosseiuy Acting Moon- 
siff erf Gyah^ on the ZOth April 1847. 

Choonee Lai, (Defendant,) Appellant, in the suit of Mudaree Lai, 
(Plaintifii) Respondent, 
versus 

The Appellant, Bukhoree Lai, the seller, and Choonee Lai, father 
of Kalec Churn and Kumlah Chum, purchasers of half the seller’s 
share, and Bhowun Roy. 

This suit was instituted on the 23rd July 1846, for possession of 
1^ biswas, half of the land on which a house is built, in mouzah 
Mujatce, and to cause the same to be vacated, after deducting the 
half share purchased by others, value 40 rupees. 

The plaint sets forth that Bukhoree Lai sold the half share of 
the land in dispute to plaintiff for rupees 40, after deducting the half 
share purchased by Choonee Lai, defendant, according to a deed of 
sale, dated the 26tfi September 1845 ; and although ne (Bukhoree 
Lai) has received the whole of the purchase money, he and the 
other defendants will not give the plaintiff possession : hence this suit. 

The defendant Bhowun Roy states that he has all along resided 
in the house, and cannot be turned out without cause ; it was first 
in the possession of Bukhoree Lai, and is now in possession of 
Choonee Lai, by purchase ; there are not 3 biswas of land attached 
to the house, how then does the plaintiff* claim 1 J biswas ? 

The defendant Bukhoree Lai states that 2 biswas, 6 dhoors, 
6 dhurkees, and a little more, of ryotkhana land, was sold by him to 
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Choonee Lai, who is in possession of 1 biswa 6 dhoors of it under 
a deed of exchange, dated the 11th Kartick 1252; the remaining 

1 biswa, 1 dhoor, 6 dhurkees he can also take. 

The defendant Choonee Lai states, first, that, as the plaintifTs 
claim does not define the boundaries, it is incorrect ; secondly, that 
tlie land of Bukhoree Lai in the village amounts to 4 biswas, 
16 dhoors, 15 dhurkees according to a division made by the part- 
ners. One-half was sold to Doongur Lai, the remaining half is 

2 biswas, 8 dhoors, 7 dhurkees ; | of this, 2 biswas, 6 dhoors, 6 dhur- 
kees, and a little more, on which Bhowun Roy’s house stands, was 
sold to him by Bukhoree Lai. The land does not amount to 3 biswas. 
Bukhoree Lai resides on 1 biswas, 8 dhoors, 17 dhurkees, in the 
share of Phoolal Singh. The plaintiff’s kuballa is dated 1 1 months 
subsequent to his, and is not registered, nor attested by the cazee’s 
seal. 

The moonsiff, after interrogating the parties, comes to the following 
decision, that it is evident from the plaintiff’’s deed of sale tliat 
Bukhoree Lai sold 1^ kottahs of 3 kottahs of land, on which Bho- 
wun Roy’s house is built, to the plaintiff, after deducting the share 
of Choonee Lai, consequently the claim of the plaintiff appears 
correct, and a decree is passed in his favor. 

In appeal it is urged that Bukhoree Lai had no more land to 
sell, after the purchase made from him by the appellant. 

Judgment. 

From the deed of sale, filed by the respondent, which there is 
no reason to suppose an invalid document, it is proved that he pur- 
chased half of the land on which the house of Bhowun Roy is 
built ; he is, consequently, entitled to possession. The decree is 
upheld, and the appeal rejected, with costs, without issuing notice to 
the respondent. 


The SOth March 1849. 

Case No. 158 of 1847. 

Regular Appeal from a decision passed hy Syud Tufuzul Hossein^ 
Acting Moonsiff of Gy a, dated the 11 th April 1847. 

Choonee Lai, (Defendant,) Appellant, 
in the suit of Mudarec Lai, (Plaintiff’,) Respondent, 
versus 

Bukhoree Lai, orifpnal jjroprietor, and Choonee Lai, Appellant, 
father and guardian of Kallee Churn and Kumlah Chum, pur- 
chasers of half the share of Bukhoree Lai, and Bhowun Roy, 
cultivator on the part of the Defendant 

This suit was instituted on the 28th Marcli 1846, for possession, 
according to a farming pottah, of land, being the half share of 
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Buklioree Lai, in the village of Mujatee, pergunnah Kabeer, value 
rupees 19, his interest in the farm, according to the said pottah, dated 
26th September 1845, and rupees 11, annas 2, value of winter and 
spring crops of 1253 F., in all rupees 30-2. 

The plaint sets forth that Bukhoree LaJ first let his share in the 
said mouzah to Choonee Lai, after that he sold half of it to Kalee 
Chum and.Kumlah Chum, sons of Choonee Lai, by a deed of sale, 
dated 2rid November 1844, and cancelled the farm ; subsequently, 
on the 26 th September 1845, Bukhoree Lai sold one and half bisv/as 
of land, on which the house of Bhowun Roy and Nihal Roy is 
built, deducting the share sold to the sons of Choonee Lai, to the 
plaintiff, and on that date he let the other half share to plaintiff in 
farm, from 1253 to 1262 F. The defendants will not allow plaintift‘ 
to collect his rents : hence this suit 

Defendants Choonee Lai and Bhowun Roy state that, when the 
second farm was cancelled, Bukhoree Lai, according to a note dated 
the 29th Assin 1253, assigned to Choonee Lai the land in cultiva- 
tion, and the land to the east of the village, on which the ryut’s 
houses arc built, and quarter share to the west The remainder of 
the land to the west Bukhoree Lai kept for himself. The plaintift*’s 
claim against them is not correct The plaintiff’s alleged purchase 
of one and half biswas, on which Bhowim Roy’s house is built, is false; 
that land is 2 biswas, 1 dhur, and is in Choonee Lai’s possession. 
The plaintift'’s object is to get possession of the land on which Bho- 
wun Roy’s house stands. 

Defendant Bukhoree Lai states that 20 beegahs is his own share, 
and 10 beegahs, the share of Phoolal Singh, his uncle, is mortgaged 
to him, all of which he has let in farm to Choonee Lai ; subsequent- 
ly he sold half of his share to Kalee Chum and Kumlah Chum, 
tlie sons of Choonee. Lai ; some time after, to raise money to pay the 
Government revenue, he sold his half share of the land, on which 
Bhowun Roy’s house is built, to the plaintiff*, after deducting that 
which he had sold to the sons of Choonee Lai, and he let his half 
share of the land in dispute to the plaintiff. Choonee Lai will not 
give him possession. Moreover, how can Choonee Lai take only 
the lands to the east, without a regular division? 

The moonsiff decides that there is no dispute regarding the share 
sold to Choonee Lai ; nor does Choonee Lai dispute the plaintiff*’s 
farm ; the real point at issue appears to be the wish of Choonee 
Lai to take his purchase out of the 20 beegahs mouroosee, 
which is not provided for by the deed of sale, and the plaintiff 
desires that the parties should remain in joint possession. The 
defendant, on being interrogated by the court, stated that ho 
had purchased 16 beegahs out of the 20 beegahs mouroosee, and 
had no claim to the other 16 beegahs. The moonsiff considers this 
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an attempt on his part to establish that he had purchased 16 beegalis 
out of the 20 bcegahs mouroosce, which claim cannot be disposed 
of in tliis case. With regard to the claim for mesne profits, one 
defendant puts it off upon the others. A decree is passed in favor 
of the plaintiff, for the possession of 16 beegahs out of the whole 
32 beegahs, and for mesne profits, from which Choonee Lai is 
exempted 

In appeal it is urged that a person can only sell his own property, 
not that of another. The defendant Bukhoree Lai’s ancestral 
share is 20 beegahs, and appellant has possession in the said 20 
beegahs, as proved from the note dated 29th Assiii 1253. 

Judgment. 

The decision of the lower court in the case appears to be correct. 
It is clearly established that the respondent took the farm, and that 
lie is entitled to possession of it, and to mesne profits. The deeil 
of sale in favor of the appellant does not provide tliat his purchase 
of 16 beegahs is to be taken out of the 20 beegahs mouroosee; on 
the contrary it appears that it is to be taken out of the whole 32 
beegahs. The decree is upheld, and the appeal dismissed, with 
costs, without issuing notice to the respondent. 

The 30th March 1849. 

Case No. 159 of 1847. 

Appeal against a decree passed by Syud Tuf uzul Hossciny Acting 
Moonsiff of Gyahy on the Vlth April 1847. 

Bhowun Roy, (Defendant,) Appellant, 
in the suit of 

Mudarce Lai, (Plaintiff,) Respondent, 
versus 

The appellant, Buklioree Lai, and Choonee Lai, father and guardian 
of Kalee Churn and Kumlali Chum, and Bhowun Roy, Defendants. 

This case and the preceding one. No. 158, are appeals from the 
same decision. 

Judgment. 

For the reasons given in the former case, this decision is also 
upheld, and the appeal dismissed, with costs, without issuing notice 
to the respondent 
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Present : W. S. ALEXANDER, Esq., Judge. 

The 17th March 1849. 

Case No. 3 of 1848. 

Appeal frmn a decision of Baboo Nocoor Chunder Chowdhree^ Offici- 
ating Principal Sudder Ameen of Bhaugulpore. 

Mohun Manjee, and after his decease, Doulut Manjee and two 
others, (Plaintiffs,) Appellants, 

versus 

Musst. Radha Sahone, widow of Hoolass Sahoo, deceased, and 
Mohan Sahoo, (^Defendants,) Respondents. 

Claim, debt on bond: instituted 24th September 1845, decided 
18th January 1848. 

Tliis was an action to recover a sum of Company’s rupees 1,002-5-4, 
on a bond, bearing date the 11th Kartick 1235. On three occasions 
payments had been made, and the same noted on the back of the 
instrument Hoolass Sahoo, the borrower, had died, and plaintiff" 
now sues his widow, and Mohun Sahoo, her connection, to whom she 
had assigned all her property by deed of gift. 

Mohun Sahoo, in his answer, denies his liability for the debts of 
Hoolass Sahoo. On the 11th September 1845, Musst Radha Sahone 
sold to him, for a consideration of rupees 2,000, the whole of her 
property, movable and immovable; the deed of sale was regis- 
^tered; and liis name recorded in the collector’s books. 

Musst. Radha Sahone denies all knowledge of the bond. 

The principal sudder ameen gave judgment for the plaintiff, 
against the estate of Hoolass Sahoo, for Company’s rupees 984-11-9. 
With respect to the transaction between Musst Radha Sahone and 
Mohun Sahoo, he observes that it is not necessary to enter upon it, 
because the issue before the court involved only the validity or 
otherwise of the bond. At the time of executing this decree 

E st the estate of Hoolass Sahoo, any party who may enter 
tions to the attachment and sale of the property pointed out 
by the decree-holder, will of course be heard, and tne objections 
disposed of. The plaintiff has adduced no proof to shew that Mohun 
Sahoo is the heir of Hoolass Sahoo. Memun, therefore, cannot be 
made responsible for this debt, and is released accordingly. 
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The plaintiff has preferred an appeal from that portion of the 
decision which releases Mohim Sahoo from liability under tlie 
decree. The whole of Hoolass Sahoo’s property has been made 
over to him by the deed of gift executed by Radha Sahone. 

Judgment. 

The bond in this case appears to be a simple one^ and Mohun 
Sahoo is not liable thereon, as heir of the deceased Hoolass Sahoo. 
I see, therefore, no grounds for interfering with the decision of the 
principal sudder amecn, which allows the appellant to take out execu- 
tion against the estate of Hoolass Sahoo, at which period any objec- 
tions to the sale will be disposed of. The costs of this appeal to be 
discharged by the appellant. 


The 17th March 1849. 

Case No. 5 of 1848. 

Appeal from the decision of Moiilvee Mouzzim Ilossein^ Principal 
Sudder Ameen of Bhaugulpore^ 

Gobind Chunder Sircar, (Defendant,) Appellant, 
versus 

Mr. C. H. Barnes, (Plaintiff,) Respondent. 

Claim, rent of farm : instituted 3rd July 1847, decided 25th May 
1848. 

The plaintiff instituted this suit to compel payment of arrears of 
rent of mouzah Farcha, &c., from Poos 1253 to Jeit 1254. The 
defendant took a farming lease under the plaintiff^ from 1250 F. S. 
to 1255, at Company’s rupees 1,124 per annum. On the 6th 
November 1846, plaintiff obtained a decree of court, for the rent 
that accrued down to Poos 1253, and he now sues for that accruing 
from that date to Jeit 1254. 

The defendant pleads, in Ids answer, various sums paid at different 
periods, amounting to rupees 1,082. < 

The principal sudder ameen decreed the case in the plaintiff’s 
favor for rupees 1,416. 

Agains t this decision the appellant has preferred an appeal. 

Judgment. 

The principal sudder ameen has decided this case without requir- 
ing the plaintiff to file an^ evidence in support of his claim, beyond 
a former decree. The decision must, therefore, be set aside, and the 
case remanded under the precedent of the Sudder Court, of the 22nd 
August 1843, Select Reports, vol. VII., page 130. The principal 
sudder ameen will replace it on his file, and require evidence from 
the plaintiff in support of his claim. The stamp fees to be returned 
to tne appellant. 
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The 19th March 1849. 

CaseNo. 16of 1848. 

Appeal from the decision of Moulvee Moheeooddem^ Moonsiff of 

Umeerpore. 

Mungun Roy, (Defendant,) Appellant, 
versus 

Lutchmun Munder, (Plaintiff,) Respondent 

Claim, debt on bond : instituted 22nd September 1847, decided 
17tli January 1848. 

This was an action to compel payment of Company’s rupees 59-12, 
principal and interest on a bond, dated the 10th Assin 1254 F. S. 

The defendant, in his answer, denied the obligation, and pleaded 
further that, at the date on which it was alleged bjr plaintiff he had 

S ’ven the bond, he was absent from his home, and m the Beerblioom 
strict. 

The moonsiff, considering the execution of the bond and the 
receipt of the money fully established, by the evidence adduced by 
the plaintiff, gave judgment in his favor. 

From this decision the defendant has appealed on general 
grounds. 

Judgment. 

The question before the moonsiff was one of facts, and he had 
the opportunity of personally examining the witnesses brought 
forward by both parties. I see, therefore, no grounds for interfering 
with his decision, which is hereby confirmed, with costs to be paid 
by the appellant 


The 19th March 1849. 

Case No. 17 of 1848. 

Appeal from the decision of Baboo Kistochunder ChowdhreCi Moon- 

siffof Rqjmahal, 

Rewa Lall, (Plaintiff,) Appellant, 
versus 

■ 

Kasim Ally, (Defendant,) Respondent 

Claim, on bond : instituted 7th August 1847, decided 8th Janu- 
ary 1848. 

This was an action to recover payment of rupees 108-12-8, prin- 
cipal and interest on a bond bearing date the 20th Assin 1243 
B. S. 

The defendant, in his answer, denies having had any transactions 
with the plaintiff, though he had some with one Ramdnun Dass. 
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The moonsifF was of opinion that the execution of the bond was 
not satisfactorily proved, and the evidence of one witness taken on 
the issue of a commission by another court, could not be read, nor 
was it legal evidence under Section 5, Act VIL of 1841. Claim 
dismissed. 

From this decision the plaintiff has appealed, urging, among other 
grounds, that the evidence of the witness, which was taken by a 
commission issued by the moonsiff to another court, ought to have 
been read by the moonsiff, and that it was legal evidence under 
Section 5, Act VII. of 1841. 

Judgment. 

The moonsiff has recorded no sufficient reason in his decision for 
refusing to read the evidence of the witness, for whose examina- 
tion he issued a commission to a moonsiff in the Moorshedabad 
jurisdiction, nor has he explained why tliis evidence is not legal 
evidence. The case must be remanded to the moonsiff, in order 
that he tnay read this evidence or record in his decision the grounds 
for not receiving it Order accordingly. The stamp fees to be 
returned to the appellant 

The 20th March 1849. 

Case No. 19 of 1848. 

Appeal from the decision of Moulvee Mahomed Huneef first grade 
Moonsiff of Bhaugulpore, 

Chundcr Mun Misser, (Defendant,) Appellant, 
versus 

Bissasur Buggut, (Plaintiff,) Respondent 

Claim, debt on bond: instituted 29th September 1847, decided 
20th January 1848. 

This was a suit on a bond dated 11th Sawun 1253 F. S. 

The defendant admitted the bond, but pleaded its discharge, with 
the exception of 1 rupee still due to* plaintiff. Defendant held 
plaintiffs receipt 

The moonsiff gave jud^ent in plaintiff’s favor for the sum claim- 
ed, 8 rupees, 1 0 annas, 5 pies. He rejected the receipt produced by the 
defendant, as the signature of the plaintiff appended to the document 
did not coincide with his other signatures. The witnesses, moreover, to 
its execution, were at variance as to the time of day ; one stating that 
plaintiff gave the receipt in the morning, and another stating he gave 
It in the evening. Further, defendant had set forth, in his answer, 
that he delivered to the plaintiff 6 ;naunds of grain; but no mention 
of this circumstance was entered in the receipt 
From this decision an appeal was preferred. 
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Judgment. 

On an examination of the receipt and the evidence in its support, 
I see no reason for interfering with the moonsiff’s decision. Appeal 
dismissed with costs. 


The 20th March 1849. 

Case No. 29 of 1848. 

Appeal from the decision of Moulvee Akber Ally^ Moonsiff qf 
Kishengunge. 

Shccbdyal Gope, (Defendant,) Appellant, 
versus 

Nundee Lai, (PlaintiflF,) Respondent. 

Claim, on note of hand: instituted 4th Jime 1847, decided 15tli 
January 1848. 

The plaint states that, on the 15th January 1844, the defendant 
took an advance of rupees 13, and contracted to supply indigo seed 
in the following January, at the rate of rupees 3-8 per maund. 
Should he fail m the contract, he was to make good in money the 
^ce of the seed according to Calcutta rates. Defendant had mled. 
Plaintiff, therefore, sues for rupees 39-6, being the value of 3 maunds, 
27i seers of seed, at rupees 10 per maund, the selling price in 
Calcutta. 

The defendant denied the transaction altogether. 

The moonsiff, considering the note of hand and the receipt of the 
advance fully proved, decreed the original sum and legal interest 
thereon, in plaintiff’s favor. 

From this decision the defendant appealed on general grounds. 

Judgment. 

On a perusal of the papers of this case, I find no grounds for dis- 
turbing the moonsiff*’s decision, which is hereby confirmed, with costs 
to be paid by appellant. 


The 21st March 1849. 

• Case No. 33 of 1848. 

Appeal from the decision of Cazee Ali Buhsh, late Sudder Ameen of 

Monghyr. 

Hissamoeddeen, (Plaintiff,) Appellant, 
versus 

Musst Chooha, (Defendant,) Respondent 
Claim, debt on bond: instituted 15th July 1847, decided 8th 
January 1848. 
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The plaint states that Nurcoo Bissattee^ the husband of the defen- 
dant^ borrowed rupees 14-2 from plaintiff, and gave him a bond 
for the amount, dated 28th Phalgoon 1246 F. S. Nurcoo had died 
without satisfying the claim, ana as his widow is in possession of 
the effects of deceased, plaintiff sues her for the amount due, viz. 
rupees 28. 

The defendant, in her answer, denies all knowledge of the transac- 
tion between plaintiff and her late husband, and pleads further that 
she is not in possession of any of the deceased’s effects : Nurcoo 
died many years ago in great poverty. 

The sudder ameen, moonsiff], gave judgment for the amount claim- 
ed against the estate of the deceased, and released the defendant 
from responsibility under this decree. 

From that portion of the decision, releasing Musst Chooha from 
responsibility under the decree, the plaintiff has appealed. 

Judgment. 

The decision of the sudder ameen, moonsiff, on the point appealed 
against, is quite correct. The widow cannot be made liable for the 
debts of her husband, from whom she has inherited no property. 
Appeal dismissed with costs. 

The 21st Mabch 1849. 

Case No. 39 of 1848. 

Appeal from the decision of Baboo Kistochunder Chowdhree^ Moonsiff 

of Rajmaliah 

Bhageeruth Jha, (Defendant,) Appellant, 
versus 

Dataram Sahoo, (Plaintiff,) Respondent. 

Claim, on bond, instituted 21st July 1847, decided 28th January 
1848. 

This was an action to recover rupees 61-14-6, on an instalment 
bond, bearing date the 3rd Poos 1251 F. S. 

The defendant admits having given the bond, but pleads payment 
in fuU. Defendant lield the plaintiff’s receipt, but unfortunately his 
house was burnt down, and all his papers destroyed. He had demand- 
ed the return of the bond, but plaintiff put him off with various 
excuses, and he now sues him for the amount already discharged. The 
moonsiff decreed the full amount, sought to be recovered, in plaintiff’s 
favor. 

From this decision the defendant has appealed on general grounds. 

Judgment. 

The defence set up by the appellant is unsupported by any proof 
save that of one or two witnesses, who depose to a fire having 
occurred in his house. I find therefore no grounds for interfering 
with the decision of the lower court, which is hereby confirmed with 
costs. 
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The 21st March 1849. 

Case No. 40 of 1848. 

Appeal from the decision of Moulvee Moheeooddeeny Moonsiff of 

Ameerpore. 

Bancharam Modee^ (Defendant,) Appellant, 
versus 

Sumbhee Saboo, (Plaintiff,) Respondent. 

Claim, on bond : instituted 9th September 1847, decided 28th 
January 1848. 

This was an action to recover rupees 14-10-3 on a bond dated 
10th Aughun 1254. The defendant received an advance of rupees 
13, and agreed to repay the amount in grain, in wliich, however, he 
failed. Plaintiff therefore sues him for the sum advanced, witli 
interest. 

The defendant states, in his answer, that there had been some trans- 
actions between the plaintiff and himself, and plaintiff compelled 
him^o sign the bond : he had, however, satisfied it in full. The 
moonsiff gave judgment in plaintiff’s favor, observing that the 
defence set up was wholly untenable. 

From tliis decision the defendant has appealed, urging, among 
other grounds, that the moonsiff had not heard his witnesses. 

Judgment. 

On a perusal of the record it appears that the defendant produced 
two witnesses, one of whom was altogether iOTorant of the transaction, 
and the other was not the party named in the summons. After this, 
the defendant took no further steps, and the case came on for deci- 
sion. Under these circumstances 1 see no necessity for remanding 
the case for further investigation. Appeal dismissed, and the decision 
of the moonsiff coAfirmed with costs. 

The 23rd March 1849. 

Case No. 43 of 1848. 

Appeal from the decision of Moulvee Moheeooddeen, Moonsiff of 

Ameerpore. 

Musst. Ranee Buttee, (one of the defendants,) Appellant, 

versvLS 

Mohun Manjee and others, (Plaintiffs,) Respondents. 

Claim, on note of hand : instituted 6th November 184Y, decided 
8th February 1848. 

The plaint states that, on the 18th Chyte 1247 F. S., the 
defendant, Ncela Buttee, borrovred through her agent, Kashenath 
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Clio wdhree. Sicca rupees 100 fromShunker Manjee, and^aveliim a 
note of hand, promisuig to repay the am#unt with legal interest in 
the month of Poos 1248. Shunker Mamee died in l^adoon 1251, 
leaving the plaintiffs, his heirs, surviving him. The defendants have 
failed m their engagement, and plaintifis sue to recover Company’s 
rupees 204-12-9. Kashenath Chowdhree did not appear to defend the 
suit Musst Ranee Neela Buttee entered an appearance, but her 
vakeel, under his client’s instructions, filed no answer. 

The moonsiff, on the evidence adduced by the plaintiffs, gave 
judgment in their favor for the full amount of the claim with costs. 

From this decision Musst Ranee Neela Buttee has appealed, 
urging that, on the 13th Maugh 1255, the claim, the subject of this 
suit, had been adjusted between herself and Musst Sundroo, the 
widow of Shunker Manjee, deceased. 

Judgment. 

The plea now urged should have been pleaded in the court of 
first mstance ; it cannot be attended to at this stage of the case. The 
appellant allowed judgment to go against her in the lower Aurt, 
though she had an opportunity of defending the action.* The 
decision of the moonsift* must be confirmed ; order accordingly with 
costs. 
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Present: W. LUKE, Esq., Officiating Judge. 

The 6th March 1849. 

No. 141. 

Appeal from a decision of the Moonsiff of Poihna^ Seetee Kaunt Singh, 
dated ^th March 1848. 

Soobudra Debeea, (Defendant,) Appellant, 
versus 

Damooda Bhuttachaij, (Plaintiff,) Respondent 

Tiijis is an action to recover a debt of rupees 98, principal and 
interest, on a bond bearing date the 29tli Aughun 1245. 

According to the bond, the money was borrowed by defendant to 
defray the expenses of her husband’s mother’s shro^, and was to be 
repaid in the month of Maugh 1246 B. S. 

The defendant denies the claim altogether, and pleads, first, that 
licr mother-in-law died in Poos 1247 B. S. ; second, that if the claim 
is valid the plaintiff can substantiate it by his khattas ; and lastly, 
that plaintiff has filed this suit at the instigation of her husband’s 
relations, who wish to get possession of her husband’s property. 

The moonsiff observes that defendant fails to prove the enmity she 
represents as existing ; and that, on the other hand, two of plaintiff’s 
witnesses certify the^bond as having been executed, and to the loan 
having been made in their presence, and that the plaintiff himself 
declares the claim to be a just one. 

In appeal it is urged by defendant that plaintiff never declared, 
as stated by the moonsiff^ to the truth of his claim ; that he never 
appeared in person before tho moonsiff ; that officer merely deput- 
ed a mohurrir to take plaintiff’s deposition, which deposition was 
never given by plaintiff’ at the date stated, as he, plaintiff, was then 
absent from home. • 

On a review of the proceedings it appears that the moonsiff has 
not inquired minutely into the grounds of plaintiff’s claim ; had he 
done so, he would, I think, have arrived at a different conclusion to 
that which he has formed. In the first place, though the stampt 
paper on which the bond is drafted is of long date, viz. 1245, the 
writing is undoubtedly recent, as the creases of the paper are writ- 
ten over. The witnesses, who certify the bond, can neither read nor 
write; and their being able to identify the bond, after the lapse of so 
many years, as having been executed in their presence, is beyond 
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probability. Their testimony, moreover, is at variance with the bond, 
which specifies that the loan was made in Company’s rupees ; the 
witnesses swear it was in Sicca rupees. And again, they say they 
attested the bond at one and the same time, which is not likely, as 
the two signatures have evidently been written at different periods 
and with different ink. It would also apj)ear that the moonsiff 
never summoned the plaintiff before him to depose to the truth of 
his claim, agreeably with which defendant expressed herself ready 
to abide, but was satisfied with a deposition (not on oath) said to 
be that of plaintiff, taken by one of the inferior officers of his court 
deputed for the purpose ; and finally, the moonsiff has failed to notice 
that the loan was to have been repaid, and the bond redeemed in 
one year ; and that plaintiff took no steps to recover for a period of 
eight years. For these reasons, I admit the appeal, and remand the 
case to the moonsiff, who will restore it to his file, and proceed to re- 
investigate it with reference to the foregoing remarks. The cost of 
stamp incurred in preferring this appeal, to be refunded in the usual 
manner. 


The fiTit March 1849. 

No. 145. 

Appeal frmn a decision of the Moonsiff of Pothna. Scetee Kaunt Singh, 
dated Utk March 1848. 

Muddun Mohun Adhikaree, (Plaintiff,) Appellant, 
versus 

Narain Dutt Mudduck and others, (Defendants,) Respondents. 

This is an action to recover value, with interest, of sugar supplied 
to defendants. 

The plaintiff states that defendants bought from him on the 5th 
Bysack 1254 B, S., 1 maup, 3 sullees, and 11 seers (183 seers) of 
sugar, the value of which was rupees 21 ; 8 rupees were paid, and 
the balance with interest plaintiff* now sues for. 

The defendant, Narain Dutt, denies diavin^ had any transactions 
with plaintiff, such as he describes, and pleads that a quarrel has 
long existed between the plaintiff and himself. The other defen- 
dants allow the suit to go by default The moonsiff, in failure of 
plaintiff* |)roducing his witnesses, which is the only evidence offered 
by plaintiff, dismisses the case. 

The plaintiff admits that he failed in two attempts to point out 
witnesses, but pleads that the moonsiff was not warranted in dis- 
missing his sidt to the prejudice of his right to institute a suit de 
novo. It appears from the proceedings that six weeks had not 
elapsed from the date of the nazir’s return, stating plaintiff could 
not j)oint out his witnesses, and that of the moonsifrs order dismiss- 
ing the case. The latter was consequently illegal, and, supposing 
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six weeks had elapsed^ he should have struck the suit off his file and 
not dismissed it 

The appeal is decreed, and the case remanded to the moonsifF, 
with a view to his proceeding in the manner indicated. The cost 
of stamp used in preferring this appeal, to be rrfunded in the usual 
manner. 


The 12Tn Mabch 1849. 

No. 157. 

Appeal from a decision of the Moonsiff of Pothna, Seetee Kaunt Singh y 
dated 2^th March 1848. 

Kisto Chunder Gossein, (Defendant,) Appellant, 
versus 

Ramtunnoo Chuckerbuttee and others, (Plaintiffs,) Respondents. 

• 

This is an action for possession of 13 cottahs of land, with mesne 
profits, laid at rupees 35. 

The plaintiff states he purchased the aforesaid land from Issur 
Chunder Gossein, and a deed of imconditional sale was executed in 
his favor, on the 24th Bhadoon 1253 B. S.: on his endeavouring to 
take possession, he was prevented by the defendants, and now seeks 
his remedy. 

The derendant (appellant,) Kisto Chunder Gossein, replies that the 
property in dispute belongs to him exclusively, and was purchased 
by him at a sale, and demes that his brother, Issur Gossein, has any 
lien on it. ^ 

The defendant Issur replies that he and his brother enjoyed the 
said property in joint tenancy; that on the 9th Bhadoon 1253 it was 
divided ; and that Ithe portion in dispute fell to his share ; and on 
the 24th of the same month and year he sold it to plaintiff. The 
defendant Khetoo Mudduck replies that ho is the tenant of the 
defendant Kisto, who granted him a lease of the land. 

The moonsiff considers the pleas of the defendant Kisto Chunder 
Gossein good, as regirds the purchase of the land having been 
made by him imder a fictitious name ; but he considers it proved, by 
the witnesses of Isjur Chunder Gossein, that the property belonged 
to, and was held in joint tenancy by, Kisto and his brothers, and was 
subsequently divided among them; that the land in dispute, viz. 13 
cottahs, fell to Issur’s share; and that therefore he had power to 
alienate it ; and consequently, that the deed of sale is good and valid. 

The defendant Issur, in his reply, states that the property was 
divided by arbitration ; and he quotes the names of the arbitrators ; 
and some of the witnesses also say they were of the number : but the 
moonsiff has omitted to enquire who elected them, whether the 
usual preliminaries were gone through previous to their election, and 



28 


ZILLAH ^AST BURDWAN. 


to call for proofs that they were bond Jide elected, and the result of 
their proceedings. Again, in a dispute like the present, it was in- 
cumbent on the moonsiff to depute an amcen to the spot to ascertain 
how the land had been divided, and what party was in possession of 
each share. Withomt such particulars, it is impossible to determine 
the validity of plaintiff’s claim. The moonsifTs investigation at pre- 
sent is incomplete. His decision is therefore set aside, and the ap- 
peal admitted, and the case remanded to him, with the view to 
his proceeding in the manner above indicated before passing final 
orders. The cost of stamp incurred in preferring this appeal, to be 
refunded in tlie usual maimer. 


The 13th March 1849. 

No. 107. 

Appeal from a decision of the Moonsiff of Cidna, Sheik Khoda Bukshy 
dated \6th March 1848. 

Sheik Goolam Mustofa, (Plaintiff,) Appellant, 
versus 

Sheeboo Jullianee and others, (Defendants,) Respondents. 

This is an action to recover rupees 20-8 annas, due on a deed of 
instalment, bearing date 24th Asar 1245 B. S. ' 

The defendants, according to khattas, or books of account, were 
debtors to plaintiff to the extent stated, and the deed of instalment 
was made m liquidation of the same. The defendant Sheeboo Julli- 
anee does not appear. Tlie defendant Kaseenath denies all know- 
ledge o^the transaction, pleads minority at the time the kistbundee 
is represented to have been written. 

The moonsiff required the personal attendance of the defendant 
Kaseenath, and expresses his opinion that he, Kaseenath, is not at 
present more than 21 or 22 years of age ; and consequently in 1245 
B. S., when the kistbundee is dated, must have been a mere child, 
and incompetent to engage in such transactions as stated by plaintifil 
For this and other reasons, which he asi^gns he dismisses the case. 

The plaintiff in his rejoinder never attempts to answer defendant’s 
objection, but carefully avoids all notice of the question of minority; 
from which it may be inferred he could not refiite it. The basis of 
the kistbundee, plaintiff admits, is the khatta, wherein the defendants 
appear as debtors; but the khatta is not forthcoming, though 
plaintiff was called on to produce it ; and the proof of the existence 
of defendants’ debt is therefore wanting. The names of the attesting 
witnesses, who were examined, have been added, no doubt, since 
the kistbundee was executed ; the ink is perfectly fresh and of a 
totally different color to that in which the body of the document 
and the names of other witnesses are written. One of the three 
witnesses deposing, can neither read nor write, and his testimony is 
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not, tlierefore, worthy of credit. I concur in the finding of tiie 
lower court, and affirm its decision, and dismiss the appeal with costs. 

The 13th March 1849. 

No. 160. 

Appeal from a decision of tJie Moonsijf of Indoss, Naxirooddeen 
Mahomed, dated 28tA March 1848. 

Sheik Bechoo, (Defendant,) Appellant, 
versus 

Srec Motea Ahooleea Bewa, (Plaintiff,) Respondent 

This is a suit for a debt on a promissory note, principal and in- 
terest, rupees 45, bearing date the 17th of Assin 1247 B. S. 

The defendant admits Mviim borrowed the money, but pleads that 
he repaid it in the month of Fhalgoon following, and that the pro- 
missory note was restored to him. 

The moonsiff rejects the defendant’s plea and the evidence in sup- 
port of it He observes that the promissory note, filed by defendant, 
is evidently a forgery; that the testimony of the witnesses who 
certify it, and who depose to defendant’s repaying the money to 
plaintiff, is wholly unworthy of credit, as being replete with contra- 
dictions and improbabUities. On the other hand, the promissoiy 
note, filed by plaintiff, bears all the appearance of being genuine, is 
duly certified by witnesses who can read and write ; and considering 
the claim valid, decrees for plaintiff 

On a review of the proceedings, I see no reason to differ in opinion 
witli the lower court The appeal is accordingly dismissed, and its 
decision affirmed, without serving a notice on tne respondent 


The 15th March 1849. 

•Na 177. 

Appeal from a decision of the Moonsiff of Pothna, Seetee Kaunt 
,Singh, dated 8th AprU 1848. 

Nubkoomar Rae, (Plaintiff,) Appellant, 

versus 

Shama Bagdee and others, (Defendants,) Respondents. 

This is a suit to recover a bond debt, principal and interest, 
rupees 30. The bond bears date the 29th Sawnn 1252, to be re- 
deemed in the month of Poos in the same year. The defendants 
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made no reply in the first instance, but entered a petition, after 
plaintiff’s eimibits had been filed, denying the claim. 

The moonsiff observes that the witnesses attesting the bond, swear 
the money was not given to defendants in their presence ; the latter 
only admitted having received it; that such testimony is opposed to 
the tenor of the promissory note, which implies that the payment of 
the money and the execution of the bond were simultaneous. 
Again, that the plaintiff is a mahajun, and in the habit of wanting 
loans; and that if there had been a bonajide transaction between 
the parties, plaintiffs khattas would substantiate it; the plaintiff, how- 
ever, fails to produce any accounts whatever, though eight months 
have elapsed since he was required to file them. The moonsiff 
further states that the defendants prove an alibi at the date affixed 
to the promissory note, and gives a verdict for the defendant. 

I agree with him, because the plaintiff fails entirely to prove his 
claim. The moonsiff^ however, had no authority to enter on defen- 
dants’ pleas. He should have proceeded to investigate exparte^ and de- 
cide as if the defendant had dlowed the suit to go by default The 
petition of defendants, to which the moonsiff adverts, was not 
presented till after plaintiffs exhibits had been filed, and his (moon- 
siff ’s) recognising it as a reply, was consequently illegal. The appeal 
is dismissed, and the decision of the lower court affirmed, without 
serving a notice on the respondents. 


The 15th March 1849. 

No. 184. 

Appeal from a decision of the Moonsiff of Pothna^ Seetee Kaunt 
Sinph, dated I9th April 1848^. 

Harree Beebee, after her demise, Mudoosoodun Baboo, 
(Defendant,) Appellant, 

versus 

c 

Sreeram Hajra, (Plaintiff,) Respondent. 

The plaintiff sues to recover a bond debt with interest, rupees 
97, bond bearing date 2dth Bhadoon 1246 B.‘ S. The defendant 
denies the claim, and pleads that enmity has existed for some time 
between plaintiff and mmself. The moonsiff is of opinion, from the 
evidence of witnesses and the khattas, in which Harree Beebee 
appears as a debtor, that the tumusook is valid, more particularly 
as the defendant fa^ to establish his reasons why it is a forgery. 
On a rcAriew of the proceedings, I see no reason to differ with the 
lower court.^ Its decision is affirmed, and the appeal dismissed, 
'Without serving a notice on the respondent 
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The 17th March 1849. 

No. 148. 

Appeal from a decision of the Moonsiff of Suleemabad^ Gunga 
Chum Shome, dated 31^^ March 1848. 

Gudadhur Bundopadi^^ (Plaintiff,) Appellant, 
versus 

Mudoosooden Paul and others, (Defendants,) Respondents. 

The plaintiff sues for a balance of rent accruing for the year 
1254, principal and interest, rupees 15-4. 

The defendant admits his liability for rent, but pleads, first, that 
the amount annually is rupees 20-13-3, not rupees 21-13-3 ; and 
secondly, that in the year 1254 B. S. he paid rupees 17 to the 
gomastah of the receiver of the Supreme Court, acting on behalf of 
the minors, Juddoonath Mitter and others ; and lastly, that tlie plain- 
tiff* was never in possession as ijardar in the year specified. 

The receiver, on behalf of the minors, ^mits having collected 
rupees 17, in 1254 B. S., from the aforesaid defendant. 

The moonsiff overrules the plea of defendant as to the amount 
jumma, which is proved to be rupees 21-13-3, as stated by the 
plaintiff He is of opinion that plaintiff has no right to rent for the 
whole year sued for, as it is clear, with reference to another suit 
decided in his court, (No. 8,) that plaintifTs possession only extended 
to the month of PliaJgoon 1254 B. S. The defendants, however, 
prove, to the satisfaction of the lower court, that they have paid 
rupees 17, of the sum sued for, to the receiver’s agents; and as it 
was notorious that possession was a disputed point between the 
plaintifiF’s principal, Hurro Monee, and the minor’s manager, the 
moonsiff rules that plaintiff must recover from the manager the 
moneys he collected; and that the other defendants cannot in equity 
be made liable for the rupees 17, but only such portion of rent as 
may remain after deducting that sum from the amount jumma for 
which defendants are liable, and decrees accordingly. 

In appeal, the plaintiff ^ maintains that defendants cannot be 
relieved of their responsibilities to him, because they paid their 
rent to a third party whp had no title to it The tenure 
on which lot Jyepore is held by the parties in this suit is 
a peculiar one. K seems, according to the facts recorded in case 
No. 81, appeal decided in this court on the 28th August 1848, that 
the estate is dedicated to the use of an idol, Mudmm Mohunjee. 
The family of the deceased, Gokel Chunder, to whom the property 
belonged, succeeded to it on the condition of performing the service 
of the said idol. Each member was to perform in turn, and to 
enjoy, during his tenure of office, the perquisites arising from the 
estate. The period when such tenure is to commence and when to 
terminate has been a source of constant dispute amongst all the pro- 
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prietors, each and all of whom collect the rents or endeavour to do 
so. The ryuts cannot draw the distinction between the several 
claimants^ whose interests are joint and undivided ; consequently, 
if they pay the rents to one partner in the estate and receive a 
release, they must be exempted from second payments ; and the 
parties, who deem themselves aggrieved, must seek their remedy 
against their co-partner. In the present instance the defendants 
must receive credit for what they have paid, and be made liable for 
the balance due in 1254 B. S. There is nothing on record to show 
that plaintiff’s possession ceased in Phalgoon 1254 B. S. The case 
quoted by the moonsifF contains no authority defining the limit of 
plaintiff’s tenure as to time or extent If therefore his claim be 
valid to Phalgoon 1254 B. S., it is equally so to the close of the year; 
but it appears from the plaint, that plaintiff admits having received 
rupees 8-4, in liquidation, so that, admitting defendant’s plea of pay- 
ment of rupees 17 to be good, as the moonsiff does, they, defendants, 
have already paid in excess of the amount jumma for which they arc 
liable. The ^peal is accordingly decreed, and the case remanded 
to the moonsiff who will review his judgment and pass orders with 
reference to the foregoing remarks. The cost of stamp to be 
refunded in the usual manner. 

The 19th March 1849. 

No. 192. 

Appeal from a decision of the Moonsiff of Pothna. SeeteeKaunt Singh, 
dated 21th April 1848. 

Sreenath Partock, (third party,) Appellant, 
versiLs 

Goluck Chunder Dhur, (Plaintiff*,) and Hurreepersaud Doss, 
(Defendant,) Respondents. 

This is an action for rent, on account of the year 1254 B. S., to 
tlie month of Bhadoon; rupees 11-2. 

The defendant pleads &at ho sold ^s ri^ht in his lease to the 
third party, appellant, and since that period hi^ liabilities ceased. 

The tmrd partv confirms defendant’s statement, but adds that 
the plaintiff^, tdookdar, refuses to record his name in his account 

The moonsiff observes that the accounts, certified by the gomasiah 
and witnesses, show the defendant to be a defaulter to the extent sued 
for; and that it is also proved, defendant was in possession in 1254 
B. S., and decrees for plaintiffl 

Prom this award the third party appeals, and pleads that he 
holds the lease in virtue of a deed of transfer executed in his 
favor by defendant, but that the talookdar refuses to recognise 
him as defendant’s successor. The moonsifTs decision appears 
correct The appellant has his remedy against the talookdar, 
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if he tliinks proper to seek it The appeal is dismissed^ and the 
decision of the lower court affirmed^ without serving a notice on 
respondent 

The 19th March 1849. 

Na 193. 

Appeal from a decision of the Moonsiff of Indo$Sy Naziroodeen 
Mahomedy dated XTth April 1848. 

Hullodhur Singh, (Plaintiff,) Appellant, 
versus 

Ramsoondur Ghosaul and others, (Defendants,) Respondents. 

This is an action to recover rent, laid at rupees 213-13-9. 

The plaintiff sued to resume and assess 45 biggahs of land, held 
by defendants on an invalid tenure, and obtained a decree in the 
collector’s court, on 3rd April 1846. The usual notice was served 
on defendants to appear and make arrangements for the pa 3 nnent of 
their rents: in failure thereof, the present .suit has been instituted. 

The defendant Ramsoondur Ghosaul and others made no reply, 
but entered a petition after plaintiff’s exhibits had been filed ancl all 
preliminary inquiries had been completed. In it they pleaded that 
the assessment allotted was excessive. Sundry third parties lay 
claim to plots of groimd included in the measurement of the ameen, 
and assessed as part of the property resumed. 

The moonsiff remarks that, according to the ameen’s measurement, 
the total area of land resumed as pointed out by the plaintiff, com- 
prises biggahs 51-9^ of land. He overrules all the claims of third 
parties, except those for biggahs, 8-2-1 5^ which he deems valid, 
because those prefeping them were no parties to the resumption suit. 
The moonsiff takes for granted the rates assumed by the ameen to be 
correct, and ^ves a verdict for plaintiff for rupees 128-10-3-1. 

The plaintiff (appellant) maintains that he is entitled to the 
whole of the land decreed, viz., biggahs 51-9^; and that the 
defendants having failed tor file any reply in die court of first 
instance, the moonsiff ’ was not justified in noticing the points mooted 
in their petition. It appears from a review of the proceedings that 
the moonsifTs investigation is incomplete. The ameen, in conduct- 
ing the measurement of the land resumed, should have been guided 
by the decree, wherein the limits of ,the lands comprising the 
resumption are defined, and not hy the plaintiff’s instructions. In 
disposmg of the several claims the moonsiff should likewise have 
been guided by the decree. In the first instance he quotes, 
wherein he releases biggahs 8-2-15^ of land, he appears to have 
admitted the claim on ^ly insufficient grounds, merely because the 
claimants were no party to the resumption suit: he called for no 
evidence, and made no inquiry as to possession, so that he (the moon- 
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sifF) virtually set aside the resumption decree, and declared the said 
land exempt from assessment, solely upon the declaration of inter- 
ested parties. If the land taUies with that recorded in the decree, 
a point that should have been ascertained, he is not justified in 
releasing unless it be satisfactorily proved that it is in possession of 
those ymo were in no way concerned in the resumption suit 
Again, the moonsiff was not justified in assuming that the rates fixed 
by the ameen were correct It would seem that the latter reject- 
ed altogether the testimony of the arbitrators of both parties, as to 
the rates, as unworthy of credit, and fixed others, but upon what 
data, except that of surmise, is not shewn ; he does not appear to 
have taken the evidence of disinterested parties on the subject. 
Lastly, the defendants having failed to ^ve any answer before plain- 
tift^’s exhibits were filed, the moonsift' could not legally notice the 
points mooted in the petition presented at a subsequent period, and 
he should have disposed of the case as if it had been exparte. 
The appeal is decreed, and the decision of the moonsiff set aside, and 
the case remanded to that officer, who will restore it to his file, and 
proceed to investigate de novo, with reference to the foregoing 
remarks. The cost of stamp to be refunded in the usual manner. 

The 19th March 1849. 

No. 197. 

Appeal from a decision of the Moonsijf of Indoss, Naziroodeen 
Mahomed, dated 17/A April 1848. 

Ram Soonder Ghosaul and others, (Defendants,) Appellants, 

versus 

Hullodhur Singh, (Plaintiff,) Respondent. 

This appeal is preferred from a decision passed by the moonsiff, in 
the case adverted to, in appeal No. 193. For reasons therein assign- 
ed, the appeal is decreed, and the case remanded to the moonsiff* for 
further inquiry. 

The value of stamp used in preferring this appeal to be refunded. 

The 19th March 1849. 

No. 195. 

Appeal from a decwxm of the Moonsiff of Pothna, Seetee Kaurit Singh, 
dated llth April 1848. 

Gopaul Chunder Roy, (Defendant,) Appellant, 
versus 

Pubbun Chunder Roy, (Plaintiff,) Respondent 

The plaintiff sues to recover certain moneys, rupees 23 - 5 - 5 , depo- 
sited in court to stay an execution of decree sale. Some real property 
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belonging to plaintiff, was attached in execution of decree sale. Some 
real property belonging to plaintifl^ was attached in execution of decree 
of one Kajrtick Chunder Roy versus the defendant, Gopaul, when the 
plaintiff preferred a claim but the case was struck off on default, and 
the sale ordered to be proceeded with. To stay it the plaintiff 
deposited the amount decree in court, and now sues to recover it 
from GopauL 

The defendant Kartick Chunder replies that plaintiff has liis re- 
medy with the defendant Gopaul. 

The defendant Gopaul Chunder Roy pleads that the money, depo- 
sited by the plaintiff, was his, and given to him by defendant for tho 
purpose to which it was applied. 

The defendant Rampersaud confirms plaintiff’s statement 

The moonsiff rejects Gopaul Chunder Roy’s story, as altogether 
unworthy of belief. The records in the execution of decree suit. 
No. 40, prove the money to have been deposited by Pubbun Chun- 
der and Rampersaud ; and the defendant Gopaul’s statement, tliat 
the deposit was made henamee in his behalf, is contradicted in his 
reply in the suit of the decreedar, Bistoo Ram Roy, wherein 
he distinctly avows that the m*operty, to save wliich plaintiff depo- 
sited the money, belonged to Pubbun Roy. I see no reason to dis- 
turb the decision of the lower court, which is hereby affirmed, and 
the appeal dismissed, without serving a notice on respondent 

The 20th March 1849. 

No. 200. 

Appeal from a decision of the Moonsiff of Pothna^ Scetee Kauut 
Singhy dated 26th April 1848. 

Ma 4 )of Mullick, (Plaintiff,) Appellant, 
versus 

Sona Oollah, (Defendant,) and Woojul Mahomed, (diird party,) 
Respondents. 

Plaintiff sues to recover a debt of rupees 30, on deed of 
mortgage bearing date 3rd Asar 1252 B. S. The defendant con- 
fesses judgment, and adds that the property mortgaged will not be 
alienated so long as the debt remains unliquidated. 

The third party pleads that the defendant has colluded with plain- 
tiff to bring this suit, to defeat the execution of a decree sued out by 
claimant against the defendant. 

The moonsiff discredits the evidence of the witnesses attesting the 
mortgage deed, as it is inconsistent and contradictory ; and from the 
fact of Siis suit having been brought after the application for suing 
out the decree had been made by third party; he (moonsiff) strong- 
ly suspects the mortgage to be fictitious, ana dismisses the case. In 
this decision I concur. The stampt paper, on which the deed is 


I itM 
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written, is dated 1252 ; but tlie draft, from tlie appearance of the 
ink, which is fresh, and from tlie circumstance of the creases of the 
paper being written over, is evidently recent. 

The terms of the mortgage are, that the money was to be repaid 
in the month of Poos following the month of Asar 1252, when the 
deed is said to have been executed ; but the records shew plaintiff took 
no steps to recover his money for two years, and not till after third 
party had obtained a decree against defendant, and had applied to 
put it into execution. The appeal is dismissed, and the moonsiff’s 
decision affirmed, without serving a notice on the respondents. 

The 20th March 1849. 

No. 201. 

Appeal from a dedsion of the Moomiff of Pothna^ Seetee Kaunt 
Smffhy dated I9th April *1848. 

Sheik Molong and others, (Defendants,) Appellants, 
versus 

Woojul Mahomed, (Plaintiff,) Respondent. 

This is an action to recover rupees 30-15-5, principal and interest, 
on a deed of instalment, bearing date 2nd Bhadoon 1239. The plaintiff 
states that he carried on the business of a mahajun in partnership 
with, and in the name of, his elder brother, Chowdhree Sheik; that 
when the partnership was dissolved and the property divided, the 
kistbundee in question fell to his (plaintiff’s) share. 

The defendants deny the kistbundee, and plead that the suit has 
orimnated in enmity. 

The moonsiff deems the kistbundee valid, and decrees for plaintiff 
accordingly. The moonsiff’s inquiry is incomplete. He groimds 
his decision chiefly on a hissanameh filed in some execution of decree 
suit ; but this hissanameh was not before the court in evidence ; nor 
does the moonsiff* explain of what nature it is, or when executed. 
Again, it has escaped his notice that theddstbpndee bears the signa- 
tures of the father, the son, and of Jampoo Beebee, the wife oi the 
former and mother of the latter, a circumstance, in my opinion, that 
tlirows discredit on the deed, as, if the head of the family signed it, 
the signatures of the wife and the son were superfluous. The 
money was lent to defendants in their course of business as maha- 
juns ; if, therefore, the deed of instalment be a bond fide document, it 
will be supported by the plaintiff’s khattas, which he should be 
called on to produce. The decision of the moonsiff is accordingly 
reversed, and the case remanded to him with a view to his prosecute 
ing a further inquiry with reference to the foregoing remarks. The 
cost of stamp used in preferring this appeal, to be refunded in the 
usual maiiiiei*. 
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The 20th March 1849. 

No. 203. 

Appeal from a decision of the Moonsiffof Potkna^Seetee Kaunt Sinah, 
dated 22nd April 1848. 

Beer Chunder Gossein and others, (third party,) Appellants, 

versus 

Nund Koomar Dass, (Plaintiff,) and Kaseenath Sein and others, 
(Defendants,) Respondents. 

Tptis is a suit for balance of rent, 2-2-2-2 rupees. 

The plaintiff states that the defendants are tenants of a dwelling 
house and lands situated in a lakhiraj property, belonging formerly 
to one Roop Chand Gossein, who transferred it to plaintiff by a deed 
of sale. 

The defendants are defaulters for the year 1254 B. S., and, on 
failure of payment, plaintiff* now sues. The defendants deny they 
are tenants of plaintiff, and plead that the transfer spoken of by 
plaintiff never took place, that they are responsible to Roop Chand 
Gossein’s heirs. Beer Chand aud Ram Chand, for the rent, which is 
rupees 2 annually, which they have paid and hold vouchers for the 
same. 

Beer Chunder Gossein and Ram Chunder Gossein (third party) 
dispute the right of plaintiff to the land, and deny that their father 
ever sold under the transfer stated by plaintiff. 

The moonsiff gives a verdict for the plaintiff; but he appears 
to have grounded his decision on false premises. He has no right 
to assume tliat plaintiff’s kuballa is a true and valid deed. That is a 
disputed point between plaintiff and the third party, the heirs of Roop 
Chand Gossein, and until it is settled by a reference to the courts, 
the question of rent must remain in abeyance. The present suit is 
merely one for rent and not one of right of possession, which the 
moonsiff was not qualified to enter on. The appeal is accordingly 
decreed, the decision reversed, and the case remanded to the moon- 
sitf with instructions to piy)ceed wdth reference to the foregoing 
remarks. The cost of stamp to be refunded. 

, The 20th March 1849. 

No. 204. 

Appeal from a decision of the Moons^ of Pothna, Seetee Kaunt Singh, 
dated 22nd April 1848. 

Kasecnath Sein, (Defendant,) Appellant, 
versus 

Nundkoomar Doss, (Plaintiff,) Respondent 

This appeal is preferred from a decision passed by the moonsiff* in 
case No. 203. For the reasons therein assigned, the appeal is decreed. 



38 


ZILLAH EAST BURDWilN. 


and the* moonsiff’s decision reversed, and the case remanded for 
further inquiry. The cost of stamp to be refunded. 

The 26th Mabch 1849. 

No. 202. 

Appeal from a decision of tlie Moonsiff of Pothna^ Seetee Kaunt Singh^ 
dated 22nd April 1848. 

Beer Chunder Gk)ssein, (Plaintiff,) Appellant, 
versus 

Kaseenatli Sein and others, (Defendants,) and Nund Koomar Dass, 
(third party,) Respondents. 

The plaintiff sues to recover rent of a dwelling-house, jfrom 1251 
to 1254 B. S. The defendants confess judgment. 

The moonsiff dimisses the case, gromiding his decision on the deed 
of sale filed by the third party, which he assumes to be valid. 

The appellant pleads that the defendants having confessed judg- 
ment, he is entitled to a verdict in his favor. This is overruled, 
as it is clear, for reasons assigned in case No. 203, that the right of 
possession is a disputed j.)oint, and a decree cannot be given without 
prejudicing the claims of the tliird party. As has already been 
observed, the question of rent must await the result of a decision as 
to the right of possession. The appeal is decreed, and tlie case 
remanded to the moonsiff, who will proceed in the manner indicated 
in case No. 203. The cost of stamp to be refunded. 

The 26th March 1849. 

No. 206. 

Appeal from a decision of the Moonsiff of Ihdossy Naziroodeen 
Mahomed, dated 20th April 1848. 

Sookee Bewa and others, (Plaintiffs,) Appellants, 
versus 

Gopaul Chunder Holdar and others, (Defendants,) Respondents. 

This is an action to recover an excess payment made to stay a 
process of attachment; laid at rupees 25-1-4. • 

The plaintiffs held a lease from defendants with an annual rental of 
Sicca rupees 13-7-11-1, to Asin of 1253 B. S. Plaintiffs paid Com- 
pany’s rupees 6, in liquidation. The defendants distrained under 
Relation V. of 1812, for Company’s rupees 14-5 ; and the plaintiffs, 
to prevent the attachment being sued out, deposited the amount with 
interest The defendants tlms realised in 1253 B. S., rupees 22-3, 
hi excess of the amount for which plaintiffs are liable. 
; 'The defendant pleads that the lease annually is Company’s rupees 
ljr-2-3, at which rate he has collected since he entered on jiosscssion 
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in 1251 B. S. He admits having received from plaintiffs rupees 6 in 
liquidation for 1253 B. S., and the balance he recovered by distress. 
He adds, however, that there is still a balance owing for 1252 B. S., 
of rupees 4-14-13, which he will sue for separately. 

The moonsiff rejects plaintiffs^ evidence of the rate at which they 
hold their lease, and, assuming the defendant’s jumma, as exhibited 
in the accounts he files, to be correct, for reasons he assigns, gives 
a verdict for plaintiff for Company’s rupees 3-14-16, inclusive of 
penalty. 

From the defendant’s reply the process of distress seems to have been 
illegally levied. He states that when distraint was levied there was, 
besides the amount balance shown in the jumma-wasil-bakee, an arrear 
of rupees 4-14-13, on account of 1252 B. S. It is clear, I think, that the 
jumma-wasil-bakee, on which a process for distress can be summarily 
served, under Regulation V. of 1812, must contain the whole demand 
on the tenant, vide Section 13 of the law quoted. The summary pro- 
cess is not applicable in cases where rent has been due for more than 
one year, that is 12 months, vide Section 4, Regulation 11. of 1805. 
The defendant’s jumma-wasil-bakee, according to which distress was 
levied, did not, by defendant’s showing, include the whole demand, 
and the attachment and sg.le of plaintiff’s crops were consequently 
illegal. The moonsiff has overlooked altogether this point in his 
inquiry. I difter also with him in tlie conclusions he has drawn as 
to the accounts filed by plaintiffs, which he (the moonsiff) rejects as 
unworthy of credit. If he doubted their authenticity, he should 
have taken measures to compare them with the originals, and to have 
ascertained whether those originals had been pronounced authentic 
by the court in which they were filed. Without such inquiry the 
moonsiff had no grounds for rejecting the copies. I therefore ^mit 
the appeal, and rej;nand the case for further inquiry on the several 
points above stated. The cost of stamp to be refmided. 

The 27th March 1849. 

. Na 212. 

Appeal from a decision of the Moonsiff of Pothna, Seetee Kaunt Singhy 
dated 28^A April 1848. 

Kaleepersaud Partock, (Defendant,) Appellant, 
versus 

Burkut Mundul, (Plaintiff,) Respondent. 

The plaintiff sues to set aside a sale made in execution of a decree. 
He states that defendant sued out a decree against his sons, and in 
liquidation of the claims against tiiem, certain lands belonging to 
him were sold. The defendant pleads, in the first place, that the 
suit has been improperly valued m violation of the law; and denies 
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in the second^ tliat the plaintiff has any interest in the property sold 
in satisfaction of his (defendant’s) decree. 

The moonsiff gives a verdict for the plaintiff. He has, however, 
neither noticed, nor disposed of, the defendant’s plea as to the valua- 
tion of the suit From the records it appears the suit has not been 
valued agreeably with any of the provisions of Clause 8, Schedule 
B, of Regulation X. of 1829, or Construction No. 702, dated 6th 
July 1832 ; and the plaintiff should have been nonsuited on the 
preliminary inquiry. The appeal is accordingly decreed, and the 
case remanded to the moonsiff with a view to his adopting the 
course indicated. The cost of stamp to be refunded. 

The 27th March 1849. 

No. 220. 

Appeal from a decision of the Moonsiff of Indoss, Nanroodeen 
Mahomedy dated %th May 1848. 

Kartick Roodur, (Plaintiff,) Appellant, 
versus 

Benode Chunder Paul and others, (Defendants,) Respondents. 

This is an action to recover certain sums, paid in behalf of defen- 
dants, as security on deeds of instalments executed by the ancestor 
of tlie latter. The plaintiff states, when Khetur Mohun Paul sued out 
a decree against one Seeboo Ghose, he paid, in behalf and as security 
for the said Seeboo, rupees 36, on account of the decree; and 
rupees 26 on a separate account; altogether rupees 62. 

The defendants, Benode Chunder and Khetur Mohun Paul, admit 
having received at the time of the sale, rupees 36, but deny all other 
pa 3 rments. The other defendants, the heirs of Seeboo Ghose, allow 
the suit to go by default 

The moonsiff gives a verdict for the defendants Benode and 
Khetur Mohun. 

Against this decision an appeal is preferred by plamtiff, on the 
ground of the moonsifTs reftising to examine his* (plaintiff’s) 
witnesses. The moonsiff, from the "records, appears to have 
disposed of this case without waiting the appearance of plaintiff’s 
witnesses, Twho had expressed their readiness to attend within 
the prescrioed period on the back of the §ubpoena,^ on the 
groimds of their l^ing under the influence of the plaintiff; an 
opinion ^uite unwarranted by any thing in the proceedings. The 
moonsiff likewise, in an interlocutory order, datea 6th May, gives 
the plaintiff two days to produce his witnesses, but before that period 
expires he finally disposes of the case, viz. on the 8th, without 
in any way accounting for such an unusud proceeding. The appeal 
is admitted, and the case remanded to the Inoonsiff, "v^o will sum- 
mon and examine the plaintiff’s witnesses, and then broceed to pass 
orders. The cost of stamp to be refunded. 
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The 29tH Mabch 1849; 

No. 221. 

Appeal from a decision of the Moonnff of Potkna, Seetee Kaunt Singh, 
dated Zrd jacy 1848. 

Tofeie Khan, (third party,) Appellant, 
versus 

Kartick Ghunder Roy, (Plaintiff,) and Nubkisto Sircar and others, 
(Defendants,) Respondents. 

This is an action for a bond debt, laid at rupees 63-9-7. 

The plaintiff states that Nubkisto and Takore Sircar borrowed, on 
the 3rd Bysack 1251 B. S., rupees 45, mortga^g as security big- 
gahs 1-5 of land, trees, tanks, &c. In failure (ff repayment, the 
plaintiff sues. 

The defendant Nubkisto Sircar confesses judgment in regard to 
the loan and mortgage deed, but pleads repayment of a portion of 
the debt 

The defendant Byrob Dasseea, widow of the deceased, Takore 
Sircar, pleads ignorance of the transaction, and that the defendant 
Nubkisto borrowed the money and executed the deed. 

Tofele Khan, third party, appellant, urges that the property speci- 
fied in the bond was transferred to h^ by Nubkisto Sircar on 3rd 
Asar 1254 B. S. by absolute sale, and that the present suit has been 
brought at Nubkisto’s instigation, to prejudice his (third party’s) title 
deed. 

Ram Mohun Dey, third party, claims a nght to 6 cottahs of the 
land, mortgaged in rirtue of a deed of sale, executed in his favor 
by Nubkisto Sircar in 1248 B. S. 

The moonsiff observes that the claims of the third parties will form 
subject of inquiry qt a subsequent stage of the proceedings, when 
the decree is sued out. The moonsiff considers that the j daintiff is 
entitled to a verdict, he having established the vabdity of his bond, 
and defendants having failed to prove that any porlaon of the debt 
has been liquidated. 

In aroeal the third pfirfy', Tofele Khan, delnuTs that his interests 
will suffer by the moansifiTs decisimi, which delates the tumusook 
to be valid. Though the defendant Nubkisto confesses judgment, 
still die ground of muntiff’s claim is the tumusook ; and it l^oved 
the moonsiff to d^berate well whether that document was or was 
not executed in good faith. In the first place, it is to be observed 
that the signatures of Nubkisto Sircar and Takore Sircar are in 
the handwnting of the fmmer, and no intraiiy' was made why 
Ts^ore Sircar did not Sign his name, nor whether he could write 
or not; secondly, the witnesses examined by the moonsiff, who ' are 
represented to have attested the bond, are of very low caste, and can 
nmther reed nor write, and, that they could certify a document, 
to which they only affixed a mark three years ago, is highly impro- 
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bable, but on this head the moonsiff^s inquiry is incomplete. The 
witnesses were not shewn the deed nor a^ed to swear to the iden- 
tity of it, as they ought to have been. I therefore decree the appeal, 
and remand the case that the moonsiff may supply the omission, 
and, after requiring the witnesses to swear to the document, he will 
dispose of the case, well considering the foregoing remarks. 

The 29th March 1849. 

No. 222. 

Appeal from a decision of the Moonsiff of Pothna^ Seetee Kaunt Singh^ 
dated 3rd May 1848. 

Ram Mohun Dey, (tliird party,) Appellant, 
versus 

Kartick Chunder Roy, (Plaintiff,) and Nubkisto Sircar and others, 
(Deiendants,) Respondents. 

This is an appeal from a decision passed in case No. 221. 

The particulars are already recorded, and, for reasons therein 
given, the appeal is decreed, and the case remanded to the moonsiff 
for further inquiry. The cost of stamp to be refunded. 

The 29Tn March 1849. 

No. 229. 

Appeal from a decision of the Moonsiff of Indossy Naziroodeen Malta- 
med^ dated Wth May 1848. 

Syud Bundy Alee and others, (Plaintiffs,) Appellants, 
versus 

Meer Zuheeroodeen, (Defendant,) Respondent. 

This is a suit to enhance the rate of certain lands in a lakhiraj 
estate. The plaintiffs (the zemindar and the farmer) represent that 
the defendant has held his lease hitherto "at an annual rental of 
rupees 12-4^, which is almost a nominal rate; and they seek to 
raise it to the standard fixed by Mr. Caton in pqrgunnah Bishenpore, 
in which the aforesaid lakhiraj property is situated. 

The defendant replies that his rate is not liable to increase until 
the expiration of the lease granted by the lakhirajdar to his farmer ; 
and further pleads that 3 biggahs of the land, the rate of which 
plaintiffs sue to enhance, is his (defendant’s) own lakhiraj. 

Themoonsiff is of opinion that, as defendant’s ancestors held the lands 
at the same rate defendant at present pays, the latter is not liable to 
increase; that as defendant disputes plaintiffs’ title to 3 biggahs, they 
are not open to assessment till plaintiffs have established it a refer- 
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ence to the courts ; that, according to the rate fixed by the deputy 
collector for other lakhiraj lands in the village, plaintifis ought not to 
claim more than rupees 9-4-1-2 annually; and finally, that, as the 
village, in which the lakhiraj land lies, does not pertain to Bishenpore 
pergunnah, the rates of Mr. Caton are inapplicable ; and on these 
grounds, he (the moonsiff) gives a verdict for the defendant. 

The plaintiffs, in appeal, urge that the decision is at variance 
with the evidence in some instances, and unsupported by it in 
others. The moonsifP, in his decree, does not explain why the de- 
fendant is entitled to cultivate at a fixed rate. There is no 
proof on record of his right to such a privilege, and without it 
his plea cannot be admitted It does not appear also upon what 
grounds the moonsiff recognises defendanf s right to 3 biggahs as 
lakhiraj, his claim is not supported by a tittle of proof, and he does not 
appear to have called for any, as he should have done. His judg- 
ment must* have been formea, therefore, on a mere surmise. The 
report of the ameen, deputed to the spot to ascertain the rates, repre- 
sents them to be much in excess of those the defendant now pays, 
but the moonsi^ attaches no credit to it. He assumes that the rates 
fixed by the deputy collector, for lands which, though situated in the 
same village, have no connexion whatever with those in dispute, are 
correct and shotdd form the basis of plaintiff’s claim. The correctness 
of these premises are, however, doubtful if not wrong, as the rates 
which defendant already pays are in excess of those fixed by the 
deputy collector. Lastly, from the records of the case there is every 
reason to believe that the lands in dispute do pertain to pergunnah 
Bishenpore : if there were a doubt on the subject, the moonsifi' should 
have instituted an inquiry, which he has neglected. I therefore 
decree the appeal, and remand the case to the moonsiff with a view 
to his calling on defendant for his evidence to his claim of 3 biggahs, 
and in reference to the pergunnah in which they are situated, after 
which he will proceed to review his judgment, having regard to the 
foregoing remarks. The cost of stamp to be refunded. 
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Present : C. GARSTIN, Esq., Judge. 


Tde 3rd March 1849. 

Case Na 277 of 1848. 

Appeal fr(m a decision of Mouhee Noorul Hossein^ Moonsiff of 

Bishenpore^ dated the 2^rd June 1848. 

Kishen Dey, (Defendant,) Appellant, 
versus 

Soodha Kishen, (Plaintiff,) Respondent 

Ambica Chum and others. Claimants. 

To settle rent of land. 

This suit is brought by the plaintiff, as the holder of mouzah 
Downkah, to have a proper rent fixed in certain lands tilled in it 
by the defendant, who has in all 17 beegahs 15 cottahs of various 
kinds. He adds that, on the 29th Jeit, he was served with the 
usual notice to come in and settle for them, but having paid no atten- 
tion to this, he (plaintiff) now sues to have the rent fixed at rupees 
87-8-8^ which is the fair rate. 

The defendant, in reply, states that jilaintiff has so ill defined the 
lands, &c., that it is hard to reply to him, that the notice was not 
fairly and properly served, that he does not state clearly what portion 
of the lands are lakhiraj, &c., and what the reverse, and that he holds 
an old mocurrurce jumma of rupees 24, which cannot now be 
enhanced. 

Ambica Chum and Roknee ^ut in a claim that the defendant 
tills 9-5 of their punchukee lakhuraj lands, which must be excluded 
from the plaintifrs claim. 

Nund Kishore Rae also claims 2-18 as dewuttur belonging to 
him, and which too, he says, must be deducted. 

After deputing an ameen to examine the lands, &c., on the 23rd 
June 1848 the moonsiff decides the case. He rejects all the claims 
to &e lakhiraj as invalid, and also sets aside that made by defendant 
to pay no more than his old jumma of 24 mpees. He then deters 
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mines that defendant holds in all 18 beegahs 15 cottahs^ and on this^ 
at certain rates mentioned in his proceeding, fixes a jumma of 62-2-1, 
decreeing the case for the plaintiff. Both the defendant and Ambica 
Chum appeal from this order, the former in this, and the latter in 
the following case. 

Appellant states that both the claims put in are good and valid, 
and that these lands are not liable to assessment; that there is also a 
third person (Deeno Bundhoo,) who has also a claim to some of the 
lands as lakhiraj, but who, not having heard of the present suit, has 
not of course been able to come forward in it; that as he is a mere 
ryut of the lakhirajdars, the lands cannot be assessed in the present 
case ; and that the moonsiff has no power to set aside these tenures 
and pronounce them invalid as he has done ; that it is not clear from 
the moonsift’s orders upon which of the lands rent is fixed ; and that 
the rates also are much too high, as the lands are poor and liable to 
injury from drought 

I consider the moonsiff’s proceedings in this case as quite un- 
satisfactory, and indeed hardly understand upon what grounds 
he has come to the decision he has. The ameen’s report makes 
the total of the land held by the defendant 23-12, and .setting 
aside the claims of the lakhirajdars as he has done, it follows that 
the whole of this is liable to rent He does not, however, take 
this as the quantity, but states it to be 18-5, wliich agrees neither 
with plaintiff ’s claim nor with the ameen’s report Besides this, he 
has on his own authority set aside the claim and sunnud put in by 
the claimants, which he clearly Jiad no power to do. Under these 
circumstances, 1 have decreed the appeal, reversed his orders, and 
remanded the case to the moonsiff, who will in the first instance 
fairly ascertain what portion of the land held by the defendant, is 
liable to rent, and then proceed to fix such rates as may be fair and 
are paid for similar lands in that vicinity. The usual orders for the 
return of stamps. 


The 3rd March 1849. 

Case No. 52 of 1849. 

Appeal from a d£cmon of Moulvee Noorul Hof^sem^ Moonsiff of 
Bishenpore, dated the 2Zrd June 1848. 

Ambica Chum, (Claimant,) Appellant, 

versus 

Soodha Kishen and Kishen Day, (Defendants,) Respondents. 

This appeal is made by the claimants, in case No. 277, and as its 
details, &c., are there given at length, it is needless to repeat them 
here. It has of course been remanded with it. 



ZILLAH WEST BURDWAN. 


27 


* The 6th March 1849. 

Case No. 5 of 1847. 

Appeal from a decision of Baboo Chunder tieekur Chowdhree, Prin- 
cipal Sudder AmeeUy dated the 3rd July 1847. 

Maharajah Mahtaub Chiind Bahadoor, heir of Ranee Komnl 
Koomaree, (Defendant^) Appellant^ 

versus 

Ram Mohim Baneijea^ (Plaintiff^) Respondent. 

This suit is instituted by the plaintiflF, as putnee talookdar of lot 
ghat Jyebellia, to obtain possession of some beegahs 2,000 of jungle 
land, as belonging to his talook and decreed as such to one of his 
predecessors, but now claimed as his lakhiraj property by Rajah 
Gopal Singh, and also to set aside and reverse certain proceedings 
held regardiQg them under the provisions of Act IV. of 1840. 

Rajah Gopal Singh, defendant, in reply, denies the justice of the 
claim, and says that these lands are his lakhiraj dewutter property, 
that plaintiff does not properly define the limits of the lands in ques- 
tion, or state when or how he or his predecessor became possessed 
of them, that the suit is undervalued, and Jjhat the zemindar, Maha- 
ranee Komul Koomaree, should also be made a party in ihe suit. 
This being subsequently done, the maharanee also comes in as de- 
fendant, and replies that these lands do not belong to plaintiff, but 
are part and parcel of ghat Tribunk Jyepoor in her zemindaree, that 
the claim does not clearly specify the limits of the land in dispute, 
and is not borne out by the byenamah under which he holds the 
putnee, that in the Act IV. case above alluded to, she has put in 
ample proof of the lands being hers, and though they were in that 
case left with the defendant ^ajah Gopal Singh,) she intended to 
have brought a suit to have it set aside, but plaintiff has been before- 
hand with her, &c. 

The plaintiff rejoins, denying both these statements, and repeating 
that neither of the defendants can prove them. 

The principal sudder amqen, after making enquiries of the collec- 
tor as to the rajah’s right to hold these lands as lakhiraj, and, after 
deputing an ameen to survey them, on the 3rd July 1847 decides 
the case. He rejHBats the claims set forth by the various parties, 
and then remarks* that the plaintiff has fully established liis case, 
that the rajah has failed in shewing, either in his court or to the col- 
lector, (who by the way states mat these lands belong to Govern- 
ment,) that the lands are lakhiraj, whilst plaintiff has filed a decree 
(No. 13 of the provincial court, subsequently upheld in the Sudder,) 
awarding them to one of his predecessors, that the ameen’s enquiry 
and report are decisive and clear, as to plaintiff’s right to the land. 
With regard to the maharanee he remarks that, although he has 
several times called on her to shew that these lands appertain to her 
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ghat Tribunk Jyepore^ she has never done so^ and thotigh she 
quotes the evidence riven in the Act IV. case as proving her claim, 
and puts in some orders obtained under Regulation VII., and states 
that she was no party to the suit, No. 13, still she has adduced 
nothing which can set aside plaintiff’s claim founded on and backed 
by the above decree, which also has become final He therefore 
decrees the case for the plaintiff, as detailed in his proceeding, with 
this proviso, however, that this oi^der shall be no bar to any claim 
which may hereafter be made to the lands on tlie part of Govern- 
ment. 

From this order both the defendants appeal, the maharajali (as 
heir of the ranee) in this and Rajah Gopal Sin^h in the following 
case. The former complains that the ameen’s enquiry and report were 
made before he (or rather the ranee) was made a party to the suit, 
and that it is not a fair one, that plaintiff’s witnesses are untrustwor- 
thy, and constantly give evidence for him, and that he has ample 
proof that these lands appertain to his ghat Tribunk Jyeporc, that 
he was no party in suit No. 13, when plaintiff’s decree was 
passed, and that the principal sudder ameen did not give him the 
time he asked for to put in further proofs, and that the orders he 
has under Regulation Vli. apply to these lands and to no other, &c. 

On going over the proceec^gs held in this case, it appears quite 
true that me appellant (or rather the maharanee) had not been 
made a party to it when the ameen was deputed to look at the 
lands, still no objection was then made on this score, whilst it is equal- 
ly certain that ample opportunity was given him to file such proofs 
as he might have of the truth of his statement, &c. Notwithstand- 
ing this he has adduced nothing which can fairly establish his claim, 
and, on the whole, I quite concur with the principal sudder ameen in 
the view he has taken of it Under these circumstances, and as I 
see no cause to interfere with the orders already passed, I have 
upheld them, dismissing the appeal, and holding appellant liable 
for costs. 


Tue 5th March 1849. 

Case No. 8 of 1847. 

Appeal from a decision of Baboo Chunder Seekhur Chowdhree, Prin- 
cipal Sudder Ameen, dated the 3rd February 1847. 

Rajah Gopal Singh, (Defendant,) Appellant, 

versus 

“ I# 

Ram Mohan Banerjca, (Plaintiff,) Respondent, 

This is a second and separate appeal made from the principal 
sudder ameen’s orders, as detailed in the last case No. 5, and it is of 
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course needless to repeat them all again. The appellant claims the 
lands as dewutter, but he has, in my opinion, totmly failed in estab- 
lishing the claim ; and, as under all the facts, I deem the orders 
already passed correct and just, 1 have confirmed them, and dismiss- 
ed the appeal, making appellant liable for costs. 

The 6th March 1849. 

Case No. 25 of 1846. 

Appeal from a decision of Baboo Chunder Seekhur Chowdliree^ Princi- 
pal Sudder Ameen^ dated the 2nd December 1846. 

Kishenpcrsaud Hajra, (Plaintiff,) Appellant, 
versus 

Mudoo Soodun Rac and others, (Defendants,) Respondents. 

The plaintiff states, in this case, that in his village, of mouzah 
Nugah, there is a certain jumma formerly held by a man named 
Seerut Khetoo Deb, who, however, left the place, .when it was given 
by the then talookdar to Manick Baree, who held and tilled it, and, 
upon the defendants cutting and carrying off apart of the crops, &c., 
instituted a suit against them in the moonsifi*’s court at Madhub- 
gunge ; that in this suit the defendants stated the land to be their 
lakmraj property, adding that Khetoo had only^ tilled it as ryut for 
them, and when liis rights were afterwards sold in execution of their 
decree, they also had purchased them ; that the moonsiff nonsuited 
the case, but subsequently, after appeal and on a remand, decreed a 
part of the land in dispute to Manick, when both he and the defen- 
dants appealed it again, when the additional principal sudder ameen 
decreed it for defendant, exempting, however, his (plaintiff^s) rights 
as talookdar ; that bi truth the land is mal, and has been admitted 
to be so by one of the defendants’ partners, wherefore he now seeks 
to have defendants’ claim to the lakhiraj set aside, and the land 
declared to be maL 

The defendants, in reply, declare the land in dispute, 3-16, to be 
their lakhiraj property,, and “Say that they let it ^emselves to the 
above named Khetoo Deb, and on his falling into arrears brought a 
suit against him and obtained a decree, and, suing out execution of 
it, they had his rights in it sold, when one of them (Mudhoo) pur- 
chased them at the sale, and then obtained a claim to bold them 
both as ryut and malick ; that the land was subsequently resumed 
by Government, when also they paid the collector rent, &c. for it ; 
and when it was afterwards released by orders of the special com- 
missioner, it was of course restored to them ; that Manick Baree 
afterwards instituted the suit mentioned by plaintiff, describing the 
land, however, as 6-4 instead of 3-16, as it really is, but took nouiing 
by having done so, as it has all along been found and allowed to be 
Lakhiraj, and not mal as stated by the plaintiff. 
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The principal sudder ameen 3 after deputing an ameen to survey the 
land and making enquiries about it in the collectorate^ on the 2nd 
December 1846 decides the case. He remarks that the plaintiff has, 
in his opinion, quite failed in proving his case. He rejects the 
ameen’s report as unsatisfactory, and states that, from the enquiries 
he has made and the replies given by the deputy collector, it is quite 
certain that this very land was resumed, and subsequently released 
by the revenue authorities. He considers it fully proved that the 
land in dispute is the defendants’ lakhiraj, and therefore dismisses 
the case. 

The plaintiff appeals, repeating his former statement, and adding 
that the defendants’ lakhiraj is distinct and separate from the 
land now claimed, which is mal, and that it has been admitted to be 
so by one of the partners, and that the additional principal sudder 
ameen’s orders especially exempt his claim ; that the neglect of his 
former talookdar to prosecute them can be no bar to his doing so, 
and that all the enquiries made shew that these lands are mal. 

The sole point for consideration in this case is, are the lands in 
dispute part of those released by the revenue authorities, or are they, 
as stated by the plaintiff (appellant,) distinct and separate from them ? 
On this point, I think the collector’s kyfeut quite conclusive, as it 
sets forth that these are the very lands, and even mentions the very 
dags, &c., in which they stand in his pa 2 )ers. The plaintiff (appel- 
lant) appears to have brought this suit mainly on the grounds of the 
order passed by the additional principal sudder ameen, but this, I 
think, proves nothing for him, as it merely states that it should be no 
bar to any claim the talookdar may have. Under all the facts of the 
case, as I agree with the principal sudder ameen in the view he has 
taken of it, and see no cause to alter or modify his orders, I have 
upheld them, dismissing the appeal, and holding appellant liable for 
costs. 


The 7tii March 1849. 

Case No. 24 of 1846. 

Appeal from a decision of Baboo Chunker Seehhur Chowdlirecj Prind- 
pal Sudder Ameen^ dated the 12th November 1846. 

Shiboo Persaud and others, (Defendants,) Appellants, 
versus 

Pershaud Chatterjea and others, heirs of Mudhoo Soodun, 
(Plaintiffs,) Respondents. 

Rupees 450-8-6, possession of land. 

This is a suit instituted by ihe heirs of a man, named Mudhoo 
Soodun, to obtain possession of 3 beegahs 1 1 cottahs of land sold to 
him by Adeet Banerjea, on the 25th Bysack 1248, for 75 rupees. 
They state that after the sale, they duly obtained possession, &c., 
when in Jcit 1250, defendants ousted their ryut, Gyaram, of 12 cot- 
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tabs of it, and, on his (the ryut’s) bringing a suit against them under 
Act IV. of 1840, deprived them of ail the rest also, that Mudhoo 
Soodim himself brought a suit for the recovery of it, but, dying, they 
(as his heirs) carried it on, but owing to its being improperly valued 
were nonsuited; therefore, as their claim is just, they now bring the 
present action, and. seek to have the land restored to them. 

Shiboo defendant, in reply, denies the sale altogether. He states 
that Adeet was his brother and owner of one-third of the property ; 
but that it never was divided at all, but held in joint occupancy 
(ijmallee) up to the time of his death in 1249, when he (defendant,) 
and Sreedhur, the son of another brother, came in for the whole of it 
as his heirs ; that in truth the present case has been got up by the 
above named Gyaram, and that had the kuballa (bill of sale) been valid, 
it would have been countersigned by them as heirs, and also have been 
registered, whereas it is in fact false and the whole claim unjust 
Sreedhur defendant replies to the same effect 
On the 12th November 1846 the principal sudder ameen decides 
the case. He remarks that, although the defendants call the land 
burmoottur and dewuttur, and say that it was ijmallee, they prove 
nothing which can vitiate the sale ; that the plaintiffs' witnesses fully 
establish the fact of its having taken place, together with the other 
facts set forth by the plaintiffs, whilst there are discrepancies in the 
evidence of those for the defence, which, in short, he distrusts. He 
considers the case proved, and therefore gives a decree for plaintiffs. 

Defendant appe^s much as before, but adds that in the villages 
in which the land sold is situated, Adect’s share (granting the thing 
to be true) is but 3-9, and not 3-11, as set forth by toe plaintitti 
and that this alone proves the whole story false. 

On looking over the proceedings held in this case, I observe, from 
the sunnud they have, that the whole quantity of land belonging to 
the defendants in these two villages is but 10-7, of which Adeet’s 
share of course would be but 3-9, and not 3-11 as stated in the 
kuballa, and I think that it would be as well (before coming to a 
decision on the subject) to have some further enquiry made on this 
point, and also to ascertain, by local investigation, whether plaintiffs 
were (as they state) actually put in possession, and whether Adeet 
himself held the land he sold, separate from the rest of the pro- 
perty, and for how long a time, &c. 

The defendants (appellants) say that all the land was ijmallee 
and undivided, and, if so, though Adeet might have sold his rights, 
he could hardly have alienated any particular portion of what he 
enjoyed, only in common, with his brothers. 

As I think that further enquiry in the above points is requisite in 
order to come to a correct opinion as to the reality of the sale, I 
have decreed the appeal, and remanded the case for farther enquiry 
with reference to the above remarks. 

The usual order passed for the return of stamp. 
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The 12th March 1849. 

Case No. 226 of 1848. 

Appeal from a decision of^Bahoo Mohun Loll Panday ^ Moonsiff of 
Burjorah^ dated the \^th February 1848. 

Mudoo Soodun Baneijea, (Plaintilf,) Appellant, 

•oersus 

Thacoor Doss Banerjea and others, (Defendants,) Respondents. 

This suit is brought by the plaintiff to reverse the sale of 3-6 of 
land and to obtain compensation for injury done to the crops at the 
same time. He states that these lands formerly belonged to his 
father, and on his failing, a fresh settlement of them was authorized 
by the collector, when he (plaintiff) with the aid of some property 
obtained from his grandfather, got them settled with himself ; that 
they were subsequently attached and sold as the property of his 
father in execution of a decree sued out against him, and though he 
(plaintiff) at the time opposed this and stated that they were Ins, his 
claim was rejected and the sale carried out, when they were purchas- 
ed by the defendant, Thacoor Doss ; that having no other remedy, ho 
now sues to have the sale reversed and the lands restored together, 
with compensation for his loss, &c., laying bis claim in all at 57*1 1-10. 

Thacoor Doss, defendant, in reply, denies this statement, and says 
that these lands were really the property of plaintifTs father, and, 
being sold as such in execution of the decree, were purchased by 
him with certain other lakhiraj land, which, however, he has never 
yet obtained, and that it is to prevent his getting them that this suit 
IS brought, that plaintiff got nothing from his grandfather, and is not 
his heir, that the sale is valid and must be upheld, and the story of 
loss of crops, &c. quite unfoimded, as there was nothing on the ground 
but a little sugar-cane, &c. 

Gunga Nurain talookdar also replies, corroborating plaintiffs 
claims. , 

Plaintiff rejoins as before, explaining thafhe does not pretend to 
be heir to his grandfather, but only to have been aided by him. 

On the 16th February 1848 the moonsiff decides the case. He 
rejects the plaintiffs claim to the lands, and holds' the story of the set- 
tlement made with him, untrue, and he remarks also that he (plain- 
tiff) has not clearly made out the loss of the crops, which defendant 
says consisted only of a little sugar-cane. He therefore dismisses 
the case, making plaintiff liable for costs, and then, in opposition to 
this, awards him 25 rupees from defendant by way of compensation 
for his loss. 

From this order both parties (as they well may) appeal, — ^plaintiff 
in this case and defendant in No. 190. The former repeats his story 
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of having with the aid of his grandfather got the lands settled with 
him, and he says that he has ample proof that at the time of 
the sale they were his and not his father’s, that the talookdar him- 
self admits the truth of his claim, that^efendant has proved no- 
thing, whilst the moonsiff has awarded mm only 25 rupees, when 
further and local enquiry, &c. would have amply proved his case, 
and he winds up by complaining of the length of the moonsifFs roo- 
hakaree, &c. 

The moonsiff has in this case passed a very len^hy order, and 
after all it appears to me to be a very had one, and to have been 
veiy carelessly drawn up. He first of all dismisses the case and 
makes plaintiff liable for costs, and then, in the face of this, awards 
him 25 rupees compensation for the loss of some crops, which he has 
just stated he (plaintiff*) has failed in showing to be his. The amount 
too he appears to me to have fixed solely by guess ; at least I see no- 
thing in the proceedings which prove this to have been the amount 
of damage done. In its present state I consider his order (which 
contradicts itself) a nullity, and until it be rectified can do nothing 
further in the case. Under these circumstances, I have returned the 
proceedings to the moonsiff* for re-consideration and amendment, and 
at the same time have called upon him (separately) to explain the 
grounds upon which he has passed so inconsistent an order, and to 
be careful in future to condense his proceedings, instead of contenting 
himself with transcribing the whole of the pleadings, &c., as he has 
done in this case, into his decree. 

The appeal is decreed, the inoonsiflTs orders reversed, and the case 
remanded for the reasons above given. The usual order passed for 
return of stamp. 


The 12th March 1849. 

Case No. 190 of 1848. 

Appeal from a decision of Baboo Mohun Lai Panday , Moonsiff of 
Buijorahy dated the \%th February 1848. 

Thacoor Doss Banerjea, (Defendant,) Appellant, 
versus 

Mudoo Soodun Baneijea, (Plaintiff,) Respondent 

This is a second and separate ap^al, made by defendant, from 
the moonsiff’s orders, &c., as detailed in the last case, Ko. 226, and it 
is of course needless to say more about it here. For the reasons 
already given, it also has been remanded, and the same order passed 
for return of stamp. 
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The 17th March 1849. 

Case No. 2 of 1847. 

Appeal from a decision of George Loch^ JSsq., Deputy Collector of 
Bancoordt^jldated the 2nd July 1847. 

Aluck Chunder Adhekarree, (Defendant^) Appellant, 
versus 

Shiboopersaud Bancrjca, putnee talookdar, (Plaintiff,) Respondent. 

Rupees 297, to have certain lands declared liable to rent. 

Plaintiff states in this case that, in his village, mouzah Suleehun, 
defendant holds certain lands, for which he pays no rent on the plea 
of its being lakhiraj, but that as this is not really the case, and he is 
not entitled to them, he now sues to have them declared to be mal, 
&c., laying his claim as above stated. 

Aluck Chunder and Madhub, defendants, in reply, state that the 
claim is unjust, and that their lands are lakhiraj, and have been held 
as such for very many years, and previous to the Company’s amul- 
daree; that they have in mouzah Mudhum Suleehun 14-6 of lakhi- 
raj land, originally obtained by their ancestor, Neel Mohun, through 
whom it has come to them, and that the lands now claimed are a 
part of this; that their sunnuds, &:c. were destroyed by fire in 1205 
B. S., but that they were mentioned in a taidaad No. 60,941, filed in 
1209 B. S. ; that it is well known that the lands are dewuttur, &c. 
and as such are not liable to rent. 

On the 2nd July 1847, the deputy collector decrees the case for 
the plaintiff, remarking that the defendants have no proof whatever 
of their statement. 

Defendant appeals, repeating his claim of the land being lakhiraj*. 
He says that the land is in mouzah Mudhum Suleehun, and not in 
Suleehun, which, in fact, is quite another place, as is shown by the 
evidence of his witnesses, and this alone must vitiate the claim, that 
he has held it for years past, and that plaintiff has no proof wdiatever 
that rent was ever levied on these lands, which, as dewuttur, are 
clearly not liable, and that he has fully proved his case. 

After full consideration of all the proceedings held in this case, I 
must say I see no cause to impugn the orders passed upon it, as the 
defendant has clearly no proof that the land i§ lakhiraj. Under 
these circumstances, I have dismissed the appeal, confirming the 
deputy collector’s order, and holding appellant liable for costs. 
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The 19tii March 1849. 

Case No. 1 of 1847. 

Appeal from a decision of George Loch, Esq*, Deputy Collector of 
Bancoorah, dated the 25dfi May 1847. 

Kishenpershaud Hajrah^ (Plaintiff!,) Appellant^ 
versus 

Raj Kishen Rae and others, (Defendants,) Respondents. 

In this case the plaintiff states that in mouzah Neegah, in his 
putnee talook, the defendants hold 13 beegahs of land, which they 
state to bo lakhiraj, but which in reality being mal, he now seeks 
to have this plea set aside, and the lands in question declared liable 
to rent. 

The defendants, in reply, deny the justice of the claim, and state 
the lands to be tlieir dewuttur lakhiraj property : they state that the 
13 beegahs claimed is part of 40-8, which they are entitled to, and of 
which they have ample proof in the shape of a taidaad (No. 55,439) 
in’ the collector’s own office. 

The plaintiff* docs not rejoin. And the deputy collector, after 
making enquiries in liis office and satisfying himself that the defen- 
dants’ claim is good, on the 25th May 1847 dismisses the case, 
declaring the land not free. 

The plaintiff* appeals. He repeats that the land is mal and enters 
at great length into the facts of the case, and complains that no time 
was given him to reply to defendant’s statement, and that the 
enquiry is therefore incomplete. 

On looking over the proceedings held in this case, it appears to 
me that they are irregular, inasmuch as the deputy collector has 
neglected to give the plaintiff* (appellant) an opportunity of seeing 
the documents filed, in support of their claim, by the defendants 
(respondents,) and of off'ering such remarks as he might have to 
make in opposition to their validity, and which under Clause 3, 
Section 30, Regulation II. of, 1 8 1 9, he was bound to have done. Under 
these circumstances, therefore, there is nothing for it but to remand 
them, in order that this omission may be rectified, after which the 
case will, of course, be decided de novo upon its merits, and a proper 
order passed with regard to costs. 

With reference* to the preceding remarks, the appeal is decreed, 
the collector’s orders reversed, and the case remanded. The usual 
order passed for the return of stamp. 
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Present: F, SKIP WITH Esq., Judge. 


The 2nd March 1849. 

No. 4 of 1844. 

Appeal from the decision of Sped Kiimher Ally Khan Bahadoor, 
Second Principal Sudder Ameen^ dated the 13tf^ April 1844. 

Shumsheer Ally Khan, Munsoor Ally Khan, and on his death, 
Musst. Bacho Becbcc, Appellant, 

^versus 

Dewan Beebee, Defendant 

The particulars of this case were set forth in my decision 
dated the 27th December 1848. I confirmed the decision of the 
principal sudder ameen, but omitted to award mesne profits and 
interest thereon, from the date of the sudder ameen’s decision, to the 
date of obtaining possession, and also interest upon the costs incurred 
in this court ; and the respondent, consequently, applied for review of 
judgment, agreeably to tne provisions of the Court’s Circular Order 
of the 11th January 1839. 

The sanction of the Court of Sudder Dewanny to a review of judg- 
ment, was obtained on the 27th January 1849, and the usual steps 
were taken for procuring the attendance of the parties. 

Both parties were in attendance to-day, and the vakeel of the 
appellants was asked if he had any objections to offer to the points 
proposed to be reviewed, and he answered that he had none that 
had not been previously urged by him, and which had been over- 
ruled by me on the 27th December 1848. 

After again considering the proceedings held in the case, I am of 
opinion, that the respondent is entitled to mesne profits from the 
date of the principal sudder ameen’s decision to the date of obtaining 
possession, and also to interest thereon and interest uix)n the costs 
incurred in this, court, and I accordingly, in amendment of my 
decision dated the 27th December 1848, decree to the respondent 
mesne profits at the rate of rupees 410-14-1 per annum^ from the 
11th April 1844, the date of the principal sudder ameen’s decision, 
up to the present time, with interest tliereon, making a total of 
rupees 2,479-15-8, with interest thereon, from this date to the date of 
realization. I also award mesne profits at the rate of rupees 
410-14-1 from this date, together with interest thereon, up to the 
date of obtaining possession. Interest also is allowed upon the 
costs of this court, from this date to the date of realization. 
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The 2nd March 1849. 

No. 37 of 1849. 

Appeal from the decision of Moulvee Ahool Hossein, Moonsiff of 

Hathazaree^ dated the 30th December 1848. 

Abool Hossein and others. Appellants, 
versus 

Korashslia Banoo, Respondent 

The respondent states that her husband died possessed of 1 dhoon, 
12 krants of land, and personal property to the value of 2,000 rupees, 
leaving herself, a second wife, a sister, and a brother, his heirs, and 
that they (the remaining heirs) have got poi^session of his property 
and refuse to give her any, and she therefore sues for her share, 
valuing her suit at rupees 292-7-2. 

The appellants admit the amount of land, but deny that he left 
personal property to the value of rupees 2,000, and urge that the 
respondent was divorced from her husband, who afterwards adopted 
a son and left him his heir by will. 

The moonsiff, in his decision, states that it is proved that the hus- 
band of the respondent died possessed of the land stated in the plaint, 
and of personal property to the value of rupees 2,000 and upwards, 
and he therefore gave a decree in favor of the respondent 

The appellants urge that the divorce, adoption of a son, and 
the gift to him, by will, are proved, and pray that the decision may 
be set aside. 

As the amount of property left by the husband of the respondent 
was disputed by the appellants, the suit agreeably to the Court’s 
Circular Order of the 31st August 1832, and Sudder Dewanny Adaw- 
lut Select Reports, 28th February 1846, vol. VII. was not cognizable 
by the moonsiff' at all, for it has been decided by them that a suit 
for a portion of property claimed under a disputed title, should be 
determined, as to the court in which it should be instituted, with 
reference to the value of the whole, and not to the value of the portion 
sued for. I therefore reverse the moonsi<j[*’s decision, and nonsuit the 
respondent. The appellants’ costs to be defrayed by the respondent. 

The 2nd March 1849. • 

No. 38 of 1849. 

Appeal from the decision of Mr Finney Moonsiff of second Tauon Divi- 
stony dated the 28th December 1848. 

Musst Noorjahan, (Plaintiff,) Appellant, 
versus 

Ahmud Allee, (Defendant,) Respondent. 

This was a claim for maintenance. The appellant stated that 
she was married to the respondent in 1202, and that, in the mouth of 
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Poos 1205, he beat her and turned her out of the house, and she 
therefore brings this action to compel him to make her an allowance 
of 1 rupee a month. 

The respondent states that the appellant left his house voluntarily, 
to reside with her father and mother; and that, although he is anxi- 
ous for her return, and has repeatedly pressed her to come back, 
she refuses to listen to him. 

As the appellant failed in proving that she had been in any way 
ill-used by her husband, and the respondent proved that he had 
repeatedly tried to persuade her to return to him, the moonsitf refused 
to decree her any allowanco. And, after going through the evidence, 
1 can see no reason to interfere, and accordingly confirm the decision 
and dismiss the appeal. 


The 3rd March 1849. 

No. 40 of 1849. 

Appeal from the decision of Mouhee Gudah Hossein Cazecy dated the 
27 th December 1848. 

Musst. Reionessa, wife of Ameer Khan, and others. Appellants, 

versus 

Hureedoss alias Ramhoree, fisherman. Respondent 

The respondent states that he inherited 18 g. 3 c. of rent-free land 
from his ancestors, Brijeah Buktir and Tarapater, and that in the 
present measurement the defendants have recorded their names as 
proprietors of 3 g. 2 c,, and he therefore brings this action to cor- 
rect the papers. 

The appellants, who are Mussulmans, declare that they inherit the 
land from their ancestor Brijeah Buktar, who is distinct from the res- 
pondent’s ancestor, and denies that the respondent has any right to it 

The moonsiif, discreditiug the evidence of the appellants, decreed 
the case in favor of the respondent 

Among other reasons, the appellants urge that only two out of 
their nine witnesses were examined, and an examination of the 
papers shews this was the case. They filed a list of nine witnesses, 
five of whom only were summoned, but no reason is assigned for not 
having summoned the remainder. Of the five sunamoned, two only 
attended, and no pro^r measures were taken to procure the attend- 
ance of the others. I therefore reverse the moonsiff’s decision, and 
return the case that the moonsiff may summon the appellant’s wit- 
nesses. The moonsiff will also explain within a week, why he did 
not summon all the witnesses named. The appellants are entitled to 
the value of their stamps. 
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The 3rd March 1849. 

No. 41 of 1849. 

Appeal from the decision of Moulvee Giidah Hossein CcLzee, Moonsiff 
of first Town Dicision, dated the Tlth December 1848. 

Musst Reioonissa, Appellant. 
versus 

Hureedoss alias Ramhoree, fisherman. Respondent. 

The respondent brought tliis action to reverse the measurement 
papers of 9 g. of land, being part of the 18-3, mentioned in case 
No. 40, recorded in the name of the appellants. 

The appellants claimed the land as part of turruff Mokeemlal 
Busharut ; but the moonsiff, discrediting the evidence adduced by 
them, gave a decree in favor of the respondent. 

The appellants, among other reasons, urge that the moonsifi‘ did 
not summon and examine all their witnesses, and tliis is true. Out 
of nine witnesses, the moonsiff only summoned four, and has given 
no reasons for not issuing a subpoBna upon the others. I therefore 
reverse his decision, and remand the case for re-trial. The moonsiff 
will explain within a week why he omitted to summon all the 
witnesses ^whose names were recorded in the appellant’s list The 
appellants are entitled to the value of their stamps. 

The 3rd March 1849. 

Appeal from the decision of Moulvee Syud Khyroollah Shah Buduh- 
shanee^ Moonsiff of Zorowargunge, dated the 26th December 1848. 

No. 42 of 1849. 

Golam Mustopha, Appellant, 
versus 

Oomer Hydcr, Respondent. 

No. 54 of 1849. 

Oomer Hyder, Appelluut, 
verstes 

Golam Mustopha, Respondent 

This was an action brought by Oomer Hyder to reverse a sum- 
mary decision of a deputy collector, dated the 29th December 1847. 

The plaintiff stated that he is in rossession of a hill, agreeably to 
a pottah of Musst Subzabanoo, dated the 23rd Chyte 1203, and that 
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Golam Mustopha, pretending he had given him a kubooleeut, brought 
a suit against him in the deputy cmlector’s court for rent for the 
year 1208, and obtained a decree against him for ruj)ees 14-13-6, 
and he therefore brings this action to reverse the summary decision, 
and to set aside the hubooleeut, pretended to have been given by him 
to Golam Mustopha, and to receive back the rent taken. 

Golam Mustopha asserts that the plaintiff voluntarily gave him a 
kubooleeut for the hill, on the 2nd May 1205, and urges that the 
deputy collector’s decision is correct 

Musst Subzabanoo says the hill is hers, and that she has given a 
pottah to the plaintiff* and receives rent from him. 

The moonsiif, in his decision, says it is proved that Subzabanoo is 
in possession and receives rent from the plaintiff, and that it is there- 
fore improper that Golam Mustopha, who is a claimant to the hill 
should give a pottah or receive rent till his title is established, and 
he therefore reversed the kubooleeut given by Subzabanoo to the 
plaintiff’ and dated the 23rd Chyte 1205, and the decision of the 
deputy collector based upon the kubooleeut, dated 2nd May 1205, and 
directed Golam Mustopha to refund the amount taken from him. 

Golam Mustopha appeals on the ground of the reversal of his 
kubooleeut, dated the 2nd May 1205, and Oomer Hyder, because the 
moonsiff has not awarded to him double the amount illegally taken ; 
but Musst. Subzabanoo, whose kubooleeut has been reversed, has 
not appealed at all. 

From the features of the case, I believe it to have been the moon- 
siflTs intention to reverse Golam Mustopha’s kubooleeut, dated the 2nd 
May 1205. "She tenor of his roobacarree is to that effect, but the 
date of the kubooleeut reversed has been interpolated both in his 
written opinion, in the roobacarree, and in the copy given to the 
appellants, and has been given erroneously.^ I therefore reverse the 
mooBsiff ’s decision, and return the case, that he may again go through 
the papers, and decide the case de novo. Both the appellants are 
entitled to receive back the value of their stamps. 

The 5fH Maech 1849. 

No. 43 of 1849. 

Appeal from the decision of Moulvee Gudah Hossein Cazee, Moonsiff 
of first Town Division^ dated the 29th December 1848. 

Seetuldeen Bajpie, Appellant, 
versus 

• Hyder Ally Chuprassee, Respondent 

The respondent states ttfat there is a talook named Baleekutoob, 
situated in turrulf Furahut Khan Hyder, within the zemindary of 
the appellant, which is divided into the five following portions : 
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dm km ^m Cm 

1 Ziinali Hossein Ally, 0 2 15 0 

2 „ Noor Bebee and Kumba Beebec, 11 0 0 

3 „ Abdool Rohoman, 0 1 12 2 

4 3 , Chand Beebee and Mulka Banoo, 1 9 19 3 

5 „ Kassim Ally, 0 10 13 0 

Total, 3 9 11 


That he (the respondent) purchased Kassim Ally’s share at a sale for 
arrears of rent, but is unable to obtain possession of it, and he there- 
fore brings this action against the zemindar, Seetuldeen Bajpie, and 
the proprietors of the other four shares of the talook for possession. 

All the defendants admit that Kassim Ally’s share is 10 ‘k. 13 g., 
but deny that they have possession of any of it 

After the parties had filed their exhibits, the respondent and Chand 
Beebee, and her sons, Woozeer Ally and Kassim Ally, filed a deed of 
compromise, setting forth that Woozeer Ally should retain possession 
of 13 k. 8 g., belonging to the estate of Kassim Ally, but should pay to 
the respondent, annually, the sum of rupees 22-3, Kassim Ally and 
Chand Beebee binding themselves not to dispute his title. The 

a ellant objected to the compromise, and stated that it was frau- 
3nt, and that Chand Beebee, one of the subscribers to it, had 
altered her pottah, so as to make it appear that she was entitled to more 
land than she really was, and he therefore prayed that the fabrication 
might be enquired into. This prayer the moonsiff rejected, and, 
telling the appellant that he might prosecute tlie parties, if he pleased, 
before the magistrate, decided the case agreeably to t]|e deed of com- 
promise. 

The appellant urges that tlie compromise has been made with- 
out his consent and that his interests are injured by it, and that his 
costs have not been awarded to him. He further pleads that undtr the 
present law it is impossible for him to prosecute the parties for fabrica- 
tion before the magistrate, notwithstanding the moonsiff ’s permission. 

The compromise is evidently injurious to the interests of the 
appellant, who was not a party to it, for by means of it, the respon- 
dent gets more land than he is entitled to; 'more than he claimed. 
Chand. Beebee’s pottah has been altered from 1-9-19-3 to 1-15-19-3, 
and most probably, as the appellant urges, with a fraudulent intent. 
The moonsiff ought to have enquired into this fact, and to have 
disposed of the case under the provisions of Act I. of 1848, if he 
thought the pottah fabricated, — ^if otherwise, he should have passed 
an order upon the case accordhig to its merits, for it is probable that 
the excess of land given to the respondent belongs to the zemindar. 
I therefore reverse the moonsifTs decision, and desire him with 
reference to the above remarks to re-investigate the case, and dispose 
of it according to its merits. The appellant is entitled to the value 
of his stamp. 
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The 5th March 1849. 

No. 46 of 1849. 

Appeal from the decision of Moulvee Gudah Hossein Cazec^ Moonsiff 
of first Town Division^ dated the 21th December 1838. 

Mohun Lai Sookul, Appellant, 
versus 

Asmut Ally Goldar, Respondent. 

The respondent stated that he had sold the appellant bamboos 
and grass and other building materials to the value of rupees 
36-6-l-9^of which he had only paid him rupees 10, and he therefore 
sues forWie balance. 

The appellant simply pleaded payment. In his decision, the 
moonsiff says it is proved that the appellant purchased building 
materials to the value of rupees 35-14-10-9, of which he has only 
received rupees 10, and that, although the appellant filed a list of 
witnesses for his defence, he took no measures to procure their 
'attendance, and he therefore gave a decree for rupees 25-14-10-9. 

The appellant urges that he had not sufficient time allowed him 
to cause the attendance of his witnesses, and that on the date of 
decision his vakeel informed the moonsiff that he was on his way to 
court to comply with the moonsifTs orders, but that he would not 
post{)one the case. From an examination of the record it appears 
that the appellant served a subpoena upon his witnesses, which was 
returned into court on the 16th December. On the 23rd December, 
the appellant was called upon to swear to the necessity of their 
examination within the period of two days, but ho omitted to do so 
and on the 27th, the moonsiff decided the case. Under these 
circumstances, I see no reason for disturbing the decision, and accord- 
ingly confirm it, and dismiss the appeal. 

The 7th March 1849. 

^ No., 47 of 1849. 

Appeal from the decision of Baboo Sathcowree Deby Moonsiff of 
Bhutteearyy dated the 1th January 1849. 

• Azmutoollah, Appellant, 
versus 

Ramlochun Goo, gomastah, Mr. H. Randolph, and Mr. James 
Adam Baroos, and others. Respondents. 

The appellant states that he has 1 d. of land, situated in three 
talooks, named Sbufee Rufee, Aniz Rufee, and Suferaz Khan, at 
the annual rent of rupees 17-10-10, payable to the respondents, and 
that he paid the amount due from him for 1206, 1207, and 1208, with 
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the exception of 3 rupees^ 1 anna, and that the respondents distrain- 
ed and sold his goods, and he therefore brings tliis action to recover 
from them the amount taken in excess of the rent due to them. 

The respondents state that the appellant holds 10 krants 10 
gundahs of resumed rent-free land within their zemindaree, and that 
in the year 1206 he sind his mother made three settlements with 
them for it, — one for 4 kanees at the annual rent of rupees 10, 
2 annas, 6 pies, in the names of Alexander Randolph and James 
Adam Baroos, tlie second for the same quantity of land, and at 
the same rent as stated above in the names of Henry Randolph 
and James Adam Baroos, and a third for 2 krants 10 mmdahs ujpon 
the annual rent of rupees 9 , 5 annas, in the name of Jan^s Aciam 
Baroos ; that he failed to pay his rent fori 208, and that cSlsequent- 
ly they sold and attached his property. 

In support of his claim the appellant filed two receipts for the years 
1207 and 1208, for the aggregate sum of rupees 25-9-10, and pro- 
duced five witnesses to prove them, but this they failed to do, being not 
only unable to state the amount paid, biit asserting that they had heard 
merely that the money had been paid and receipts mven: these 
receipts the respondents denied. And as the amount resdized by dis- 
traint did not exceed that admitted by the appellant to be his annual 
rent, the moonsiff dismissed his claim. And, after going through the 
evidence, I can see no OTound for interference, and accormngly 
confirm his decision, and msmiss the appeal. 

The 12th March 1849. 

No. 199 of 1848. 

Appeal from the decision of Movlvee Syed Khyroollah Shah Buduk- 
shajiee, Moonsijf of Bhutteeary^ dated the 3lst March 1848. 

Goureesunker, Appellant, 
versus 

Mahomed Hashim and others. Respondents. 

The appellant states that Sanchee and Bocha Ghazee are the 
cultivators of 5 krants rent-free land, called Muno Ghazee and Kanoo, 
and that he purchased their interests from them on the 9th Maugh 
1206, but that Mahomed Hashim, Domun, and others, oppose his 
taking possession. Mahomed Hashim and Domun state tmt Muno 
Ghazee and others cultivate the land and pay rent to him ; but that 
tliey have no power to sell their interests without their concurrence. 

^ The moonsiff decided that as ryuts they were unable to sell their 
rights, and dismissed the case. 

The appeal was admitted on the 6th November last, to try the 
point, and the resj^ndent was summoned. 

The appellant nas filed a pottah, dated the 15tihi Chyte 1176* in 
which the ryut’s right to hold the land, in perpetuity, at the fixed rent 
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of rupees 8, 15 annas is set forth; but lie has been unable to prove 
its authenticit|f by any sort of evidence ; the ink is so fresh that it 
appears to have been recently prepared, and the witnesses who have 
stated that they have heard that the ryuts, Bocha Ghazee and others, 
hold the land at a fixed rent, have declared that similar land in the 
neighbourhood lets at rupees 4 per kanee. Had their right to 
hold the land in perpetuity been established, the ryuts would have 
been able to have sold their interests in it, but they have no right 
to sell their lease, which has been granted to them for one year only. 
I therefore confirm the moonsiflTs decision, and dismiss the appeal. 

The 12tii March 1849. 

No. 211 of 1848. 

Appeal from the decision of Moulvee Khyroollah Shah Budukshanee^ 
Moonsiff of Bhutteearyy dated the .31js^ March 1848. 

Mahomed Hashim and Dommi, Appellants, 
versus 

Goureesunker and others, Respondents. 

This appeal is connected with No. 198, decided by me on the 
5th November 1848. In that suit, Goureesunker statea that he had 
purchased 2 krants 10 gundahs of lakhiraj land from Morad, and 
was kept out of possession by Domun and others. The moonsiff 
decided that as the land was in the joint occupation of Domun, 
Hashim, Morad, and others, Morad had no right to sell a specific 

E ortion of the land; and this decision was upheld by me. He, 
owever, made all parties pay their own costs, and it is from this 
part of his decision that the present appeal is brought As it has 
been decided that Morad had no right to sell the land, the appellants 
were justified in refusing to allow the respondents to obtain posses- 
sion, and they are therefore entitled to their costs. I amend there- 
fore the moonsiff'’s decision, and decree the costs of suit incurred by 
the appellants in the moonsifi ’s court and in appeal against Gouree- 
sunker, together with interest to the date of realization. 

The 12th March 1849. 

No. 208 of 1848. 

Appeal from the decision of Moulvee KhyrooUah Shah Budukshanee, 
Moonsiff of Bhutteeary, dated the 31«< March 1848. 

Mahomed Hashim and Domun, Appellants, 
versus 

Goureesunker, Bespondent 

This is connected with case No. 199. The appellants urge that 
they have been compelled to pay their own costs, notwithstanding 
that the suit of tlie respondent has been dismissed. 
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As it has been decided that the purchase of the respondent is 
void, the appellants were justified in opposing his tii^iiig possession 
of the land, and are therefore entitled to their costs. I amend, there- 
Ibre, the moonsifiTs decision, and decree to tliem the costs incurred by 
them in the moonsifl‘’s court and in appeal, together with interest 
thereon to the date of realization, to be defrayed by Goureesunker. 

The 12th Mabch 1849. 

No. 448 of 1848. 

Appeal from the decision of Mr» Finney^ %Ioonsiff of second Town 
Division^ dated the 21js^ July 1848. 

Syed Ahmudoollah, Appellant, 
versus 

John Gonsalves, Respondent 

The respondent statas that 10 gundahs of land l)elonging to the 
motlicr of one Bebun Beebee, were mortgaged to Tunoo Bebee for 
14 rupees, but as she did not redeem the mortgage, the appellant took 
from him the sum of ruj)ees 28, giving liim a receipt for them, and 
promising to pay them to Tunoo Beebee. This he has not done, and 
he therefore brin^ this action to recover the amount. 

I'he appellant denies the transaction altogether, and states that the 
]>Iaintitf and his mother owe him rupees 1()6, for which he was about 
to bring his action, and that they have therefore brought tliis false 
charge against him. 

The moonsift*, in his decision, observes that, although the plaintiff 
has been unable to prove his claim in a satisfactory manner by the 
evidence of his witnesses, he is satisfied that it i^ not a false one nor 
supported by false witnesses ; tliat the witnesses examined are men 
of great respectability? several of them being pleaders of his court, 
wdio are not likely to depose falsely ; that, though called upon to do 
so, the apiiellant has not produced evidence of the respondent’s debt 
to him; and that the signature of the appellant to the receipt 
exactly corresponds with that to the jowab filed in the case. He 
therefore, under these circumstances, decreed the amount claimed. 

The appellant petitioned that the case might <be taken up without 
reference to its number on the file, as the respondent had taken out 
a process of arrest against him, and his prayer was complied with. 
Ten witnesses were examined in the moonsiff’s court,'of whom six 
state that the appellant admitted a claim made against him by the 
respondent for rupees 28 ; but tliat he pleaded that he had deposited 
the amount in the court where the complaint against him had been 
made. They also state that they saw tiie receipt Their evidence 
may be quite true, but it does not prove the (daim against the appel- 
lant; they only say that a sum of money was demanded, but they 
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do not specifically state tliat it was money lent to redeem the mort- 
gage. I alto^tjier discredit the respondent’s story for he has assigned 
no reason vimy he lent the money to redeem the mortgage, nor why 
Ahmudoolah should have taken it. It is not even pleaded that the 
appellant or respondent are either of them connected with the mort- 
gager or mortgagee, and I can therefore discover no cause for their 
interference. The two witnesses to the receipt for the money were 
not included in the list of witnesses subpeenaed on behalf of the res- 
pondent, and he has assigned no reason for the omission. The pay- 
ment of the money to the appellant, and the execution of the receipt 
by him, are consequently not proved, and I accordingly reverse the 
moonsiffs decision, and dismiss the claim with costs. 

The 12tii March 1849. 

No. 203 of 1848. 

Appeal from the ilecmon of Mouhee Gudah Ilossein Cazer, 
dated the Slst March 1848. 

Mobaruk Ally, (Plaintiff*,) Appellant, 
versus 

x\kbcr Ally and others, (Defendants,) Respondents. 

The appellant states that, on the 1st Kartick 1 199, he and Feiz 
Ally purchased 2 knuits, 15 ^indahs of land from Dowlut lh»ebci', 
which was in the possession of Akber Ally; that he has given up 
2 krauts 12 gundahs of it, but keeps possession of the remainder, 
and he therefore brings this iiction to obtain possession of it 

Akber Ally adnjits tliat the land is in his possession, but pleads a 
pot tail from Feiz Ally. 

Feiz Ally denies that he has given a ]X)ttah to Akber Ally, and 
states that he and the appellant divided the land between them, and 
that the disputed land fell to the share of the appellant 

The moonsiff*, in his decision, says that the limd is proved to 
belong to the appellant, but in the occupation of the respondent Akber 
Ally, and he therefore decided that Akber Ally should pay rent 
for it The apjicllant urges that he wants the land, and not the i*ent, 
and the apjxjal therefore was admitted in November last for the pur- 
poses of ascertaining whether Akber Ally had any right to retain 
|)ossession. He filed a kubooleeut alleged to be signed by Fedz Ally 
and some receipts for rent, but they are all of a subsequent date to 
the sale of the land to the appellant. As he has been served with 
notice to quit, and his kubooleeut, if genuine, is not in peri)etuity, bo 
has no right to retain possession of the land contrary to the wislies of 
the purchaser; and 1 therefore amend the moonsiff"s decision, and 
decree possession of the land to the appellant. 
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The 13th Makch 1849. 

No. 51 of 1849. 

Appeal from the decision of Moulvee Gudah Hosseiny Moonsiff of 
first Town Dimsiony dated the \2th January 1849. 

Meimoonah Beebee, Appellant, 
versus 

Kumer Ally and others, Respondents. 

This was an action to close a footpath. The respondent states 
that the appellant has recently made a foo^ath across his premises, 
and, on his stopping it up, brought a suit against him under Act IV. 
of 1840, in the magistrate’s court, and obtained a decree, and he there- 
fore brings this action to reverse the decision and stop the road. 

The appellant admits that the grounds, through which the path 
passes, belongs to tlie respondent, but pleads a prescriptive right of 
way which she and her ancestors have long enjoyed. 

The moonsiff, after hearing the evidence of both parties, decided 
that the road should be stopped up as the appellant did not appear 
to have used it for a longer period than five years. In appeal the 
appellant again urges her right of way ; and that she has proved the 
exercise of the right uninterruptedly for a period of twenty years 
and upwards. 

The witnesses, examined on the part of the appellant, declare the 
road has been used for more than twenty years, and that it is neces- 
sary to the appellant to enable her servants to proceed to some land 
in her possession. The respondent’s witnesses, and the report of 
the ameen, deputed to hold a local investigation, shew that tlie 
road has been open about five years, and that no road existed till 
the appellant took a lease of some lands to whi^h the road leads. 
Under these circumstances, I cannot credit the appellant’s witnesses, 
for until she took the lands the road was unnecessary to her. I 
therefore confirm the moonsiff ’s decision, and dismiss the appeal. 

The 15th March 1849. 

No. 52 of 1849. 

Appeal from the decision of Moulvee Abool Hosseiny Moons^ of 
Hathazarecy dated the 2%th December 1848. 

Tussesseeram, Appellant, 
versus 

Ramdass, Respondent 

The respondent states that, in the month of Bhadoor 1204, he lent 
the appellant, who is his cousin, 10 rupees in the presence of wit- 
nesses, but as he has never repaid him, he brings tlus action for the 
principal and interest 
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The appellant denies the transaction, and pleads that he has 
quarrelled with the respondent 

The respondent produced four witnesses, who proved the transac- 
tion, but the appellant took no steps to prove his quarrel, and the 
moonsiflf’ therefore decreed the principal, but no interest. 

The appellant urges that he had not proper time allowed him to 
produce his evidence, but an examination of the record shews that 
proof was called for from him on the 29th June, and on the 23rd 
October he was directed to take measures to cause the attendance 
of his witnesses, which he altogether omitted to do, and I therefore 
confirm the moonsiff’s decision, and dismiss the appeal. 

The 15th March 1849. 

No. 56 of 1849. 

Appeal from the decision of Moulvee Syed Khyroollah Shah Buduhr 
shanepy Moonsiff of Bhutteeary^ dated the 21th March 1848, 

The Collector of Chittagong, Appellant, 
versus 

Mahomed Tuckee, Maliomed ArifF, and others, Respondents. 

Mahomed Tuckee and others stated that Ik. Ig, 3c. Ik. of land 
belonged to their turruff Neihir Mahomed, and was in the cultivation 
of Mahomed Aritf and others, who used to pay them rent for it, but 
that, having in collusion with the measuring ameen got it measured 
in their own names, they withhold their rent 

Mahomed Ariff and others deny that they have ever paid rent to 
the plaintiffs, and state that part of the land is rent-free, and part 
belonging to their turruff of Dowlut Kala. 

The collector of, Chittagong pleads that the land is waste and 
belongs to Government as part of a noabad talook, and that, when 
tlie plaintiffs’ turruff w as measured, they executed a document declar- 
ing they had in their possession all the land they were entitled to. 

After the completion of the pleadings, Mahomed Tuckee and 
others, the plaintitts, and Mahomed Ariff and others, the defendants, 
filed a soolahnamah, by which it was arranged that the land should 
be divided among them, and the costs of suit be paid by each party 
respectively, and the moonsiff passed a decree accordingly • 

After the period of appeal had elapsed, the collector applied for 
j)ermission to appeal, agreeably to the provisions of Clause 1, Section 
4, Regulation XXIII. of 1814, assigning as liis reason for not 
appealing within the prescribed period, that the copy of the decree had 
been given to his vakeel, who had neglected to send it to him. This 
application was rejected by me on tfie 14th July 1848, as I consi- 
dered the reason assijnied insufficient, for the Section pleaded by him 
declares that the period of appeal shall be calculated from the date 
on which the copy of the decision shall be presented to the party 



50 


ZILLAH CHITTAGONG. 


or Ill's vakeel, and the remedy for such neglect was, I considered, a 
suit for damages agreeably to the provisions of Clause 1, Section 12, 
Regulation iQtVIL of 1814. On appeal to the Court of Suddcr 
Dewanny Adawlut, my decision was reversed, as the Court consi- 
dered the order, however proper in general, as improper in this 
particular instance, as the decree would prove injurious to the legal 
rights of the Government, and permission was accordingly granted 
to the collector to file his appeal. 

The collector urges that the land belongs to his noabad talook, 
and that the plaintiffs have no legal claim to it, and that they have 
executed to mm a document, after the completion of the measure- 
ment of their estate, certifying that they have in their possession all 
the land they are entitled to; that the decree passed is injurious 
to Government, and ought to be set aside, as the Government was 
no party to the compromise. 

The compromise upon wliich the moonsiff ’s decree is based, is un- 
doubtedly injurious to Government, and as the Government was no 
party to it, it must be set aside. I accordingly reverse the moonsiff ’s 
decision, and set aside the soolehnamah, and return the case to the 
moonsiff that he may take evidence from the contending pai*ties, 
and decide it on its merits. The applicant is entitled to the value of 
his stamp. 

The 15tii March 1849. 

Appeal from the decision of Cazee Farahutoollahy Moonsiff of Bhof 
poor^ dated the 4dh January 1849. 

No. 58 of 1849. 

Ramhoree Deenomonee, (Defendant,) Appellant, 
versus . 

Sri Ram, (Plaintiff,) Respondent. 

No. 60 of 1849. 

Sri Ram, Appellant, 
versus • 

Ramhoree Deenomonee, Respondent. 

Tqe plaintiff Sri Ram stated that Sham Pod;ir, the father of tin* 
defendant and two otlier brothers and liimselt^ died, leaving land 
and personal property, to which they are all entitled to share equally, 
but that the defendants have kept possession of more than their 
share, and he therefore brings this action to compel them to give 
up to him and his brother, Doorgjwlass, who is a minor living under 
his protection, the amount of property they are legally entitled to. 

The moonsiff, in his decree, refused to pass any order relative to 
the land, as Doorgadass is a minor, but decreed to the plaintiff* tlie 
share of j)ersonal property to whicli he and his br(.)ther ere entitled, 
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aiid from this decision l)Oth pm^tics have api^aled. As this is a suit 
concerning the right of inheritance to landed property, the moonsiff 
ouglit agreeably to Clause 4, Section 6, Regulation V. of 1831, to 
liave published a written notification, requiring all persons who may 
have any claim to come forward and prefer it within a limited period, 
but this he has omitted to do. His order decreeing one part of the 
claim, and refiising to recognise the other, because one of the heirs 
is a minor, is inconsistent, and 1 therefore reverse his decision, and 
direct him to issue the proclamation alluded to above, in the maimer 
prescribed by the Regulation, and, after taking evidence to any 
claims j)referred, and a bywastah from the pundit of the court, to 
adjudge in liis decree the proi)ortions to whicli all the claimants may 
be respectively entitled. The appellants are entitled to the value of 
their stamps. 


The 19th March 1849. 

No. 63 of 1849. 

Appeal from, the deevsion of Baboo Sathcowree Dehy Moortsiff'of 
Bhutteeary, dated tlee 6th January 1849. 

Shumsheer Ally and Yoosoof Ally, Appellants, 
versus 

Futee Ally and others. Respondents. 

The appellants and Hyder Ally and Mahomed Kassim stated that 
12 k. 1 g. of land situated in the mouzahs of Selimpoor and Fooltulee, 
and Jielonging to talook Neeaz Mahomed, were purchased by their 
ancestors, and that they obtained jwssession of 5-3, situated in Fool- 
tulee, but have been unable to obtain possession of 6-18, situated in Se- 
limpoor, and that Ghamaroo and others have entered it as the itmam of 
Futee Ally, and belonging to talook Xalkhanoo, that on the 9th 
Bhadro 1209, Chamaroo agreed to give them up the land, provided 
they waived their claim to mesne profits, and that to tliis they con- 
sented, but that 3 kanees of land measured in dags 5659, 5660, 5663, 
are in the i)ossession of Futee Ally and others, and that they refuse 
to give them possession, and they therefore bring diis action to compel 
them to do so. 

Chamaroo filed reply, bearing out the plaintiffs’ statement, but 
Futee Ally objects that the plaintiffs have not stated when and how 
their ancestors obtained the land, which they maintain to be in talook 
Lalkhanoo, and to have been for many years in their possession, and 
that the land having been already suea for by them, their claim is 
barred by previous decisions of the court 

The moonsiff in his decision states thiat it is established beyond all 
doubt, by previous decisions, that the land belongs to talook Lsdkhanoo 
and is part of the itmam of Futee Ally, and thatj^ in the year 1836, 
Shumsheer Ally admitted that he had been out of possession for 
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eighteen years, and he therefore dismissed tlie claim as barred by 
Section 14, Regulation III. of 1793. 

From this decision, Slmmsheer Ally and Yoosoof Ally alone 
appeal, and plead that their suit has been instituted within the period 
of twelve years. As I was unable to discover from the plaint the exact 
period from wliich the institution of the suit was calculated, I asked 
the pleader, and he replied that the time should be calculated from 
the year 1200, the date of the collector’s measurement, as that is the 
date at which the appellant first discovered the exact position of the 
land. There is no evidence whatever to shew that the land sued 
for has ever been in the possession of the appellants or their ances- 
tors, and it is proved by a decision of Moulvee Budeeoodeen, sudder 
ameen, dated the 14th January 1836, in which Chamaroo was plain- 
tiff and Mussoor Ally and Slmmsheer Ally, defendants, that at that 
date Shumsheer Ally pleaded he had been out of possession for 
eighteen years. This suit therefore is barred, and the plea that the 
twelve years should be calculated from the date of the collector’s 
measurement, or 1,200, is inadmissible. I therefore confirm the 
moonsiff’s decision, and dismiss the appeal. 

The 19tii March 1849. 

No. 64 of 1849. 

Appeal from the decision of Mr. Finney^ Moonsiff of second Town 
Division^ dated the \Zth January 1849. 

Gokul Deo, Appellant, 
versus 

Durumnarain Doss, Respondent 

The respondent states that, on the 12th Poos 1251, he lent the 
appellant and his brother, Gopal Deo, rupees 14, and took a bond 
from them, and he brings this action to recover the amount 

Gokul Deo denied all knowledge of the transaction, and pleaded 
that his brother was a minor, and thaf on the alleged date of the 
transaction they were at Dulghat, and received a pottah for 5 gun- 
dahs of land from their zemindar, and that it was therefore impos- 
.sible that they could have been in the town of CMttagong, and that, 
moreover, the respondent bore ill-will towards him, because he had 
refused to give false evidence in his favor in some suit in which he 
was interested. 

Gopal Deo did npt appear, and the moonsiff therefore issued the 
usual notice at his usual place of residence, and called upon both 
parties to prove their pleas, an,d» after hearing the evidence, decreed 
the amount claimed. 

The appellant urges that the witnesses have not proved the bond, 
and that his defence is proved, and that as he can write it was 
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iniprobable tliat he should have allowed my one else to affix his 
signature to the bond, if it had been really executed. 

Three witnesses were examined on behalf of the respondent, one 
of whom swore to the execution of the bond, but stated that the 
money lent was rupees 1,9. The two others also .prove the bond, 
•and depose to the sum of rupees 14, as the amount lent to the 
appellant and his brother. Four witnesses were examined on behaliP 
of the appellant, of whom two deny that they know any thing about 
him. The other two state that he was in the service of the res- 
pondent during the month in which the bond was written. Thejjr 
testimony therefore supports the respondent’s case rather than the 
appellant’s defence. And had he really received a pottah from his 
zemindar in Dulghat on the date of the bond, he would without 
doubt have filed it in the moonsiffs court, yet he has omitted to do 
so. I therefore confirm the moonsiff*’s decision, and dismiss the appeal. 

The 19th March 1849. 

No. 66 of 1849. 

Appeal from the decision of Baboo Sathcowree Deby Moansiff of 

Bhutteeary. 

Ramchurn Ghose, Appellant, 
versus 

Kaledass Ghose, Respondent. 

The respondent stated that the appellant borrowed from him 
rupees 13, in the month of Jeit 1200, and that in the month of Jeit 
1204, they settled accounts and the appellant wrote a kistbpndee 
for rupees 19-12, of which he has paid nothing. 

The appellant donied the transaction and pleaded enmity, but he 
produced no witnesses to prove it. 

The moonsiff decreed the case, as the execution of the kistbundee 
was proved, and he observed that the handwriting of the appellant 
upon his jowab exactly corresponded with that of the deed. 

The appellant urges that* the moonsiff omitt^ to examine two 
witnesses, whose names are on the kistbundee, and omitted to take 
evidence from him to the existence of enmity with the appellant, and 
he further pleads that if proved the transaction is contrary to law. 

The execution of the kistbundee i% proved by the evidence of 
two witnesses, and if the appellant wished the other witnesses to be 
examined he should have petitioned the moonsift* to«summon them 
on his behalf. The moonsiff called upon the appellant to prove his 
defence, but he omitted to do so. The execution of the kistbundee 
is perfectly legal, and the appellant has omitted to state what law he 
considers it repugnant to. I confirm the moonsiff’s decision, and 
dismiss the appeal. 
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Thb 20th March 1849. 

No. 68. 

Appeal from the decision of Mr. Finney^ Moonsiff of second Town 
Division, dated the ITth January 1849. 

Baker Ally and Mohsun Ally, Appellants, 
versus 

Hussnn Allj^, Respondent. 

The respondent stated that, on the 3rd Aughun 1208, he piirclias- 
ed the talookdaree rights of 9 krants 10 gundahs, but that the 
appellants have obtained possession of 2 krants 5 gundahs, which 
they will not give up, and he therefore brings this action to recover 
tliein together with mesne profits. 

The appellants plead that the land was mortgaged to them by 
the respondent on the 11th Jeit 1203, for the repayment of rupees 
28, borrowed from them, and has not been redeemed. 

The moonsiff called upon the appellants to prove their defence, but 
they omitted to do so ; and as the plaintift* proved his claim, he gave 
a decree in his favor. 

The appellants urge that all the documents necessary to their 
defence were in the possession of Baker Ally, who was in j)rison, and 
tliat they could not therefore be filed. 

The case, I observe, was instituted on the 3rd of May 1848, and in 
July, November and December, the appellants were called upon to 
prove their pleas. On the 17 th January, previous to the trial of the 
suit, the appellant’s pleader was asked why he omitted to file his 
documents, and stated that he had repeatedly spoken to his clients, 
but that they took no steps to produce them. Ilad the plea of im- 
prisonment been a valid one, he would undoubtedly have made it 
before the moonsiff, wdiich he did not do, and were it true, it would be 
unavailing, as the appellant might have moved the court to postpone 
his trial or have transmitted his documents to his pleader. I there- 
fore confirm the moonsiirs decision, and dismiss the appeal. 

The 24tii March 1849. 

No. 70 of 1849. 

Appeal from the decision of Baboo Sathcowree Dei, Moonsiff of Bhut- 
teeary, date^the lOifA January 1849. 

Maliomed Ally, Appellant, 

. versus 

Rammonee and others. Respondents. 

This was an action brought by the appellant to enhance the rent 
of 6 gundahs of land, in the cultivation of the respondents, and to 
obtain arrears of rent for the year 1209. 
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The respondents pleaded that the land is only 5 g. 1 c., which, 
together with another field of 6 g, 1 c., they hold at the fixed 
rent of rupees 1-8, agreeably to a pottah of Mahomed Rowshun, 
written by the plaintift* on the 28th of Assin 1180. 

The moonsifi*, upon the 18th August, called upon both parties to 
file their exhibits, and on the 13th September deputed an ameen to 
measure the land, who reported tliat 4 g. 2 c. 1 k. 7 t, is 
in the cultivation of the respondents, and that the lands let 
in the neighbourhood for rupees 3 per kanee, or where salaamee 
is given for 2-8. 

The moonsiff states that the respondents can give no proof of their 
right to hold the land at a fixed rent, or to their having paid any 
salaamee ; but he nevertheless, in consideration of their long occupa- 
tion, considered them entitled to a settlement at rupees 2-8 per 
kanee, and gave a decree accordingly. He refused to decree rent for 
tlie year 1209. 

The appellant urges that, according to the ameen’s report and the 
moonsift*’s own proceeding, he is clearly entitled to rupees 3 per 
kanee, and also to rent for the year 1209. 

The moonsiff*’s investigation is very incomplete. He has taken no 
evidence to the issue of the proclamation which, agreeably to the 
provisions of Regulation V. of 1812, is necessary as a preliminary 
step to a suit for enhancement of rent. He has stated no reason 
wliy lie refuses to give a decree for rent for the year 1209, but con- 
tents himself with asserting that the appellant is not entitled to 
receive it He lias decreed a settlement for 5 g. 1 c. of land, 
wlien the ameen’s measurement shews that there is only 5 g. 2 c. 
1 k. 7 t, and he has taken no evidence in his own court from either 
of the parties, nor called upon them, as he ought to have done, a 
second time, to produce it I therefore reverse his decision, and 
return the case that, with reference to the above remarks, he may, after 
giving the parties time to produce their evidence, decide the case 
upon Its merits. The appellant is entitled to the value of his stamp. 

The 24tii Mauch 1849. 

No. 71 of 1849. 

Appeal frimi the decision of Mr, Finney^ Moonsiff of second Town 
Division j dated the \2th January 1849. 

Abdoollah, Appellant, 
vei'sus 

Futee Ally Nazir, Respondent 

The respondent states that, on the 22nd Jeitd254, corresponding 
with the 4th June 1847, he adviuiced the respondent rupees 60, for 
950 arees of rice, and took from hini a bond for the amount; and as 
he has not paid, he brings tliis action to recover it 
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The appellant denies the transaction, and states that it has been 
falsely brought against him, because he has, as the agent of Musst 
Soormah Beebee, the sister-in-law of the respondent, brought an 
action against him. 

The execution of the bond and the payment of the money were 
proved, but the existence of enmity the moonsiff considered not 
proved, and he therefore decreed the amount claimed. 

The appellant urges, as before, a quarrel with the respondent, and 
moreover states that he is a Syed, and yet lie is described as a Sheik 
in the bond, and that he lives in Meteemundee, whereas his residence 
is in the bond declared to be Patumtoolee; that he, moreover, 
obtains his livelihood as a mooktear, and it is therefore improbable 
that he should have engaged to deliver rice, as if he were a trader. 

The bond is dated 22na Jeit 1254, or the 4th June 1847, and it 
appears that in the month of May the appellant Avrote a petition 
against the respondent on behalf of his sister-in-law ; but this is 
insufficient to prove such enmity as to preclude the probability of 
any transaction taking place between the parties. The respondent 
may have lent him the money, with the view of detaching him from 
his sister-in-law’s cause, or at least with the view of obtaining power 
over him, or he may not have known that he drew up the petition. 
He did not in the moonsifTs court object to the title of Sheik ; and 
Patumtoolee and Meteemundee are proved to be so close together 
that they are scarcely distinguishable. The objection that he is no 
trader, and therefore not likely to have given rice, is an ingenious 
one, but will not avail him, as it is usum for Mussulmans to draw 
out their bonds for rice, with the view of eluding their own laws 
which forbid tliem to take interest. The execution of the bond is 
fully established ; and I therefore confirm the moonsiff’s decision, and 
dismiss the appeal. The appellant has rendered himself liable to 
fine for declaring, in his petition, that the respondent is a notorious 
liar and his witnesses street beggars, and I accordingly fine him 
rupees 10. The respondent, who has not been summoned, must pay 
his own costs in appeal. 


The 24th March 1849. 

No. 188 of 1848. 

Appeal from the decision of Baboo Nubkishore Sein^ Acting Moonsiff 
of second Town Dimsi.on^ dated the ^12nd March 1848. 

The Collector of Chittagong, Appellant, 
versns 

AboorHossein and others. Respondents. 

The respondents state that 2 L 7 g. 3 c. situated in turruff Shah 
Suger, belonged to their ancestors, and were held rent-free; that 
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the turrufF was sold, and purchased by Government j and that the 
Government, without giving him notice, made a settlement with 
Neeamut Ally for his lands ; and he therefore brings this action to 
reverse the settlement and to compel the Government to settle with 
him. 

Neeamut pleaded that a proclamation was issued by the deputy col- 
lector inviting parties to come forward and settle for the land in ques- 
tion, and that he accordingly applied for and obtained a lease of it 

The collector stated that the suit called for no particular notice 
on his part, as it was immaterial to him to whom the right of settle- 
ment belonged. 

The moonsiff, in his decision, observes tliat there is no satisfactory 
proof of the issue of the proclamation, and he therefore reversed the 
settlement made with Neeamut Ally, and declared the respondents, 
Abool Hossein and others, entitled to it, and he made the collector 
answerable for the costs of suit, as the omission to issue the procla- 
mation on his part was the cause of the present action. 

From this decision the collector appeals, pleading that, agreeably 
to Section 23, Regulation VII. of 1822, he ought not to have been 
made a party to the suit, and that it is therefore very hard that he 
should be obliged to pay the costs of suit, which amount to rupees 
4-12-9. This appeal was admitted in September last, and notice 
was served on the respondent, who filed an answer, but afterwards 
defaulted, and, though served with the usual notice, has not again 
attended court 

The proceedings held by the deputy collector in this case were 
conducted agreeably to Regulation VII. of 1822; and although his 
omission to issue tlie proclamation alluded to above, was the cause 
of the action^ ht; cannot be held responsible for the cost Clause 2, 
Section 23, Regulation VII. of 1822, provides that the regular suits 
which may be instituted to contest the proceedings of the col- 
lector under this regulation, shall be of the nature of an appeal to 
court in its regular jurisdiction from a summary award, and it shall 
not therefore be necessary for the collector or other officer of Govern- 
ment to be a party to the action. The deputy collector therefore, in 
his capacity of judge, ^s not amenable. I accordingly amend the 
moonsiff’s decision, and declare that the costs of suit and of appeal 
shall be defrayed Ijy the respondent 

The 26th March 1849. 

No. 72 of 1849. 

Af peal from the dedssion of Moulvee Gudah Hossein^ Moonsiff of 
first Tmon Division^ dated the 30tA December 1848. 

Kurreem Buksh and others. Appellants, 
versus 

Lalchand Chowdhree, Respondent 

The appellants state that in the year 1198, their father’s pro- 
perty, consisting of 7 kanees of land, was brought to sale for arrears 
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of rent, and was purcliased by Chand Meeali, with his money, but 
tliat he not only kept possession of the Jand, but sold it to Lalchand 
OJiowdhree, tlie son of Foolchand Chowdhree ; that in the year 1199, 
loolchand forcibly dispossessed them of the land in question, and 
also of 1 k. 10 g., adjoining it, but that to prevent its being sold, they 
paid the rent for it in 1199 and 1200, and brought an action to set 
aside his sale ; that they obtained a decree to the effect, and obtained 
possession of the land in 1202, and they therefore bring this action to 
obtain rent for the years 1199, 1200, 1201, at the rate of rupees 3 
per kanee, which they allege the respondent agreed to give them if 
they obtained a decree. 

The respondent denied that he ever ousted the appellants out of 
the land or ever retained it in his possession. And the moonsift*, consi- 
dering the case not proved, and the statement of the appellants, that 
the respondent agreed to pay them rupees 3 per kanee, very impro- 
bable, dismissed the claim. 

The appellants urge that their claim is proved, as also that they 
paid rent for it during their dispossession. 

Five witnesses have been examined, who state that about seven 
or eight years ago the appellants were ousted from their land by 
Foolchand Chowdhree, and that it remained waste for two or three 
years. A receipt for rent paid into the collector’s treasury for the 
year 1199 by the appellants is also filed. The evidence of the wit- 
nesses is not sufficiently precise : they arc unable to state the year in 
which the alleged dispossession occurred, and whether the land was 
out of cultivation two or three years. The receipt for rent, in the 
absence of satisfactory evidence to tlie contrary, must be considered as 
proof of the possession of the appellants during the year 1199. I 
therefore confinu the moonsiff’s decision, and dismiss the appeal. 

The 26th Makch 1849. 

No. 74 of 1849. 

Appmlfrom decision of Bahoo Poorno Chunder, Mounsiff of 
Howlah, dated the \^tli January 1849. 

Bindrabun Canongoe, Appellant, 
versus 

Goluckchunder Canongoe, Respondent. 

The respondent states that on the 11th Srabun 1208 he lent the 
appellant, who is his cousin, rupees 18, upon a bond, which he has 
failed to redeem. 

The appellant denies the transaction and pleads estrangement 
and enmity to the respondent 

Two witnesses proved the execution of the bond and the payment 
of the money ; and as the appellant, though repeatedly called upon, 
foiled to adduce any evidence'‘to his defence, the moonsiff decreed the 
case against him. 



XlLLAll CHITTAQOSG. 


59 


The appellant urges that onljr two out of six witnesses to the bond 
were examined, and that he is liimself able to write and the signature 
to the bond is not his. 

The bond is proved by tlie evidence of the two witnesses who 
have been examined ; and had they been necessary to him, the appel- 
lant might have summoned the other four on his bclialf. The signa- 
ture to the bond corresponds exactly with that of the appellant to 
his defence ; and I therefore confirm the moonsift'’s decision, and 
dismiss the appeal. 


The 27th March 1849. 

• No. 77 of 1849. 

Appeal from the decision of Moulvee Gudah Hussein, Moonsiff of 
first Town Division, dated the 20th January 1849. 

Mahomed Makeem, darogah. Appellant, 
versus 

Mahomed Hosein, Respondent. 

This was a suit brought by the respondent to set aside a decree 
of the deputy collector, dated the 31st September 1847. 

l^he respondent stated that he cultivated 7 k. of land, belonging to 
the appellant at the annual rent of rupees 13, tliat in the year 1208 
he paid to him rupees 6, and received an acknowledgment, but 
that the appellant refused to receive the remaining rupees 7, and 
afterwards sued him for rent for the whole year and obtained a 
decree, and he therefore brings this action to recover the rupees 6 
paid to him as well as the costs incurred by him. 

The appellant denies the acknowledgment, and states that the 
whole rent of 1208* is due to him. 

As the moonsiff* considered the acknowledgment proved, he mo- 
dified the decision of the deputy collector, and decreed to the respon- 
dent rupees 6 princij^al and the costs of suit in his court 

The appellant urges that Jthe acknowledgment is not proved, and 
that the moonsiff ought to have only awarded costs in proportion to 
the decree. 

The acknowledgment is duly proved by the evidence of two wit- 
nesses, and the handwriting agrees with the appellant’s signature upon 
his defence and power of attorney, and two other witnesses also depose 
to having heard him acknowledge its execution. The moensiff de- 
creed to Sie respondent the whole of his claims witli the exception 
of the costs incurred by him in the collector’s court, and he has assign- 
ed no reason for the omission. Had he appealed, he would have 
been entitled to an award for them. I see no reason to interfere 
with the moonsiff’s decision, and accordingly confirm it, and dismiss 
the appeal. 
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The 27th JVIabch 1849.. 

No. 78. 

Appeal from the decision of Mr. Finney^ Moonsiff of second Town 
Division^ dated the I2th January 1849. 

Musst Latooree, Appellant, 
versus^ 

Luckey Beebee, Respondent 

The respondent brought an action against Futee Ally, the husband 
of the appellant, for the value of a bond. He defended the suit, but 
left Chittagong before it was decided. A decree was given against 
him. The present appellant is his wife, but has no authority on the 
part of her husband to prefer an appeal, and without it the appeal 
is inadmissible. I therefore reject it. 


Tice 27t1i March 1849. 

No. 79 of 1849. 

Appeal from the decision of Cazee Furahuttoollah, Moonsiff of Bhof 
poor^ dated the 25th January 1849. 

Prankishen Ramguttee, Appellant, 

%)ersm 

Jeicliunder and others. Respondents. 

The appellants state that, on the 28th Bysack 1197, the respon- 
dents borrowed rupees 50 from Rammanick Sheegdar, the father of 
Ramguttee and Durputtee, and the brother of Prankishen and Ram- 
jee; that Rammanick died in 1198,^ leaving his children minors, 
one of whom, Ramguttee, came of age in 1208j and consequently 
he and Prankishen sue for the value of the bond, stating that the 
interest of Durputtee, the minor, and Ramjee, who is absent, will 
be cared for by them. 

The respondents were duly served with notice, but did not appear. 

The moonsiff, observing that the suit* had been instituted after the 
lapse of twelve years, dismissed the claim. The moonsiff’s decision 
is clearly wrong, for although Prankishen and Ramjec’s claim will 
not be good, that of Ramguttee will be on behalPof himself and his 
minor brother, if he proves his mhiority. I therefore reverse the 
moonsifTs decision, and return the case that he may take evidence 
as to the minority of Ramguttee. If it be established, he should then 
take a bywastah from the pundit of the court as to the amount each 
of Ae heirs is entitled to, and, rejecting those of the brothers whose 
claims are barred by the statute of limitation, decide upon the justice 
of their claim, and pass an order on the merits of the case. The 
appellants are entitled to the value of their stamps. 
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The 27th March 1849. 

No. 80 of 1849. 

Appeal from the decision of Baboo Sathcowree Dehy Moonsiff of 
Zorowargunge^ dated the Sth January 1849. 

Einah Beebee^ (Plaintifi',) Appellant^ 
versus 

Illaee Buksh and others, Respondents. 

This was an action for the value of a bond. The respondents 
denied the transaction, and the moonsiff, remarking in his decision that 
the appellant had only produced one witness, dismissed the claim. 

The appellant urges that her vakeel, Doorgadoss, died, and 
that she was not served with notice of his death, or aware that her 
witnesses were required. 

It appears that the appellant filed her list of witnesses on the 20th 
July 1848, and took out a subpoena, which was duly served. On 
the 3rd of August there is an order desiring her to produce her 
witnesses in three days, but no vakeel appears to have been in 
attendance. The suit was carried on by her vakeel, Mahomed 
Hossein, who was present at the examination of two witnesses, but it 
does not appear that he was aware of the order to the appellant to 

f roduce her witnesses within three dajrs, nor was the order repeated. 

therefore reverse the moonsifPs decision, and return the case that 
he may take the appellant’s evidence and decide the case on its 
merits. The appellant is entitled to the value of her stamp. 

The 29x11 March 1849. 

Appeal from the decision of Moulvee Syed Khyroollah Shah Buduhr 
shaneCy Moonsiff, of Bhutteeary, dated the 20th December 1848. 

No. 23 of 1849. 

Bhyrubchunder Khcr, Appellant, 

versus 

Ilurdjal, Respondent. 

No. 25 of 1849. 

Musst Taranee, relict pf Jogonath Sein, 
versus 
HurdyaJ. 

The respondent stated that his ancestor, Sissooram, had purchased 
some rent-free land, named Mutkhan" alias Mustan Khan, which 
had descended to him, and is situated in mouzah Kayooreah ; that 
tiirruff Kartikram was sold for arrears of revenue and purchased by 
Bhyrubchunder Kher, and that the land has been settled with Jugo- 
nath, and measured as the property of Bhyrubchunder, and he there- 
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lore brought this action to reverse the measui'ement papers, and to 
obtain a lease of the land. 

The collector pleaded that there is no land recorded as Mutkhan 
in the measurement papers of 1126, but that there is a tenure 
recorded as Himut Khan, which was in the possession of Golam 
Hossein, and that it is situated in turruff Kartil^am, which has been 
purchased by Bhjrrubchunder Khfer. 

Bhyrubchunder pleaded that the land is situated jn turruff 
Kartikram, which has been purchased by liim ; and Musst Tarance, 
the wife of Jugonath, that the land has been settled with her hus- 
band, who has since deceased. 

The moonsiff^ in his decision, states that it is proved by the deed 
of sale and kurcha papers filed by the respondent, and the evidence 
of the witnesses, that the land belongs to the rent-free tenure of 
Mutkhan alias Mustan Khan, and has long been in the possession of 
the respondent, and he accordingly reversed the settlement and the 
measurement papers. 

Both Bhyrubchunder and Taranee appeal, and urge that the 
respondent has altogether failed to prove his title, and tliat his claim 
is without foundation. Their appeals were admitted in February 
last for the purpose of trying whether the land belongs to the zimali 
of Mutkhan aUas Mustan Khan, and was purchased by Sissooram, 
the respondent’s ancestor, or whether it belongs to turruff* Kartikram. 

The respondent has altogether failed to prove his title. He has 
filed a deed of sale, dated 5th Bysack 1102, which has clearly been 
recently prepared and soaked in water to give it the appearance of 
age. Had the tenure existed in 1102, it would have been recorded 
in the measurement pa^rs of 1126, which it is not The kurcha 
filed by him is unsigned by any officer, and there is a blot immedi- 
ately preceding the word Mutkhan, rendering it probable that the 
papers referred to Himut Khan ; the syllable ^ He’ being concealed 
by the blot. On being questioned by the moonsiff*, moreover, the 
respondent’s vakeel stated that the land of the zimah Himut Khan 
was the same as that Mutkhan, and the former is satisfactorily 
proved to be in turruff Kartikram. ^therefore reverse the moon- 
siff’s decision, and dismiss the respondent’s claim. All costs of suit 
and appeal to be defrayed by the respondent 

The 29th March 1849. ‘ 

No. 212 of 1848. 

Appeal from the decision of Mr. Finney y Moonsiff of second Town 
Divisiony dated the 6th April 1848. 

Noor Mahomed, Appellant, 
versus 

Shamut Ally, Respondent 

The appellant states that in tiie month of Poos 1208, the res- 
pondent bought at his shop wire and tusseh thread, to the value of 
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rupees 2-4, which he has not paid to him, and he therefore brings 
tliis action to»rccover the value. 

The respondent denies the transaction altogether, but says that the 
appellant one day demanded from him 3^ annas, which he demurred 
to, and he has therefore brought this action against him. 

The moonsifF considered the purchase of the goods proved, and 
also the payment of their value with the exception of annas, 
which the witnesses deposed to the respondent’s having admitted as 
due from him to the appellant, and he therefore decreed that amount, 
together with half the costs of suit. 

The appellant, dissatisfied, appealed; but as there was no sa- 
tisfactory evidence* of the sale of the goods to the resi)ondent, 
tlie appeal was admitted in December last, and the ap 2 )ellant 
was desired to produce any further evidence he might have. Up to 
this time, however, he has produced none, and had the transaction 
really occurred, it would, without doubt, have appeared in his daily 
ledger, which he would have produced in court. I therefore reverse 
the moonsiff ’s decision, and dismiss the appellant’s claim with all costs. 

The 29th March 1849. 

No. 218 of 1848. 

Appml from the decision of Baboo Poonio ^itmder, Moonsiff of 
Howlah^ dated the lUtli April ft 48. 

Magun Dass, Appellant, 
versus 

Morellee Mahajun, Respondent 

The respondent states that he purchased 3 k. 6 g. of land, from 
the appellant, on th*e 14th Maugh 1205, and got his name registered 
in the collector’s office as proprietor on the 7th October 1844, that 
Ramdas Sein had a decree against the appellant and attached 4 g. 
of the land sold by him to the respondent, on the 7 th January 1845, 
jmd he accordingly brings this action to reverse the sale. 

The appellant denied the sale of the land to the respondent, but as 
it was fully proved, and the fact of the respondent’s possession estab- 
lished, the moonsiff*,reversed the sale. 

The appellant urged that the sale of the land to him is not proved, 
and that the land is still in his possession. The appeal was admitted 
in January last, to ascertain when the land was attached in execution 
of the decree, as there was no document in the case to prove the 
point. The respondent has filed the necessary document, by which 
it is proved that the attachment took place on the 6th Bhadro 1206, 
whereas the land was sold to the respondent on the 14th Maugh 1205. 
The sale therefore took place before the attachment and is legal ; and 
I therefore confinn the moonsiffs decision^ and dismiss the appeal. 



64 


ZILLAH CHITTAGONG. 


The 29th March 1849. 

No. 592 of 1849. • 

Appeal from the decision of Mr. Finney y Moonsiff of second Tmvn 
Dibisimy dated the \2th September 1849. 

Lalchand Ghowdhree^ Appellant^ 
versus 

Baker Ally, serang, Respondent. 

The respondent states that the appellant appointed him the serang 
of a sloop belonging to him, in the month of Kartik 1208, and that 
he, in consequence, went on board, taking with him a box containing 
various property, and remained till the 10th BysSkh 1209, when the 
appellant came on board and forcibly turned him out of the vessel, 
and appropriated the contents of the box, and he therefore brings the 
action to obtain their value, which he estimates at rupees 63-14. 

The appellant states that he appointed the respondent to the charge 
of a sloop, as stated by him, and afterwards went to Seetacond, and 
that on his return he heard the respondent had absconded, and he 
consequently ^pointed one Meerza Ally in his place. 

The moonsiff, considering the claim proved, decreed the case, and 
the appeal was admitted in January last, to ascertain whether the 
parties, who were sworn to have been seen carrying away the res- 
pondent’s property, were the servants of the appellant or not. 

The respondent fired a reply in which he admits that he does not 
know the names of the parties who carried aivay the property, and 
there is no evidence in the case to shew who they were or whether 
they were employed by the appellant or by the respondent With- 
out proof to these points the claim made against the appellant cannot 
stand. I therefore reverse the moonsiff’s decision, and dismiss the 
suit with costs. 


The 30th March 1849. 

No. 24 of 1849. 

Appeal from the decision of Moulvee Gudah Hpsseiny Moonsiff of first 
Town DivisioUy dated the 30th December 1848. 

Ashruff Ally, Appellant, 
versus 

Musst Abjan, daughter of Munoo, Respondent 

The respondent states that her father Munoo was possessed of 
15 gundahs of land, and died in 1202, having previous to his death 
executed a hibahnamah, giving her 14 annas of his property, and the 
remaining 2 annas to her mother, Fran Beebee ; that in the month of 
Bhadro 1202, Mahomed Hossein, the father of Ashruff Ally, took 
advantage of their friendless condition and dispossessed them, and as 
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she (respondent) is now of age, she sues to recover her share of her 
father’s property, in virtue w her hibalinamah, together with mesne 
profits. 

Ashruff Ally replies that his father purchased the land from Pran 
Beebee and IVfahomed Rufee, and obtained possession of it, and that 
he never took forcible possession of the lani 

The moonsiff* in his decision says it is proved that Munoo died 
possessed of 15 gundahs of land, and that agreeably to the Mahome- 
tan law, the respondent is entitled to 13 g. 1 c. 3. d. and Pran Beebee 
to 7 c. 1 k. 3 d. of it, and he rejected the pleas of sale set up by tlie 
appellant, as the sellers had no right to dispose of the land. 

The appellant urges that the respondent claims this land in virtue 
of her hibahnamah, and alleges that she was forcibly dispossessed of 
it by his father, and that consequently, the decision of the moonsift’ 
is repugnant to her claim. 

The respondent rests her title entirely upon the hibahnamah, and 
does not claim as heir, and the appeal therefore was admitted in 
February, to ascertain whether the respondent’s title is proved. 

The respondent is unable to produce the hibahnamah, but states 
it was in the possession of her mother, who has lost it; she has pro- 
duced four witnesses to prove its existence, but their evidence is very 
unsatisfactory. They state that at the time of its execution, Munoo 
was very ill and died shortly afterwards, and though they can 
declare that the respondent is entitled to 14 annas of it, they cannot 
state the year or the month in which the deed was executed. The 
respondent has not attempted to prove that the land was in her 
possession, and that she was forcibly dispossessed of it by Mahomed 
Hossein, the father of the appellant. Under these circumstances, 
1 reverse the moonsilTs decision, and dismiss the suit. The costs of 
both courts to be defrayed by the respondent. 

The 30th March 1849. 

No. 26 of 1849. 

Appeal from the dedsiou of Moulvee Gudak Hossein, Moonsiff of first 
Town Division, dated the 2\st December 1848. 

Runnoo Ghazee, Appellant, 
versus 

Sonaram Ghazee, Respondent 

The plaintiff states that he has a pottah for 1 k. 5 g. of land, in- 
cluding a stream of water, for which he pays Mudun Mohun Adekaree 
rupees 2, 8 annas annum; that in the year 1200, the defendant 
took from him 4 cowrees of the stream a^eeing to pay him rupees 2 
a year; that he paid him in 1203, but has not paid since; that he 
consequently attached his property from the year 1208, and now 
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brings this action for rent from the year 1204 to 1209. 

The defendant denies the agreement, and states that on the 10th 
Chyte 1209, he and his brother, Ramdhun, took a pottah from the 
plaintiff, agreeing to pay him jointly for the land 1 rupee per annum. 

The moonsiff, in his decision, states that it is proved that the defend- 
ant and his brother Ramdhun wash clothes at the same ghat, and 
it must be presumed, therefore, that they hold it agreeably to the 
same pottah, and he therefore dismissed the claim. 

The appellant pleads that the defendant and his brother arc sepa- 
rate, and hold separate places for washing, and that this is proved by 
the decision in the case under Regulation V. of 1812, filed in the 
case. 

From the evidence adduced in the case, and the decision under 
Regulation V. of 1812, it is proved that the two brothers are sepa- 
rate, but there is no evidence to shew that the respondent made any 
settlement for the 4 cowrees as set forth in the plaint As he admits 
that he is in the habit of washing clothes at the ghat, within the 
boundaries of the appellant's pottah, it would be unjust to dismiss the 
appellant’s suit, as the respondent might continue to occupy the gliat 
without paying rent. I therefore amend the moonsift*’s decision, and 
decide that the respondent shall within the period of one month make? 
a settlement with the appellant or abandon the ghat The costs oi* 
suit to be defrayed by the parties respectively. 

The 30th March 1849. 

No. 204 of 1848. 

Appeal from tlw decision of Moulvee Abool Hosseiriy Moonsiff of 
Hathazaree^ dated the 31^^ March 1848. 

Hyder Ally, Appellant, 
versiis 

Meer Banoo, Respondent 

The respondent states that Musst Jeebanessa sold to her husband 
15 gundahs of land called zimah Awan Thafeoor Chund, which he 
occupied till liis death; that on his death-bed he verbally bequeath- 
ed the whole to her as her mohuranah, and that she took posses- 
sion, but that in Chyte 1207, the appellant dug some earth out of a 
small piece of land ^joining her house, and threw it on the footpath, 
which he now uses, and she therefore considers herself dispossessed 
out of 3 g. 1 c. of land. 

The appellant denies the sale of the land to the respondent’s hus- 
band, and states that he died leaving several heirs, and that the 
respondent therefore could not succeed to his property in virtue of 
her dower, and that the earth with which he mended the road was 
taken out of an old cow-house, and not from the respondent’s field. 
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The moonsifF himself proceeded to the spot and took evidence to 
the facts, and records his opinion that the respondent has failed to 
prove that she has been dispossessed of any land, but that the appel- 
lant has dug earth from the side of the road, and he therefore only 
decreed that the appellant should pay the costs of suit and both par- 
ties have the use of the road. 

The appellant urges that, as the respondent failed to prove her 
claim, he ought not to be saddled with the costs, and that moreover, 
she has not complained that he took the earth from the side of the 
road, but from the field adjoining her house. 

The respondent has given no proof whatever of her title to the 
land, but produced three witnesses to prove that the appellant had 
dug earth from her field : this they have altogether failed to do, 
and they merely prove that the road is used by both parties. The 
appellant therefore ought not to be compelled to pay the costs of 
suit ; and 1 accordingly reverse the moonsiff’s decision, and dismiss 
the suit The costs both in the inoonsifTs court and in appeal to be 
defrayed by the respondent 


The 31st March 1849. 

No. 81. 

Appeal from the decision of Baboo Sathcowree Deb^ Moonsiff of 
Bhutteeary, dated the \*7th January 1849. 

Mudoo Beebee, Appellant, 
versus 

Manik Beebee, Eespondent 

The respondent states that her husband, Mahomed Wolce, who 
was the son of Mahomed Hussen, gave her 3 kanecs of land in his 
father’s talook, in lieu of dower, and that on the 11th Sawun 1209, 
she let out 1 k. 9 g. of it to her mother-in-law, Mudoo Beebee, and 
his half brother, Kumer Ally, for one year, at the annual rent of rupees 
5-13 ; that it was agreed in fhe kubooleeut that they should give up 
the land after they had* cut the crop, but that they have not paid her 
the stipulated rent, and continue to retain possession of the land, and 
she therefore sues for rent and possession. 

The appellant states that she and her husband were joint proprie- 
tors of the talook of which the respondent claims part as dower, and 
that consequently, on her husband’s death half of the estate belonged 
exclusively to her and part also of her husband’s half, and that con- 
sequently, her son, Mahomed Wolee, could not settle 3 kanees upon 
his wife, as the whole talook is only 5 kanees ; that on her husband’s 
death, she and Kumer Ally succeeded to the whole estate, and that 
owing to the importunity of the respondent they gave her 1 kanee, 
9 gundahs as maintenance, which she let out to Kumer Ally, and that 
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In the moonsifF’s opinion the respondent’s claim was fully estab- 
lished^ and he accordingly gave a decree in her favor, 

111 appeal the same points are urged^ as in the defence^ with the 
addition that the respondent has failed to prove her dfeed of settlement. 
The respondent has failed to produce her deed of settlement, but 
she has established the kubooleeut executed to her by Kumer Ally. 
In that the land is declared to be part of that assigned to her in lieu 
of dower, and it is stipulated that Kumer AJly shsdl give it up at the 
expiration of the year. The appellant has produced no evidence to 
her assertion that she was joint proprietor with her husband, nor any 
to the farkuttee alleged to have been taken ; and as the kubooleut is 
established, the moonsiff ’s decision must stand. I accordingly confirm 
it, and dismiss the appeal. 


The 31st March 1849. 

No. 81 of 1849. 

Appeal from the decision of Cazee Furahutollah^ Moonsiff of Bhojpoor^ 
dated the 25th January 1849. 

Prankishen Ramguttee, Appellant, 
versus , 

Durjoodram and others. Respondents. 

This was an action for rupees 20, the value of 8 maunds of cotton 
advanced upon a bond dated the 27th Bysack 1197. The moonsiff 
dismissed the claim, as he considered it barred by, the statute of limi- 
tations. For the reasons stated by me in No. 79, decided on the 
27th Marcli, in which Prankishen and Ramguttee were appellants, 
and Jeichunder and others, respondents, the case is remanded for re- 
trial. The appellants are entitled to tlie value of the stamp. 
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Present: A. SCONCE^ Esq., Additional Judge. 

The 5th March 1849^ 

No; 611 of 1848; 

Appeal from the decree of Spud Ahmud, Moonsiff of Dceanpi dated 
the Sth August 1848. 

Zynoodeen^ Ram Rutten^ and Rima alias Bhowaiice Cliurn^ 
(Defendants,) Appellants^ 
versus 

Ramnath, (Plaintiff,) Respondent. 

Plaintiff in this case sued to recover the value of a crop of 
kulye, sown by liim, as he alleged, on 8 kanees of land, which he 
declared the defendants had destroyed : and he shewed that he held 
an itmam pottah for the land from the noabad talookdars. Sheikh 
Obedoollah Kliati Baliadoot and Dewan Beebee. Defendants denied 
both the damage complained of, and the peculiar occupancy of the 
plaintiff, shewing that Sheikh Obedoollah Khan and Dewan Beebee 
were only part proprietors of the noabad talook in question, and that 
they held a pottah for the same land from Zinud AUee and Akber 
Allee, who owned one-fourth of the talook. 

The moonsiff has not been carefril to bring out the facts of this 
case in such a shape that a satisfactory decision can be passed. He 
has stated in general language that he hnds the plaintiff^s claim 
proved ; but he declines to try the point of right involved in the 
opposing claims of the different talookdars abovenamed, leaving 
them to take measures to settle their own disputes. Zinud Allee 
and Abker Allee appeared in the case, and asserted that they had 
entered into engagement with Government foi' the very land, which 
plaintiff declared he had rented from Sheikh Obedoollah and Dewan 
Beebee alone. Possibly Zinud Allee and Akber Allee, subsequent to 
the date of settlement, had lost their interest in the land, and as 
regards this suit the question of actual occupancy only had to be 
tried : but as it is deaf that* the land to which the suit relates recent- 
ly formed the subject of a settlement by the revenue authorities, the 
determination of the daM and nature of that settlement was most 
material to the elucidatiim of the facts disputed in this action. 

The suit is therefore remanded for further investigation. 
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The 5tii March 1849. 

No. 613 of 1848. 

Appeal from the decree of Spud Ahmud, Moonsiff of Deeanp, dated 
the Sth August 1848. 

Zynoodeen, Ram Rutten^ and Runa alias Bhowanee Chum^ 
(Defendants,) Appellants, 
versus 

Ramnath, (Plaintiff,) Respondent. 

This case is similar to tlie foregoing, and for the same reasons is 
remanded for further investigation. 

The 12Tn March 1849. 

No. 7 of 1847. 

Appeal from the decree of Monlvee Ashrnff Alice ^ Princijtal Sadder 
Ameeriy dated the Qth August 1847. 

Ramclmiider, (Plaintiff,) Apj>ellant, 
versus 

Romsoonder, Ramkant, and others, (Defendants,) Respondents. 

The plaintiff in this suit, professing to have acquired an interest 
in a permanently settled estate, named turuff Munohur Rae, sued to 
recover some land, which he alleged had been alienated from the 
same, together with wasilat. After hearing, the suit was dismissed by 
the principal sudder ameen. But I find that he has prepared bis 
proceeding in such a form that I have no choice but to remand the 
case for re-trial. On the 8th April 1847, the principal sudder 
ameen nomins^y held a proceeding as required by Clauses 2 and 3, 
Section 10, R^ulation XXVI. of 1814 ; but he has made no attempt 
to express the precise object of the action, the grounds on which it 
is maintained, and the point or points to be established by the 
parties respectively. He merely says that the parties must proceed 
to lodge proofs corresponding with their plaint and answer, and 
then details the various sorts of documentary^ and in some instances 
it would seem of oral, evidence which ^ requires. I need only 
specify one point, the investigation of wllch ha^ been overlooked. 
In consequence of this irregularity. The defendants claim, and 
indeed the plaintiff has admitted, that portion of the land sued 
for, purports to be lakhiraj land, and is recorded as such in the 
measurement records of the Government But the principal sudder 
ameen has omitted to consider whether, as regards the plaintiff, the 
land is or is not open to resumption, what is the ostensible tenure 
under which it is held, and whether sxxg portion has been resumed 
or is liable to be resumed on the part of Government 
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Further, besides giving his reasons for disposing of the case on its 
merits, the principal sudder ameen seems to intimate that he dis- 
misses the suit under the statute of limitations. Often, I am aware, it 
is extremely difficult to separate the grounds of a judicial officer’s 
opinion, on a point of prescription from the grounds of bis opinion 
upon the merits : but whatever opinion the principal sudder ameen 
may entertain of the plaintiflPs claim bein^ barred in this instance, 
he will be careful to have the point fully sifted, and so to express his 
opinion tliat it shall not be misundersto^ 

The 17th Mauch 1849. 

No. 11 of' 1847. 

Appeal from the decree of Moulvee Ashruff Allee^ JPrincipal Sudder 
Ameeriy dated the \2th August 1817. 

Alee Ashkur, (Defendant,) Appellant, 
versus 

Abdoollah and Obedoollah and others, (Plaintiffs,) Respondents. 

This suit was instituted by Abdoollali and Obedoollah, on the 
30th December 1845 (corresponding with the year 1207 Muggy,) 
to establish their interest in 12 kanees and 5 gundahs of land, 
belonging, as they said, to certain talooks and ryotee tenures of four 
different permanently settled estates, which land, they averred, had 
been held by Alee Ashkur from the year 1197 Muggy downward, 
without paying them rent. They further averred that Alee Ash- 
kur originally held the land by a kubooleeut, which, being burnt, they 
could not produce, and that he had paid them rent at the rate of 
rupees 25 per annum, for the years 1193, 1194, 1195, and 1196. 

The principal defendants in this case. Alee Ashkur and Abdool 
Wahid, (son of Alee Mahomed, brother of Alee 4^hkur,) denied 
the granting of the kubooleeut and the payment of rent rehed upon 
by the plaintiff^ and traced their acquisition of the land to an entirely 
different title, and to a much earlier date than that assigned by the 
plaintiff, asserting that 9 kanees and 8 gundahs had been alienated 
in favor of Zeboonissa, (^mother of Alee Ashkur and Alee 
Mahomed,) as far back as 1 145 Muggy, while Alee Ashkur claimed 
k. 2-12-3, on account of # talook hdd by himself for twenty-seven 
years. 

Here obviously one of the first points to be enquired into, is, 
whether the plaintiffs have sought the redress, which they claim 
within the period allowed by law ? But the principal sudder ameen 
has passed his decree solely upon the merits of the case : he expresses 
no opinion whatever upon the point of prescription, and it is cmvious 
he has been led into tliis error from the very imp^ect and irregu- 
lar form in which he drew up the roobukaree prescribed by Clauses 
2 and 3, Section 10, Regulation XXVL of 1814. The principal sud- 
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der ameen decreed wasilat, and ordered that Alee Ashkur and 
Abdool Wahid should either settle for the land or give it up. And 
though only Alee Ashkur has appealed against this decree, inas- 
much as his nephew Abdool Wahid\ shared of the land is professedly 
held under the same title as that by which Alee Ashkur’s corres- 
ponding interest was acquired, the justice of the case requires that, 
on the suit being remanded for re-trial, the whole matter of the 
plaint should be re-opened. 

The suit is accordingly remanded for re-trial. 


The 19th March 1849. 

No. 12 of 1847. 

Appeal from the decree of JSJoulvee Ashruf Allee^ Principal Sudder 
AmeeUy dated the 1st September 1847, 

Shib Dyal Bajpae, (Plaintiff*,) Appellant, 
versm 

Bhooiya Ghazee, Mahomud Amee, Dewana, and Runnoo Beebee, 
(Defendants,) Respondents. 

Having recently had to remand some suits for re-tiiaJ, owing to 
the incomplete form in which the proceedings were put before me 
by the lower court, I much regret that the careless consideration 
which the principal sudder ameen has given to this suit also, should 
leave me no alternative but to adopt the same course. Once before 
was the suit decided by the principal sudder ameen, and by the 
judge’s decision, dated 27th May 1846, it was remitted for fisher 
investigation. On that occasion the judge particularly called the 
principal sudder ameen’s attention to the necessity of examining and 
disposing of tl%main plea urged by the defendant — ^that under the 
law of limitation the suit was wholly barred. Nevertheless, in the 
decree now before me, far from disposing of this point, the principal 
sudder ameen does not pretend even to entertain it. 

Not only upon a preliminary point of law is the principal sudder 
ameen’s decree defective, but upon the merits^ of the case also much 
want of precision is observable. Plaintiff sued to recover and 
assess d. l-9i-15 of land, and he professed to present, in support of 
his claim, the measurement chittsms of the collector, and though the 
principal sudder ameen decreed in favor of the plaintiff 9 kanees, 
6 gundahs, and 1 qowree of the land sued for, he gives no reason 
whatever for disallowing the remainder of the claim. 

The suit is accordin^y remanded. The principal sudder ameen 
will carefully consider how far the plea urged by the defendant, 
Dewana, that the land lias been in his (or his fathers) uninterrupted 
possession for more than twelve years preceding the institution of 
this action, is valid ; and how &r in the face ^ that plea plaintiff 
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can justify his suit And furtlier, should he determine to entertain 
the case upon its merits, he will, in his judgment, assign his reasons 
for rejecting whatever portion of the plaintiff’s claim he may 
reject, as well as for admitting what he may admit 


Tub 19th March 1849. 

No. 13 of 1847. 

Appeal from the decree of Moulvee Ashruff Alice ^ Principal Sadder 
AmeeUy dxited the September 1849. 

Dewan Alee, (Defendant,) Appellant, 
versus 

Shib Dyal Bajpae, (Plaintiff,) Respondent 

I HAVE, upon the appeal preferred by the plaintiff in this suit, 
recorded reasons for having remanded the case for further investiga- 
tion, and no further remarks are here necessary. 


The 28th March 1849. 

No. 14 of 1847. 

Appeal from the decree of Moulvee Ashruff Allee, Principal Sudder 
Ameen, dated the 17^^ September 1847. 

BunQiallee Dey, (Plaintiff,) Appellant,^ 

versus 

Akbur Alee, Buksh Alee, and others, (Defendants,) Respondents. 

The plaintiff in this case, professing to have acquired, as an 
itmam from a noabad talookdar, certain land belonging to a noabad 
talook Meer Saadutoollah, as well as some chur land, aggregating in 
all droons 12-6-5, at an annual rent of rupees 91-9-7, sued to quash 
a settiement which, to his detriment, Akbur Alee and Buksh Alee 
had made with Government for d. 1-8-12, which, he alleged, 
belonged to his itmam, and for which, in fact, their father, Karkoon, 
entered with him into engagements. ^ Akbur Alee and Buksh Alee, 
on the other hand, resisted this claim by declaring, that the land 
belonged to their old hereditary talook Latooa Puran. 

The principal sudder ameen considered plaintiff’s claim to be 
untenable, and dismissed the suit ; and though appellant, in one of the 
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most pertinent petitions of appeal which I have yet read, has argued 
well against the grounds of ^e principal sudder ameen’s decision^ I 
consider from all tlie circumstances of the case that I must maintain 
the order of the lower court The land was noabad^ and of noabad 
land Government notoriously is the zemindar, and it appears that 
Government has transferred this particular portion of its zemindaree 
to the proprietor of a turuf from whom plaintiff professed to have 
derived his itmam. Under these circumstances the principal sudder 
ameen held that the plaintiff’s interest was quashed ; and above all 
he considered it absurd that plaintiff* should profess to hold an itmam 
of so much greater extent than what (d. 2-5-17-3) was shewn by 
recent settlement to constitute the talook Meer Saadutoollah. Now 
appellant maintains, and he justly maintains, that whatever interests 
he possessed in the land were not annihilated by its transfer from 
one proprietor to another, and that at any rate his ryuts, who derived 
their title of occupancy from himself, could not possess an interest 
in the land superior to his own. He further shews that the princi- 
pal sudder ameen erred in supposing his itmams restricted to the 
lands of talook Saadutoollali, inasmuch as he in his plaint professed 
to have acquired the settlement of new chur land as well as of the 
land of this older talook. Nevertheless, for the reasons following, 1 
think that appellant has failed to make good his case : — ^first, he has 
not filed his so-called settlement for d. 12-6-5 in 1196 M. S. ; nor 
has ho filed any settlement, or equivalent for settlement, of an earlier 
date, to which he assigns his first occupancy of the land in ques- 
tion ; second, he has not given any proof from which his uninter- 
rupted occupancy, or even occasional possession, of the itmam so 
defined by him may be inferred; and, third, he has given no proof 
that the lands sued for, fall within bis assumed settlement Appel- 
lent has filed a kubooleeut granted to him by Karkoon in 1 192 M. S., 
for 5 gundahd hassilah land; and at the same fime Karkoon stipu- 
lated he should pay rent for certain waste land (to the extent of 
d. 1-4,) on its becoming cultivated, but at the same time excepted the 
land belonging to his own old talook, or the. chur land accruing 
thereto. Now, even if we admit thq validity of this kubooleeut, 
though evidence to attest it has not been adiduced, it is evident on 
the face of it that, at the time it was granted, Bunmalee and Kar- 
koon had not agreed upon the boundaries of the lands to which they 
respectively had pretensions ; and moreover I add, that appellant has 
not shewn that it embraced ihe lands which form the subject of this 
action. Two witnesses indeed say that one day in 1197 they saw 
Karkoon pay one rupee to Bunmmee for the rent tff the years 1195 
and 1196, and that on the same occasion he admitted havmg paid the 
same for 1192 and 1193; but my objection remains as brfore, that 
appellant has failed to prove not only thait Karkoon acquired the 
lands now sued fer/rom himself, but that these lands fall within a 
settlement made by the noabad talookdar himself. 
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The 29th March 1849. 

No. 31 of 1848. 

Appeal from the decree of Mahomed Ahbur^ Moonsiff of Rawoqjany 
dated the 31«^ December 1847. 

Noorozeeman^ (Defei^dant,) Appellant, 

versfie • 

Waizooddeen, (Plaintiff,) Respondent 

In this case the plaintiff sued to recover 4 gundahs of lakhiraj 
land, which he had bought from Saunla Beebee in Assar 1206 M. S., 
and of which the defendant (appellant) Noorozeeman and others had 
dispossessed him. Saunla Beebee, it was his object to shew, bought 
the land from her brother Shamut Allee in Bysalth 1 202. On the other 
hand the defendant Noorozeeman, this appellant, declared that Shamut 
Allee and Aynoodeen were brothers, that they jointly inherited the 
land from their father, that Shamut Allee died in 1203, Anyoodeen 
in Bysakh 1206, and that their mother, Shuhur Banoo, having 
acquired the land as heir to Aynoodeen, sold it to himin Jeit 1206. 

The moonsiff found plaintiff’s case to be proved and so de- 
creed. Noorozeeman had not attempted to prove his purchase at 
all, and even in his appeal he says such proof was quite immaterial. 
Agreeing then with the moonsift* that the plaintiff (respondent) has 
proved both the sale of the land to Saunla Beebee in 1202, and his 
own purchase from that person in 1206, 1 see no reason to interfere 
with the decision which has been passed in this case. 

I will only add that though it is stated by appellant that Shuhur 
Banoo has entered into a settlement with Government for the land 
on the 19th February 1847, this cannot be permitted to interfere 
with the execution of this decree, inasmuch, as the settlement occur- 
red two and a half years subsequent to the institution of this suit ; 
and Shuhur Banoo herself, in an answer filed, declared that she sold 
the land to Noorozeeman in 1206 M. S., that is, 1844 A. D. The aj)- 
pellant took notice in appeal of the value of the land being calculated 
as if it were rent-free instead of as resumed and assessame : but the 
quantity of the land is too small to make any difference in the 
institution stamp. • 

The appeal is accordingly dismissed, all costs will be charged to 
appellant. 

The 29tb 'Mabch 1849. 

No. 615 of 1848. 

Appeal from dkeree ef the Mootu^-of Sa^umeeahf Moulvee Mahomed 
Afzvl, dated the I8th Avgust 1848. 

Lotack Mug, (Dofendaut,) Appellant, 
verm* 

Ramlochun and other., (Plalntifiii,) Rettpotadenls. 

In this case Ramlochun to recover nipee.' 15, which he 
represented that Lotuck Mug, with the assistance of the zemindar of 
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Mascal, had forcibly taken from him. On the other hand Lotuck 
alleged that he only received through the co-operation of the zemin- 
dar what a tehsildar had obliged him to pay plaintiff : and besides 
he asserted that plaintiff' was answerable for a debt of rupees 10, 
(less 4 rupees paid) originally contracted by his father and uncle. 

The modksiff, in decreeing the case in favor of the plaintiff, was, I 
tliink, justified by the evidence adduced. And as the only other 
ground of appeal brought forward by' Lotuck is, that the moonsiff' did 
not hear all the witnesses whom he wished to have examined, I find the 
appeal untenable, inasmuch as appellant neglected to take the steps 
prescribed by the moonsiff for procuring the attendance of the wit- 
nesses alluded to. 

The appeal is therefore dismissed. 


The 31st March 1849. 

No. 17 of 1847. 

Appeal front the decfee passed bp Moulvee Ashruff Allee^ on the 18M 

November 1847. 

Mimsoor Allee, (Defendant,) Appellant, 
versus 

Sona Ghazee and Afazoodeen, (Plaintiffs,) Respondents. 

The princmaJ sudder* ameen has entirely mistaken the purport of 
this action. Sona Ghassee, the cultivating ryut of 17 gUndahs and 2 
cowries of land, complained that he was forcibly dispossessed of the 
same by Rumzan Allee, Mtmsoor Allee, and others, in the end of 
Assar 1205 M. S. In answer, Munsoor Allee admitted that Sona 
Ghazee had been the ryut of the land in question, and that it was 
now in his own occupancy ; but, he denied the. force, altd declared 
that Sona Ghazee had resigned the land voluntarily. This, then, 
was the sole matter at issue, plaintiiTs forcible or voluntary relin- 
quishment of the land : but the principal sudder ameen’s decree, not 
discussing that matter, proceeds to try the right of property in the 
land, as between Munsoor Allee and ^azoctdeen. To whomsoever 
the right of property belongs, and to whomsoever Sona Ghazee’s 
rent has to be paid, in this action no more than the ryut plaintiff'’s 
right to recover the land of which ^e has been dispossessed, can be 
tried. 

The suit is accordingly remanded. 
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Present : M. S. GILMORE, Esq., Judge. 

The 2nd March 1849. 

No. 7 of 1847. 

Appeal from the decision ofMouhee Mahomed farookh, Sudder 
Ameen of Balasore, dated the 24th August 1847. 

Nuihnrry Naik, (Defendant,) Appellant, 
versus 

Muddtin Mohun Naik and Mnsst Lukmee Dey, (Plaintiffs,) 
Respondents. 

Claim, possession of a 10 annas 8 pie share of mouzah Barabatty, 
pcrgunnah Smihut, and of the land styled “ Poortkes,” situated in 
the zemindarry of Jydeb Gushah, pergonnah Dusmullung, with 
wasilat, and corresponding share of ancestral personal property: suit 
laid at rupees 555-11-1. 

The plaint seta forth thal^ during the time of the Mahrattas, 
Kanoo Naik, the common ancestor of both plaintiffs and defendant, 
held the joint offices of cutwal and sirdar under the East Lidia 
Company, in their khas mehal, or factoi^ Barahatty, and that the 
said ILuioo Naik had two sons, Gangoo Nam and Bhugwan Naik, the 
former of whom had five sons, amoim whom were Narain Naik, the 
father of Nurhurry Naik (defendant,) ChaitunNaik, the &ther of Mud- 
dim Mohun, and Niiye Naik, the husband of Lukmee Dey, ({daintiffs) 
the other members of Gangoo Naik’s fiunily, as well as the whole of the 
family of Bhugwan Naik, being extinct ; that on the death of Kanoo 
Naik, Gangoo Naik succeeded to the office of sirdar, and Bhutan 
Naik to that of cutwal; and^at the lands in mouzah Barahatty 
were conferred on Bhugwin Naik as jageer, or lakhiraj, when tlio 
country was subsequently taken possession of by the British, in 
consideration of the satisfactory manner in which he furnished sup- 
plies and otherwise assisted the troops ; and that he acquired by 
gift or purchase, 1 batty, 2 mauns, 7 ghoonts of lakhiraj land in 
mouzah Chargacheea, current under the name of Poortkes ; tha t. in 
1217 U., Bhugwan Naik died, leaving Musst Heera Dey, his widow, 
and Sreemunt Naik, his adopted son, as his heirs, and that, on the 
death of Sreemunt, Narain Naik, Chaitun Naik, and Nitye Naik, 
the three sons of Gangoo Naik, assumed joint possession of the pro- 
perty with Musst Heera Dey, and Mnsst Parbutty, the widow, of 
Sreemunt, both since deceased ; and that the lands in question 
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were subsequently resumed by the revenue authorities in the name 
of Narain Naik, who was permitted to hold them during liis life 
free from the payment of revenue j that on the death of Narain, 
Naik, Muddun Mohun (plaintiff) performed his funeral rites, 
and, conjointly with deceased’s son, Nurhurry Naik (defendant,) 
transacted the business connected with the lands, but a quarrel 
subsequently took place between them respecting family rights, and 
Nurhurry took possession of the whole property,for which he executed 
a kubooleeut before the deputv collector, and in consequence thereof 
the present suit was instituted. 

Defendant denies the right of plaintiffs to share the property, and 
states that his father, Narain Naik, separated from his brothers and 
went and lived with Bhugwan Naik, who vested him with the man- 
agement of his property, and that, on Bhugwan’s death, he perfonn- 
ed his funeral rites, and supported his widow and adopted son, Srec- 
munt Naik and his wife ; and that Gangoo Naik’s heirs, who suc- 
ceeded to their ancestor’s property and supported themselves, were 
in no way connected with him, though he admits that, on the death 
of Chaitun Naik and Nitve Naik, his father acted as guardian to 
Muddun Mohun and Lukmee Dey, and took them to live with him, 
and employed Muddun Mohun in collecting the rents, &c.. 

The sudder ameen, after calling for a bywastah from the pundit, 
as to the law of the case as respects the right of succession, for the 
reasons detailed at length in his proceedings decreed the claim of 
Muddun Mohun Naik, or one-half of the real and personal property 
and wasilat, jointly sued for by him and Musst Lukmee Dey, and 
dismissed that of Lukmee Dey. And against his decision defendant 
appealed : but on a careful consideration of the proceedings of the 
lower court, 1 am of opinion that the decision of the sudder 
ameen, which is in conformity with the bywastah of the pundit, is 
perfectly correct, and 1 accordingly confirm it, ahd dismiss the appeal 
with costs. 

The 3kd Makgh 1849. 

No. 9 of 1848. . 

Appeal from the decision of Tarakaunth Bidasagur, Principal Sudder 
Ameen of Cuttack, dated the May 1848. 

Kishen Chum Patur, (Defendant,) Appellant, 
versus 

Gopebundoo Rai Gooroo, (Plaintiff,) Respondent 

Claim, rupees 2,146, one-half of the surplus sale proceeds 
of talook Aitpore, pergnhnah Kodindah, which was sold by the 
collector for arrears of revenue. ^ The plaintiff states that his father, 
Chowdree Kunai Acharge, conjointly with his brothers, possessed a 
number of estates, which where placed under charge of Ki^asindhoo 
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Patjoosee, (one of the brothers,) who, in collusion with his other bro- 
thers, on the Srd Ai^ist 1823, purchased taJook Aitpore henameem 
the name of Kishen Qhum Patur, with plaintiff’s father’s fimds, and 
on the same date caused the said Kishen Chum Patur to execute an 
ikrarnaTmhy relinquishing all claim to the estate in favor of Kas- 
seenath Birmha, the son of the aforenamed Kirpasindhoo Patjoosee, 
though tlie estate remained recorded in the collectorate up to the 
date of sale in the name of Kishen Chum Patur ; he also states, 
that in 1824, when a suit was instituted by the brothers of Chowdhree 
Kunai Acharge to procure a division of their estates, his father laid 
claim to a^hare of Aitpore, stating that it had been purchased benamee 
by Kirpasindhoo Patjoosee and his other brothers, but the brothers 
denied that the talook in question belonged to them, and the suit 
terminated in his father’s getting six-sixteenths of the other properties, 
Aitpore being left nominally in the possession of Kishenchurn 
Patur, but in reality in that of Kasseenath Birmha ; and on the 
death of Kirpasindhoo Patjoosee, when plaintiff was about to sue his 
son Kasseenath Birmha for possession of Aitpore, he compromised 
the matter, and not only gave him possession of an 8 annas share of 
it, but made over to him the title deeds, viz., the cubalah^ or deed of 
sale, drawn out in the name of Kishen Chum Patur, and the 
Ikrarnamah executed by him transferring the property to Kassee- 
nath Birmha, consequently Kasseenath Birmha and himself were 
alone entitled to the surplus proceeds of the sale ; and as Kishen 
Churn Patur had made application for them to the collector, and was 
plotting with Kasseenath Birmha to deprive him of his share, he 
instituted the present suit against them. 

Kasseenath Birmha did not defend the suit. Kishen Chum Pater 
pleaded that he purchased the estate with his own money, and 
caused the deed of sale, which was duly registered, to be drawn out 
in his own, name, and likewise got possession, but that in 1835, hav- 
ing occasion to borrow rupees 500, he obtained the sum from Kas- 
seenath Birmha, on the mortgage of Aitpore, the title deeds of which 
he also made over to him, though the estate continued in his own 
name in the collectorate records ; but he denied having ever executed 
the ikrarnamah, and further stoted, that in 1248, Kasseenath Birmha’s 
mind became affected, and on his proceeding on a pilgrimage to Hin- 
dostan, plaintiff, who is his cousin, got possession of all his property, 
and a^r his return 'plaintiff wishing himself to purchase the estate, 
allowed it to fall into arrears of revenue, and caused it to be sold, 
the sale proceeds remaining in deposit in his (Kishen Chum Patur’s) 
name; and when he petitioned the collector for payment of the same, 
the plaintiff fabricated the story of the benamee sale, but that he 
(defendant) was sole proprietor is quite clear from the reply of Kir- 
pasindhoo Patjoosee and the other plaintiffs to the answer of 
Cliowdhree Kunai Acharge, in the suit instituted in the civil court 
for the division of their property ; and as regards plaintiff ^ing in 
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J ossession of the bai cubalah and ikrarnamah, he must surreptitiously 
ave obtained possession of them^ when Kasseenath Birmha proceeded 
on his pilgrimage; and as twenty-one years have elapsed since 
tlie decision of the suit above alluded to^ and the plaintifFhas not in the 
meantime instituted proceedings to set aside the alleged benamee pur- 
chase^ his claim is now inadmissible under the statute of limitation. 

The principal sudder ameen 3 on the grounds that the purchase of 
the property, in the name of Kishen Churn Patur was a benamee 
transaction, in consequence of which the statute of limitation did not 
apply; and that Kishen Chum Patur admitted that Kasseenath 
Binmia got possession in 1835, (though he alleged he only .did so as 
mortgagee,) and had failed to prove that he (Kishen Patur) had pur- 
chased the property with his own funds ; and likewise because both 
the cubalah and ikrarimmah^ which were filed by the plaintiff, had 
been proved by the writer of them and other witnesses to have been 
executed by Kishen Chum Patur ; decreed six-sixteenths, or a 6 annas 
share of the sale proceeds of Aitpore, together with a ratable portion of 
the costs of the suit, in favor of plaintiff, in conformity with the 
decree of the Sudder Dewanny Adawlut, by which a corresponding 
share of the rest of the family property had been allotted to him. 
And against this decision Kishen Chum Patur appealed. 

The purchase having evidently been a benamee transaction, it is 
more than probable that some fraud was connected with it, and the 
estate may have been purchased with money belonging to Chowdhree 
Kunai Acharge, as stated by the plaintiff^ but he has not clearly proved 
that it was so, and his claim cannot be upheld on mere suspicion ; 
jmd, as stated by appellant, he should have preferred his claim within 
the period allowed by Relation XlV. of 1805, after he became 
aware of the transaction, and he probably would have done so had not 
his brothers been against him, and the documents relating to the sale 
been in possession of Kasseenath Birmha; but his having failed to do 
so, is no reason why he should not claim a portion of the sale pro- 
ceeds of tlie estate, if he was in possession at the time it was sold ; 
and as it is manifest that Kishen Chum Patur, appellant, after exe- 
cuting the ikramamah had no right {o the estate, which, from the 
date of that document, became the property of Kasseenath Birmha, 
who had full power to dispose of it in what manner he liked, and it 
appears from the oral and documentary evidence adduced on the 
part of the respondent, and more especially from* the fact of his being 
in possession of the title deeds, and the silence of Kasseenath Binnha, 
that respondent was in possession of Aitpore at the time it was sold, 
he is entitled to his share of the sale proceeds, whatever that may 
be, whether he previously had any right to the estate or not, or 
whether it was bought wilJi his father’s money or not; and as he has 
offered no objection • to the share allotted to him by the principal 
sudder ameen, it is hereby ordered that the decision of the lower 
court be affinned, and that the appeal be dismissed with costs. 



ZILLAII CUTTACK. 


26 


The 28th March 1849. 

No. 8 of 1847. 

Appeal from the deciswn of Moulvee Mahomed Farookh^ late Sudder 
Ameen of Balasore^ dated the ZOth August 1847. 

Gopecnatli Dukhin Rae and others^ (Defendants^) Appellants, 

versus 

Anund Bullub Rae Mahaspj, (Plaintiff,) Respondent 

This suit was instituted to set aside the decision of the revenue 
authorities, declaring the right of the appellants to hold possession 
of mouzah Koorkorah, and its under-tenilre Kureempore, as mo- 
qiiddums, and to procure its annexation as khulsa to the parent estate 
talook Randeah, pergunnah Randeah Oorghurra, with wasilat: suit 
laid at rupees 999. 

The plaintiff stated that the defendants and their ancestors had 
farmed the villages on leases for different periods and at variable 
jummas, for which they had executed kubooleeuts since 1220 XT., and 
when 4^ook Rundeah came under settlement in 1842, they laid 
claim to them as moquddums, and first filed the village accounts 
attested by them as moquddums, and afterwards filed other accounts 
signed by them as surbarakars, and procured his (plaintiffs) mooktear, 
without his permission, to file a petition admitting their surbarakarry 
title, and when he obtained intelligence of their proceedings, and 
presented a petition denying either that they possessed any such 
title or that the mooktear had authority for making the admission, 
they again petitioned the settlement ofiicer, claiming a right to hold 
the villages as moquddums ; and having made suw contradictory 
statements, it was evident they possessed no title either as moqud- 
dums or surbarakars ; but as the aeputy collector had, notwithstand- 
ing, rejected his objections, and concluded a settlement with them as 
moquddums, and the collector and commissioner had confirmed the 
same, he instituted this suit 

The defendants denied ever having executed the farming kuboo- 
leeuts, as alleged by the plaintiff, and stated that they and their 
ancestors had held possession of Koorkorah as mouroosee moqud- 
dums since 1065 XT., when it was conferred on their ancestor, Ram- 
chunder Jenna, together with the title of Dukhin Rae, by the maha- 
rajah of Oorissa, and that the under-tenure Kureempore, was sub- 
sequently purchased by them ; and although it was true that they 
first claimed the right of possession as moquddums, and afterward 
as surbarakars before the settlement officer, they were inveigled into 
doing so by the plaintiff, and when they discovered that he was 
endeavouring to deprive them of all title to the lands, they resolved 
on urging their original and genuine claim as moquddums. 

The sudder ameen, on the grounds of the contradictory statement 
made by the defendants, as to their moquddummee and surWakary 
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title, and the farming kubooleeuts filed by the plaintiff, came to the 
conclusion that it was quite clear that the former had no moqud- 
dummee title, but that their right to hold as surbarakars was proved 
by the village accounts filed with their second jpetition before the 
deputy collector, and therefore dismissed their claim as moquddums, 
and mrected that they were to retain possession of the villages as 
surbarakars, receiving 12^ per cent, as mthnutana, or the expences 
of collecting the rents. And against this decision both parties 
appealed, the plaintiff urging (see case No. 9) that the defendants 
had no better right to the villages as surbarakars tlian they had as 
moquddums ; and the defendants repeating their claims as moqud- 
dums. And after a careful investigation of the settlement records 
and the proceedings before the lower court, I am of opinion that the 
sudder ameen^s decision, for the following reasons, is altogether 
wrong. 

From the farakhuttee executed in 1183 U., by Neeladhurry 
Jenna, one of the former shareholders, relinquishing his rights and 
interests in the moquddummee tenure in favor of Radha Churn 
Dukhin Rae, which is sealed both by the pergunnah cazee and the 
zemeendar, and the sunud^ the date of which has been partially 
obliterated, but appears to have been executed in 1259 U., by Joogul 
Kishore Rae Mahasoy, one of the former zemeendars, in the name 
of Nursing Jenna; also from the talpottro pottah, granted in 1211, 
by Kishen Pershad Rae Mahasoy to Radha Churn Dukhin Rae, 
the copy of Gopal Pundit’s jumma-wasil-bakee papers for 1211, 
translated from the Mahrattah, all of which were filed before the 
settlement officer, and in all of them the ancestors of the appel- 
lants are styled moquddums ; likewise from the sunuds^ bearing dates 
5th Phalgoon 1174, 5th Asar 1193, and 15th Bysack 1205, under 
which the ancestors of appellants as mc^uddums conferred various 
parcels of land situated m the tenure in dispute, on certain other 
individuals, as lakhiraj, and more especially a hookumnamah (the 
date of which is not ascertainable, the paper being fretted away,) 
executed by the canoongoes, gomashtah, chowdhree, and other officers 
of the pergunnah, conjointly with the ^moquddums, the ancestors 
of appellants, relinquishing from assessment' 2 batties of land in 
mouzah Koorkorah, for the worship of Sham Rae Thakoor and the 
support of fakeers and bushtums, the whole of which grants were 
upheld by the resumption officers ; as well as from the fact of the 
appellants having first filed accounts before the settlement officer, 
which purported that they held possession as moquddums, though 
they were subsequently tutored and inveigled to file other accounts, 
in which they styled themselves surbarakars it is clearly establish- 
ed that they and their ancestors held possession as moquddums, for 
a very long period under the Mahrattahs, and that they were in 
possession as such at the time of settlement in 1842; for all the 
evidence that respondent has adduced to disprove their title is five 
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kubooleeuts, which though alleged to have been executed by them 
and their ancestors, there is every reason to suppose are fabrications. 
And as regards the fact of the appellants having filed the second 
durkhast calling themselves surbarakars, and thereby, as alleged by 
respondent, forfeited all title to be considered moquddums, it is not 
only self-evident that they were inveigled into doing so by the 
respondent, but that by the same reasoning his own claim breaks 
down; for having once admitted through his mookhtear that the 
appellants held possession of the villages as surbarakars, and peti- 
tioned that the settlement might be concluded with them as such, 
and not as moquddums, his subsequent assertion that they Were only 
farmers, is altogether inadmissible; for although respondent denies 
that Doolabanund Patnaik, mooktear, had any authority to file the 
petition acknowledging appellant’s title as surbarakars, such denial is 
refuted by the fact of the said mooktear having continued to conduct 
the respondent’s case before the settlement officer, and countersigned 
the evidence of his witnesses, after respondent had become acquainted 
with his having filed the said petition. Moreover, had appellants 
executed the farming kuboolceuts, as alleged by respondent, he would 
have filed them simultaneously with his petition, or inunediately 
afterwards, at all events he would not have delayed to do so for a 
whole month, and then only have produced five kubooleeuts, some on 
stampt and others on plain paper, before the settlement officer, as he 
subsequently filed two more kubooleeuts written on stampt paper be- 
fore the sudder ameen, one of which was for a later period tlian all 
the rest, and must consequently have been more accessible, and if 
it had been really in existence, the respondent would have presented 
it to the settlement officer. And finally, as the first and last two ku- 
booleeuts were written on stampt paper, it is natural to suppose that, 
if they were genuine, they would all have been written on similar 
paper, and respondent would not have made the mistake of stating 
in his petition that the kubooleeut executed in 1840, was for three 
years in place of five years. I therefore, for the reasons above stated, 
reverse the decision of the sudder ameen, and decree the appeal, with 
costs of both courts against respondent 

The 28th March 1849. 

. No. 9 of 1847. 

Appealfrom iJu decision of the Svdder Ameen of Bdlasoref Movloee 
Mahomed Farookh, dated the ZOth AugvLst 1847. 

Anund Bullub Rae Mahasoy, (Plaintiff,) Appellant, 
versus 

Gopeenath Dukhin Rae and others, (Defendants,) Respondents. 

This appeal was institnted to set aside the decision of the sudder 
ameen, deeWing the right of respondents to the possession of moozah 
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Koorkorah anti its under-tenure Kureempore, as surbarakars, and 
not as moquddums, as decided by the revenue authorities, tlie appel- 
lant alleging that they were only entitled to possession as farmers ; 
and as the claims of the respective parties have been enquired into 
and the right of the respondents as moquddums established, as fully 
detailed in the preceding case. No. 8, it is hereby ordered that the 
appeal be dismissed, the decision of the sudder ameen, which was 
evidently irregular, having been already cancelled. 


The 29th March 1849. 

No. 1 of 1848. 

Appeal from the decision of Mouhee Mahomed Faroohhy late Sudder 
Ameen of Balcusorcy dated the 7th December 1847. 

Sheebchum Mahapatur and Jugal Punda, (Defendants,) Appellants, 

versus 

Bhaig Chum Das, (Plaintiff,) Respondent 

Claim, rapees 426-10-8, principal and interest of a bond, bearing 
date 19th Sawun 1242 U. 

The plaint sets forth that, on the 19th Sawun 1242 U., 
Sheeb Mahapatur and Joogal Punda borrowed Sicca rapees 200 
from plaintiff^ through the a^ncy of (or marifiit) Puddun Das, on 
the security of Rughoonath Putnaik, and executed the tumusook 
filed in court, agreeing to repay the loan in Maugh 1243 U. ; and 
as the defendants had omitted to pay any part of the sum, plaintiff 
brought the present suit for its recovery. 

Defendants denied that they ever borrowed any money fi*om the 
plaintiff, and stated that the bond, imder which he sued, was executed 
by them at the request of their zemindar, Jugut Narain Pershad Rai 
Mahasoy, in favor of Bheem Chum Das, the brother of Goburdhun 
Das Booya, to procure the release from sale of talook Moobarukpore, 
the property of the said Jugut Narain Mahasoy, which was about 
to be sold in execution of a oecree for rupees 5,000, obtained against 
him by the said Guburdhun Das Booya, on condition that the defend- 
ants were to be allowed a corresponding reduction from their rents 
for 1243 ; but as Goburdhun Das Booya did not give the Mahasov 
credit for the sum, and caused his estate to be sold,* he told the defend- 
ants not to pay the amount of the bond, and himself allowed no 
remission on account of it ; and when defendants demanded back 
the bond, Bheem Chum Das fabricated a story that it had been 
stolen, and Goburdhun Das Booya had caused the name of Bheem 
Chum Das to be altered into Bhaig Chum Das, and that of 
Muddun Das into Puddum Das, and had also changed the date of 
tlie bond from the 14th to the 19th Kukda, and preferred the 
present false suit through the plaintiff. 
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Notwithstanding the above palpable alterations and forgeries in 
tlie bond, which were duly brought to notice when the document 
was filed, the audder ameen twice decreed the fdaintiff’s claim : first, 
under date the 25th May 1843, when the defendants appealed, and 
the principal sudder ameen, to whom the case was referred, returned 
the nuthee to the sudder ameen, with instructions that the case* 
should have been struck off his file on the default of the plaintiff, as 
he had not filed his juwab^uUjuwab within six weeks of the date on 
which defendants’ answer was given in, and it was in consequence 
struck off the file on the 11th November 1843; and the second 
time, on the 7th December 1847, the plaintiff having re-instituted 
the suit on the 7th July 1846 ; and, although the sudder ameen 
admitted in his last decree, the one at present under appeal, that the 
alterations in question create strong suspicion against the genuine- 
ness of the bond, he came to the conclusion that the erasures and 
alterations were made at the time the document was written, 
because the defendants made allusion to the alteration in the name of 
the plaintiff, before the document was filed in court hy the plaintiff ; 
and that the evidence of the witnesses cited by the detendants, which 
was corroborative of their statement, was not to be relied on ; and 
decreed the claim with costs. 

Judgment. 

The cuballah, under which respondent sued the appellants, is one 
of the most palpable forgeries I nave ever witnessed, and it is not 
less clear that the two individuals, Bheekarry Mahapatur and 
Kishen Das, whose names are borne on the bond, have perjured 
themselves in deposing that it was executed by the appellants, in 
the name of Bhaig Chum Das, respondent ; and the whole tenor of 
their evidence, relative to the plaintiff’s lending money to the appel- 
lants, is so manifestly false that, even if the bond was a fairly writ- 
ten document, and exhibited none of the numerous alterations now 
apparent in it, it could not be admitted as proof of the respondent’s 
claims. 

The following are the alterations exhibited in the bond : the name 
of Bhaig Das, one of the witnesses to the orimnal deed, has been 
altered into Bhaig Sahoo, and that of Bheem Chum Das, the indivi- 
dual, in whose favor it was executed, has been changed into Bhaig 
Chum Das ; and the* forenamed witness has evidentlv been made to 
represent the said Bhaig Churn Das ; the name of Muddun Das has 
also been altered into ruddum Dab, •nd the date of the bond has 
been changed &om the 14th to the 19th Kukda 1242 U. Under 
these circumstances, and the appellants’ witnesses having deposed 
before the sudder ameen that the bond was executed in epnformity 
with the statement of appellants, it is ordered that the decision of 
the sudder ameen be reversed, and that the appeal be decl:eed, and 
the costs of suit in both courts be paid by respondent 
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It is further ordered that charges be drawn up In a separate pro- 
ceeding against the plaintiff, his witnesses, and the other parties 
connected with the forgery of the bond, and that tliey be summoned 
to answer to the same. 

' The 29th March 1849. 

No. 4 of 1848. 

Appeal from tlie decision of Tarrahaunth Bidyasagur^ Principal 
Sudder Ameen of Cuttack, dated 25th February 1848. 

Russeek Chand Adh, (Plaintiff,) Appellant, 
versus 

Bhug\van Sawunt Singhar, Ramchunder Hurry Chundun, Sreeram 
Mittcr, and others, (Defendants,) Respondents. 

Claim, rupees 678-10-8, principal and interest of a bond bearing 
date 17th Maugh 1250 U. 

The plaint, which was filed on the 21st January 1846, in tlie court 
of the sudder ameen at Pooree, sets forth that, on the date of the 
bond,. Bhugwan Sawunt Singhar borrowed rupees 500 from 
Mohunt Ram Ruttun Das, and pledged 4 annas of his share of the 
estate zillah Chandpore, as security for its repayment in one year ; 
and that he subsequently alienated his property, with the view to 
defraud his creditor, Mohunt Ram Ruttun Das, who, in consequence 
of his inability to defray the expences of a suit in court, sold the 
tumsook or bond, to plaintiff 

The defendants having failed to appear within the time fixed by 
the ishtehamamah, the sudder ameen held a proceeding on the 24th 
March 1846, directing the case to be tried exports, and on the 
28th idem, after examining four witnesses on the part of the plaintiff, 
who all deposed to the due execution of the bond, decreed the claim. 

An appeal was then preferred against his decision to the judge, 
denying the claim, and setting forth that the omission of the defend- 
ants to ^pear in proper time before the lower court, was attribu- 
table to Sreeram Hitter’s being engaged enquiring into some forged 
letter, transmitted to him at Pooree, piirporting to have been 
addressed to him by Chimdernath Chuttoorjeah, dissuading him from 
purchasing the 8 annas share of Bhutan Sav^runt Sin^har’s estate, 
but which he discovered had been fatocated by the plaintiff, whom, 
he further stated, had promised to withdraw ms suit, &c. And the 
judge having referred the ajj^peal for the opinion of the principal 
sudder ameen, he, with the approval of the judge, directed the case 
to bo returned to the sudder ameen for re-investigation, in order 
that Sreeram Hitter’s objections might be enquired into, and that 
the other defendants might have an opportunity of being heard, if 
they ap^ared in proper time ; and subsequently on the abolition of 
the sudder ameen’s court at Pooree, the case was transferred to the 
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principal sudder ameen for decision, and he, on the 28th February 
1848, on the grounds that the four witnesses, who deposed to the 
execution of the bond before the sudder ameen, were not examined 
in the presence of the defendants, and only two of those four wit- 
nesses could now be fotmd, and the plaintiff had not at any time 
summoned other two witnesses, whose names are borne on the bond, 
and the bond itself was not signed in the handwriting of Bhugwan 
Sawunt Singhar, but merely had his mark a kanda” attached to 
it, though he is able to write, dismissed the plaintiff’s claim ; and 
against this decision he appealed. 

Judgment. 

Since the case was first tried expartCy in consequence of the non- 
attendance of tlie defendants, and on their appealing the case was 
ordered to be re-investigated in order that Sreeram Mitter might 
have an opportunity of proving certain facts, stated by him to have 
been the cause of his neglecting to defend the suit in the first instance, 
and he nevertheless failed to adduce any evidence whatever, in sup- 
port of those assertions, before the principal sudder ameen ; and the 
appellant caused the attendance of two of his witnesses, who deposed 
to the due execution of the bond, one of whom was the writer of the 
document, and he caused subpoenas to be served on the other two 
witnesses, though they could not be found ; and no objection was 
raised by the respondents before the principal sudder ameen, regard- 
ing the Donds not being attested in the handwriting of Bhugwan 
Sawunt Singhar, who, from documents filed by both parties before 
this court, appears to be in the habit of sometimes ^xing his 
kanda,” mark, and Sometimes writing his name, to documents 
executed by him ; it is hereby ordered, that the decision of the 

S 'ncipal sudder ameen be. reversed, and that the appeal be decreed, 
e costs of all the courts to be borne by respondents. 


The 31st March 1849. 

• No. 8 of 1849. 

Appeal from the decision of Shibpershad Singhy Moonsiff of Cuttach, 
dated 22nd December 1848. 

Pudlab Dowrah, (Plaintiff,) Appellant, 

vers^is 

Bulram Hugarry and Soonder Rairoo^ (Defendants,) Respondents. 

Claim, rupees 150-7, the amount of an ikrarnamab, or bond, 
.dated 13th Poos 1253, and with interest, total rupees 165, 10 annas, 
■10 p., 16 k., ' 
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The plaintiff states that the defendants purchased 83 bundles of 

surboolee,” or red silk thread, from him, for the purpose of re-sell- 
ing it, and executed the bond under which he sued, the conditions 
of which were, that the amount was to be paid in the course of six 
months, by three instalments, but that the defendants had paid no 
part of it. 

Defendants denied either purchasing the surboolee, or executing 
tlw bond. Bulram Hugarry further stated that he never dealt in the 
article, and Soonder Rairoo alleged that the cause of plaintiff suing 
him, was that he bought some surhoollee towards the south, or in the 
Madras presidency, and retailed it in this district, and plaintiff, con- 
sidering that his doing so interfered with his trade, had picked vari- 
ous^ quarrels with him, which had been subject of investigation in the 
foujdarry court, and to revenge himself had preferred the present 
false suit. 

The plaintiff proved his claim as far as the evidence of his wit- 
nesses was concerned. But in consequence of the defendants having 
conceded their real place of residence, which as represented by the 
plamtiff is in the Telinga Bazar at Cuttack, and stated that they 
resided at Kishenpore, pergunnah Bakrabad, the plaintiff, not trusting 
to disprove their statement by evidence, ^ded to the words tuf- 
seel kistbunde^ at the bottom of the bond, the following, viz., Bul- 
ram Hugarry and Soonder Rairoo, inhabitants of Telinga Bazar,” 
which was immediately . detected when the document was filed, and 
during the investigation of the suit, when the defendants raised ob- 
jections regarding the writer of the bond, (who was said to be Arut 
Mhaintee, there naving been two persons of that name, who resided 
at Poonda, the place indicated in the bond,) and the moonsiff ques- 
tioned the vakem of the plaintiff which of the two wrote it, he replied 
Boro Arut Mhaintee, and on the defendants’ pointing out that he 
had died seven or eight years before the execution of the bond,*he said 
that he had made the assertion without obtaining correct information 
from his client, and that he had since ascertained that it was written 
by Chota Arut Mhaintee, who was also dead, and could not be called 
on to verii^ or disprove the statement j* but the moonsiff, being satis- 
fied ^m the ins^tion of a caUcuhallah filed in court, bearing the 
genuine signature of Chota Arut Mhaintee, and the evidence of cer- 
tain witnesses, that the latter document was in his handwriting, and 
that the bond filed by the plaintiff was not, dismissed the claim, and 
subsequently made over the plaintiff and his witnesses to the fouj- 
darry court, by whom they were committed to the sessions on charges 
of uttering a forged deed, perjury, &c., and against the decision of the 
moonsiff the plaintiff appeals. 

^om an inspection of the original ikramamah filed in the court 
of the moonsi^ and a copy of that document, which had been pre- 
viously deposited in the magistrate’s court, and was filed in tlie case 
committed to the sessions, it is quite evident that alterations had been 
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made in both documents, by adding " Bulram Hugarry and Sender 
Rairoo, inhabitants of Telinga Bazar” after the words tufseel kisthun- 
dee^ subsequently to the writing of them ; it is also evident from a 
comparison of the cut-^vballah and other documents in the hand- 
writmg of Chota Arut Mhaintee, which I procured frona the coUec- 
torate, when the forgery case was before me, with the ikrarnamak, 
that the latter document was not written by Arut Mhaintee, and that 
consequently it is a forgery. It is therefore ordered, that the decision 
of the moonsiff be affirmed, and the appeal be dismissed. 
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Present: HENRY SWETENHAM, Esq., Judge. 


The 5th March 1849. 

No. 45 of 1845. 

Appeal from the decision of Mahomed Idris, late Principal Sadder 
Ameen of Furreedpore* 

Shamut Ally, on his demise, Knrreem Buksh Chowdliree, (Plaintiff,) 

Appellant, 

versus 

Mr. H. Biyce, Prannautli, Mr. G. B. Ross, on his demise, Mr. Wil- 
liam Bennett, and from him purchaser Mr. James F. Hedger, (De- 
fendants,) Respondents. 

Vakeel of Appellant — Moulvee Ameerooddeen^ 

Vakeel of Mr. J. F. Hedger, Respondent — Momshee Gokool Chunder. 
Other Respondents, defaulting. 

Suit to recover rent, account the year 1249, of chur Khapoora, 
rupees 991-6. 

Chur KhapooraVas let in farm for four years, 1246 to 1249, to 
Prannauth, gomashtali of Mr. H. Bryce — ^Mr. Bryce being security. 
A summary suit was instituted for recovery of tne rent of 1249, in 
wliich case Mr. G. B. Ross filed an answer, stating he was in posses- 
sion, and that he had paid the rent sued for to Ubbhoy Chum, the 
plaintiff’s deputy, fronf whom he held a receipt On the demise of Mr. 
G. B. Ross, Mr. W. Bennett maintained the same defence. The sum- 
mary -suit was disipissed. The same defence was made in the regu- 
lar suit before the principal sudder ameen. The receipt of Ubbhoy 
Chum was filed and evidence taken as to possession and payment of 
the rent It was admitted on the part of the plaintiff that Ubbhoy 
Chum, rfaintiff’s deputy, had received the rent for 1246, 1247, and 
1248. The principal sudder ameen dismissed the suit 
Plaintiff has appealed. But on perusal of the jpleas in appeal and 
the record of the case there appear no grounds for interferW with 
the principal sudder ameen’s decision. It is accordingly affirmed, 
and the appeal dismissed. Costs chargeable to appellant 
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The 6th Maech 1849. 

No. 115 of 1848. 

Appeal from the decision of Nymooddeen^ Moonsiff of iMhragunge. 

Tareenypershaud Raee, Asaudoollah^ and Sheikh Fyzoollah, 
(Defendants,) Appellants, 

(Kalleepershaud and seven others. Defendants, did not appeal,) 

versus 

Pauchoo, Coachman, (Plaintiff,) Respondent 
Vakeel of Appellants — Gour Chundur and Lukheekaunth. 

Vakeel of Respondent — Anund Mohun. 

Suit to recover the value of dhan and straw, rupees 12. 

On the merits of the case the moonsiff decreed rupees 7-14-6, 
against three of the defendants, the appellants, and dismissed the 
remainder of the claim. 

On perusal of the pleas in appeal, and the record of the case, there 
appear no grounds to impugn the decision, which is accordingly 
affirmed ; appellants chargeable with costs. 

The 6th Maech 1849. 

No. 110 of 1848. 

Appeal from the decision of Moulvee Abdoollah, late Moonsiff of 

Dacca. 

Musst Lukhee Munee, widow of Gooroopershaud Chund, 
(Plaintiff,) Appellant, 

versus 

Musst Umnapooma, widow of Mohadeb Gooli, (Defendant,) 
Respondent 

Vakeel of Appellant — Petamber Sdn. 

Vakeels of Respondents — Anundmohun, Lukheekaunth^ and Gour 

Kishore. • 

Suit to recover a bonded debt with interest, rupees 149-4-9J. 

The moonsiff stated in his judgment that more than twelve years 
had elapsed from the date of the bond to the date of institution of 
the suit, that although two months remained from time of promise 
to pay till the suit was instituted after the death of Mohadeb Gooh, 
a long period has elapsed whilst the claim remained dormant, there- 
fore ffiere was violent presumption the defendant’s answer was cor- 
rect, and he dismissed the suit 

On perusal of the pleas in appeal, and the record of the case, it 
appears the suit was instituted the 25th Jeit 1234, and the bond was 
dated the 5th Jeit 1242, the suit was not therefore barred by the 
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statute of limitations. The bond was verified by one subscribing 
witness, who deposed to the payment of the loan specified in the 
bond, and another witness deposed repeated demands were made for 
repayment. Respondent did not deny the execution of the bond, but 
pleaded discharge of the debt, to prove which six witnesses were 
named : two attended and deposed ; the four others, amongst whom 
the principal witness, Meer Ahmed Jaun, were not exammed, and 
their evidence is of great importance to Jhe case. 

Under these circumstances the moonsifTs decision is reversed, and 
the suit remanded to the present moonsiff of Dacca in order that he 
may examine the respondent’s remaining four witnesses, or as many 
of them as may be brought forward, and decide the case on its 
merits with reference to the above observations. Costs to be awarded 
on final decision. 


The 12th Mabch 1849. 

No. 116 of 1848. 

Appeal from the decision of Govind Chund Bose^ Moonsiff of Bui/fas* 
Mahmoodee Sirkar alias Mahomed Allee, (Defendant,) Appellant, 

versus 

Musst. Zambia, widow of Sheikh Nuboo, (Plaintiff,) Respondent 
Vakeels of Appellant — Jugomohun and Sheeb Chunder, 

• Respondent^ defaulting. 

Defamation of character, rupees 32. 

Plaintiff had prosecuted defendant in the criminal court for an 
assault, on which occasion the cazee sentenced defendant to a fine of 
rupees 10, and, in default of payment, to imprisonment for fifteen 
days. She in this case sued him for damages, laid at 32 rupees, 
account of the injury she received from degradation by the assault 
^ The moonsiff, taking all the circiunstances into consideration, decreed 
damages 5 rupees. Defendant appealed: It was argued by his coun- 
sel that the criminal prpsecution barred a civil action, but this plea 
is overruled by a case in some degree analogous, considered in Con- 
struction No. 1251. There appearing no groimds for interfering 
with the moonsiff’s* decision, it is hereby affirmed, and the appeal 
dismissed with costs. 
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The 13th Makgh 1849. 

No. 196 of 1848. 

Appeal from the decision of Moulvee Abdoollah^ late Moonsiff of 

Dacca. 

Kishen Cliunder Shah, (Plaintiff,) Appellant, 
versus 

Juggeroauth Shah and Puddum Lochun Shall, (Defendants,) 
Respondents. 

Vah£els of Appellant — Juggomohun^ Luhheekaunthy and Ramtunnoo. 
Vakeel of Respondent — Gour Chunder. 

Suit to recover the value of cloth, rupees 62-7, and interest 7 
annas, 15 gundas, — total rupees 62-14-15. 

The moonsiff dismissed the suit on the 12 th July 1848 : appeal was 
preferred on the 9th August 1848 : no pleas were filed. The suit was 
not proceeded in for upwards of six weeks, subsequently appellant 
pleaded sickness for the neglect Evidence was taken on this point, 
froiy which it appeared the neglect might have been avoided. The 
appeal therefore is dismissed under Act XXIX. 1841. 

The 13th March 1849. 

No. 5 of 1848. 

Appeal from the decision of Mahomed Nazim^ Principal Sudder 
Ameen of Furreedpore. 

Bulram Paul and Doorga Doss Paul, (two of the Defendants,) 

Appellants, 

(Ramkishen Paul and two others. Defendants, have not appealed,) 

versus 

Mahomed Arip Chowdhree, (Plaintiff,) Respondent 
Vakeel of Appellant — Gour Chunder. 

Vakeel of Respondent— Nundlaul. 

Suit to recover a bonded debt, principal rupees 300, interest 
293-0-8, — total Sicca rupees 593-0-8, Company’s rupees 633-8. 

The loan was taken by Bulram, Ramkishen, and Neelkanth : the 
latter is not forthcoming: Doorga Doss Paul is one of his sons. The 
debt was duly proved before the principal sudder ameen, who 
decred against Bulram and Prankishen and against the property of 
NeelkanSi. ^ 

Appellants have urged nothing in appeal calculated to impugn the 
decision, which is affirmed, and the appeal dismissed. The respond- 
ent was not summoned, thergfore the parties will defray their own 
costs in appeal. . 
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The 13th March 1849. 

No. 167 of 1848. 

Appeal from the decision of Moulvee AbdooUah, late Moonsijf of 

Dacca. 

Sheikh Mohun, (Plaintiff,) Appellant, 
versus 

Domun, Khodabuksh, and Kurreemhuksh, (Defendants,) 
Respondents. 

Vakeel of Appellant — Anundo Mohun. 

Vakeel of Respondents — Rasbeharee Bose. 

Suit to recover damages for defamation, rupees 150. 

Plaintiff stated defendants had maliciously accused him of opening 
the lock of a box and stealing therefrom rupees 120, he was tried in 
the criminal court and acquitted, his character was thus maligned, 
he sued for damages. Defendants answered they had just grounds for 
suspicion: plaintiff saw the money put into the box from whence it 
was afterwards stolen. Plaintiff bore a bad character : his house, on 
a former occasion, had been searched, his mother and sister had l^en 
taken to the thannah as suspicious characters, his father, named 
Joomun, was imprisoned in jail for theft. On the charge preferred 
to the criminal court by the defendants, the plaintiff’s house had 
been searched by the constituted authorities. 

The moonsiff dismissed the suit. No pleas have been urged in 
appeal calculated to impugn the moonsiff’s decision, which is 
hereby affirmed, and the appeal dismissed. As respondents were 
not summoned, &e parties to bear their own costs in appeal 

*The 13th March 1849. 

No. 151 of 1848. 

Appeal from the decision of Moulvee Ahdoollah^ late Moonsiff of Dacca. 

Nundkoomar Shah, Ramnar^in Shah, and Gour Neetoy Shah, sons 
of Choora Mubee Shah, (Defendants,) Appellants, 
versus 

Musst Ulung, •widow of Choora Munee Shah, (Plaintiff,) 
Respondent. 

Vakeel of Appellants — Rasbeharee. 

Vakeel of Respondent — Puddumlochun. 

Suit to recover subsistence money, rupees 28-8. 

Plaintiff stated her husband died, leaving property to the value of 
rupees 11,000: she lived with her sons, the defendants, but they 
treated her so badly that she was compelled to live separately: she took 
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one male and one female servant and lived in another house. Her 
sons, the defendants, promised to ^ve her 9 rupees 8 annas per mert- 
sem for her maintenance, they did not pay, therefore she sued for 
three months’ subsistence, viz. Bysack to Asar 1254. 

Defendants denied having agreed to the terms specified by the 
plaintiff, their step-mother. 

On consideration of the circumstances of the case and the means 
of the parties, the moonsiff decreed 9 rupees, that is to say, 1 rupee 
per Tnenseniy to be paid by each son-in-law. 

There are no grounds urged in the appeal for interference in the 
moonsifPs decision, it is affirmed and the appeal dismissed. Re- 
spondent not having been summoned, the parties to defray their 
respective costs in appeal. 

The 13th March 1849. 

No. 16 of 1847. 

Appeal from the decision of Monlvce Ahdoollahy late Sudder Ameen 

of Dacca. 

Hurree Kishpre Shalvi (Defendant,) Appellant, 
versus 

Bindrabun Shah, (Plaintiff,) Respondent. 

Vakeel of Appellant — Gholam Abas. 

Vakeels of Respondent — Rammunee Bose and Anund Mohun. 

To recover the amount of a bond, principal and interest, 
rupees 611. 

The plaintiff and defendant are brothers. Defendant purchased from 
the plaintiff his share of lands for rupees 500. Plaintiff states the pur- 
chase was made 17th Maugh 1231, which is the date of the deed of 
sale, and that defendant gave him a bond executed under the same 
4ate for the amount purchase in lieu of cash. He now claims the 
amount of the said bond with interest. Defendant admits the pur- 
chase of the land, but denies execution of the bond, and declares he 
paid cash, which is stated in the deed of sale. The deed of sale and 
the bond were registered on the same day. The sudder ameen stated 
the bond was proved, and as defendant had not produced deed of 
sale or copy of it, although it had been frequently demanded by the 
court, it was unnecessary to summon the witnesses defendant had 
named to prove the cash payment ; and he accordingly decreed the 
amount. 

Defendant appealed. His principal pleas are, his witnesses had not 
b^n examined, or even summoned, that the deed of sale was exhi- 
lated with a court nuthee, he could not file when the suit pended in 
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the lower court, as it was at that time deposited with the record of 
another case in court, that the bond was a fabrication, he had not 
registered it, and the deposition of the witnesses alleged to have 
verified the bond were examined by commission in their own houses 
and not in court 


Judgment. 

The defendant (appellant) had named certain witnesses in the lower 
court to prove that he had paid cash. The cuballah, or deed of sale, not 
being filed, was not sufficient cause for the sudder ameen to declare 
it imnecessary to summon his witnesses. The investigation is in- 
complete, and the decision is consequently reversed. The case will 
be remanded to the principal sudder ameen’s court, the sudder 
ameen’s court having been abolished, in order that appellant’s wit- 
nesses may be examined, and the deed of sale filed, and the alleged 
declaration of cash payment entered in the deed be enquired into, 
and that the case be decided on its merits. Costs to be awarded on 
the final decision. The value of the stampt paper, on which the 
petition of appeal is written, will be returned. 


The 15th March 1849. 

No. 43 of 1847. 

Appeal from the decision of Moulvee Abdoollah^ late Sudder Ameen of 

Dacccu 

Radanauth Shah, Brindabun Shah, and Ramsoonder Shall, 
(Plaintiffs,) Appellants, 

versus 

Goluck Shah, Sookhlaul Shah, and Mohunlaul Shah, (Defendants,) 

Respondents. 

Vakeels of. Appellants — Gour Chunder and Anund Mohun. 
Vakeels of Respondents — Rammanee and Ghohm Abas. 

Suit to recover ornaments, chattels, and cash, of the value of 
rupees 800. 

Plaintiffs stated they were three brothers, they had, a fourth 
brother named Kewul, they all four traded jointly on their father’s 
capital, in cocoanut hooqa bottoms. Two of them lived at Jameer- 
ta, in tb arm^h Sabar : the others, Ramsoonder Shah and Kewul, lived 
in Calcutta. Kewul died in Phalgoon 1248, leaving a widow, named 
Ekadishee and two minor sons. The widow earned on the business 
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in her husband’s place. The Calcutta concern failed, the shop and 
house were sold, Ekadishee and her sons returned to the country. 
She, being ihe widow of the eldest brother, kept ajl the coin. She 
went to Rugonauth Shah in Calcutta; after some time Goluck Shah, 
the husband of Ekadishee’s sister, and his two sons, the other two 
defendants, carried off Ekadishee, her sons, and all her property to 
their home. Her sons one by one died. Plaintiffs tried to take back 
Ekadishee and the property. Defendants would not part with either. 
In Aughun 1253, Ekadishee died, leaving all her property in defend- 
ants’ house, valued 800 rupees, which they claimed. 

Defendants, Sookhlaul and Mohunlaul, answered there was no such 
person known to them as Ekadishee. Their mother’s sister, Kewul 
Shah’s wife, was named Dursunee, she came from Calcutta with her 
two sons, and built a house at Meegoan, where she resided. Her sons 
died, she was greatly afflicted; defendants, her connections, paid 
her great attention ; and out of gratitude she gave them her personal 
ornaments, valued at 200 rupees, which were stridhun, her own 
personal right: deducting 25 rupees for her sliraad, she gave them 
the 175 rupees worth by a deed of gift, hibehnamah, vmich deed 
was duly registered, and no one can lay claim to stridhun. Except 
the property gifted to them, as above stated, she left nothing. Defend- 
ants maintained and clothed her, and defrayed the expense of the 
fungal festivities to the brahmins. Many other points of minor 
consideration are detailed in the defendants’ answer. 

Goluck Shah, defendant, answered separately, but to the same 
tenor. 

Plaintiffs replied it was possible the widow of Kewul had an alias 
name. They denied her possessing stridhun. 

The sudder ameen dismissed the claim. He observed it was not 
proved that Kewul’s widow had 800 rupees joint property, which she 
left on her demise in the defendants’ house. The*plaintiffs’ witnesses 
are not credible on account of their contradictory statements, no two 
deposed alike. The record of the case clearly establishes that the 
widow lived with her sons in Meerpore, in a thatched house built by 
herself. Until it be proved that she held joint property, and that she 
left it, on her death, in the hands of the defendants, or in their 
charge, no claim can be had against the defendants. The claim itself 
was contradictory. In the list of property claimed is the value of a 
house sold in Calcutta for rupees 185, and in their reply the plain- 
tiffs state that money was exmnded in boat hire and children’s main- 
tenance. On the other hand the hibehnamah, dated 8th Phalgoon 
1252, gifting her stridhun property, was duly verified. 

On perusal of the petition of appeal and record of the case, there 
appear no grounds for interfering with the decision of the sudder 
ameen. It is accordingly affirmed, the appeal dimissed. , Respond- 
ents were not summoned, therefore the costs of appeal will be borne 
by the parties respectively. 
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The 15tii March 1849. 

No. 15 of 1847. 

Appeal from the decision of Mahomed Nazim^ Principal Sudder 
Ameen of Furreedpore. 

Joynaraiii Seikdar, Moheschunder Seikdar, Musst. Nuboodoorgah^ 
widow of Sumbhoonauth, mother and guardian of Indur Chunder^ 
Sumesur, and Bishesur, minors, Musst Chundur Munnee, widow 
of Easan Chundur, mother and guardian of Sreenauth, minor, on 
her demise, Musst Nuboodoorgah, Muhindur Chundjir Seikdar, 
for self and guardian of Pursunkoomar, minor, Musst. Bijajjra, 
widow of Gooroopershaud, Musst Rutton Munnee, widow of Giris 
Chimder, mother and guardian of Oopindur Chundur, and Sussce- 
Bhoosun, minors, Musst Anund Mooe, widow of Easur Chundur 
Dutt, mother and miardian of Hur Chundur, minor, and Bhyrub 
Chunder Dutt, (Plaintiffs,) Appellants, 

versus 

Meer Hosein Alice, (Defendant,) Respondent 

Vakeel of Appellants — Gour Chundur. 

Vakeel of Respondent-^ Petumber Sein. 

Suit to recover the profits of a farm, principal 657-2, interest 
231-14-19,— total 889-0-19. 

The plaintiffs stated Meer Hossein AUee, defendant, has a talooka in 
pergunnah Jelalpore, cliuklah Surroopabad, named Oomora Beebee, 
purchased by Akber Hossein, sudder jumma Company’s rupees 
828-12-16. Defendant took from the plaintiffs a loan of 1,400 rupees, 
for which four bonds were executed ; and defendant farmed his 
talooka to plaintiffs for 5^ years from the beginning of 1247 to Assin 
1252. The lease l^ijarah pottah) conditioned in the distribution of 
assets that the profits of the farmer should be Company’s rupees 
119-7-12-3 per annum^ and in the event of beins dispossessed by 
defendant, or under any other contingencies, the defendant should be 
responsible to them for their, amoimt profits. The lease was drawn 
out in favor of Gourreepershaud Dutt, the plaintiffs’ managing 
gomashtah. It turned out that Mr. Dunlop opposed possession 
being given to pls^ptiffs, on the plea of the property being under-let 
to him by Umur Chunder Dass, farmer, (ijaradar,) to whom defend- 
ant had given a lease of date prior to that he gave to plaintiffs. In 
this manner plaintiflfe were held out of possession. They sued for their 
profits with interest, according to enga^ment, and they filed a case 
of the Sudder Dewanny Adawlut, dated 29th September 1825, as a 
precedent. 

Defendant admitted the fact stated by plaintiffs, but pleaded the 
usury laws, stating the profits of the ijarah increased the rate of in- 
terest on the loan beyond the legal rate, and he filed as precedent for 
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disposal of the suit a decision of Mr. Judge Cooke, 1st June 1837, 
Munneeram Sirkar, and after him Mr. J. P. Wise, plaiutid^ versus 
Kishencoomar Bose and Sheeb Chunder Ghose. 

The principal sudder ameen gave judgment as follows : 

It is an axiom that the profits of an ijarah are merely the returns 
of labor, it is a yuid pro quoy and unless the ijarahdars have posses- 
sion and execute the duties of their office, they can have no claim to 
profits. Ijarah is only perfected by possession : it is the duty of the 
ijarahdar to collect and pay the zemindaree right, for which he rea- 
lizes his wages of labor: the conditions between the contracting parties 
must be literally ftdfilled. In the case imder review a pottah was writ- 
ten, but possession was not given, therefore the claim for return for 
labor, when no labor was bestowed, must be held preposterous. 
The precedent filed by plaintiffs is not applicable. This ijarah was 
given for the sake of a loan. Bonds were executed for the loan, the 
lease was drawn out at the same time merely to increase interest* 
Under the provisions of Section 9, Regulation XV. 1793, plaintiffs 
cannot receive interest and the profits of the ijarah. The precedent 
filed by defendant is applicable to the case. Plaintiffs admit they 
have received the bonded debt with interest, the claim therefore can- 
not be admitted, the suit is dismissed. The plaintiffs have appealed. 

From a perusal of the petition of appeal and the record of the case, 
it appears the principal sudder ameen has taken a wrong view of the 
case. The principal sudder ameen has given a definition of an ijarah 
tenure. I do not enter upon the merits of his views on that subject. 
The lease in the case under consideration is specific in its terms, and 
a condition is therein inserted to effect that, if respondent dispossess 
the appellants, or if the appellants be out of possession under any 
contingency, respondent rendered himself liable for the appellants’ 
stipulated profits. The question is, can that contract now be gain- 
sayed ? The plea of usury set forth by the respondent would have 
been properly agitated at the time appellants sued to recover the 
rupees 1,400 loan under four bonds, with interest at 12 per cent 
Respondent allowed that suit to go by default, principal and interest 
were decreed by the court Had illegal interest through device of 
the ijarah then been proved, the court would have awarded no inter- 
est whatever. It does not appear that any attempt has been made 
by appellant to elude the nues prescribed for interest by device 
of the ijarah lease. When they sued for recovery of the loan with 
interest they did not conceal the iiarah transaction, they detailed the 
circumstances, which they would hardly have done had the lease 
been taken with the view to evade the law of interest. Under all 
the circumstances of the case, I reverse the principal sudder ameen’s 
decision, and decree the profits stipulated in the lease, but not the in- 
vest sued. Interest must be paid, however, from the date of the 
institution of tffis suit to Ae date of realization of the amount decreed. 
Costs to be paid proportionally. 
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The 17th March 1849. 

No. 10 of 1848. 

Appeal from the decision of Mahomed Nazim^ Principal Sudder 
Ameen of Furreedpore^ 

Musst. WuseemoonnissaKhatoon,Musst Khyroonnissa Khatoon, and 
Musst. Roopjannoonnissa^ widows of Moonshee Munneerooddeen ; 
Musst Humeedoonnissa Khatoon and Musst Akturoonnissa, 
daughters of Moonshee Munneerooddeen; Abdool Wahed, son of 
Moonshee Munneerooddeen, and Ramlochun Biswas, for self and 
as heir of Bijnath, (Defendants,) Appellants, 

(Mocheeram, Kishen Doss, and Kidder Mahomed, Defendants, did 

not appeal,) 

versus 

Wuseemooddeen, (Plaintiff,) Respondent 

Vakeels of Appellants — Gholam Abas, Ameerooddeen, Puddum^ 
lochun^ Nundlmd, and Hurree Kishore. 

Vakeel of Respondent — Gour Chunder* 

Suit for possession of 8 beegahs of land, jote jumma in kismut 
D yarainpore, included in the lands conveyed by a deed of sale 
(chatee putr) for rupees 640-14-11-1-1, with mesne profits 
127-6-9, — total rupees 768-5-8^-1. 

Plaintiff stated, in pergunnah Haveelee, kismuts Keshubnugur 
and Dyarampore, &c. &c., seventeen kismuts, Ramlochun Biswas 
had one jote jumma, — jumma Sicca rupees 220-3-5, measuring bee- 
gahs 606, 19^ cottahs in the name of his father Prawnkislien, record- 
ed in the zumeendaree register, amongst them one kismut, named 
Dyarampore, contuns, according to the village papers, beegahs 70, 
17 cottahs, jumma* rupees 48. This kismut Ram Lochun and his 
brother Bijnath made over in mouroosee pottah to the plaintiff, 17th 
Chyte 1242, for a consideration of Sicca rupees 301. Plaintiff got 
possession under the said pottah. On the 8 th Phalgoon 1244, Ram 
Lochun and Bijnath borrowed from the plaintiff rupees 200, for 
which they executed a' bond. Another talooka, kismut Seringul, to 
Goureepershaud Sirdar was mortgaged on conditional sale. Mea- 
sures were adopted to render the sale absolute. 

Ram Lochun and Bijnath, being overwhelmed with debt, sold all 
their rights, ryuttee, komar, junglee, hasilee &c., &c., in their jotti 
jumma in Dyarampore. Having cancelled the meerass pottah, they 
sold the kismut to plaintiff for Sicca rupees 601, as follows: 


Meerass pottah sulamee, 201 

Bonded debt, 200 

Cash, 200 


They executed a chatee putr and a kharij-nameh in favor of plain- 
tiff. The mutation of names was accordingly made in the zuineen- 
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(laree — duol and kuboolccuts were written, and plaintiff regularly 
instituted in possession. 

At the end of Sawim 1245, Moclieeram, Kishcn Doss, and Kidder 
Mahomed sowed the land (the 8 beegahs under dispute) with aoos 
dhan, on burgah tenure, (sharing the produce.) Plaintiff claimed his 
share, (rajbarry.) Defendants would not give it Thus virtually dis- 
possessed, plaintiff brought his suit in the moonsiflTs court ; action laid 
at rupees 101. The suit was transferred for trial to the moonsiff of 
Bhanga, by whom it was dismissed. The case was appealed and tried 
by the former principal sudder ameen of Furreedpore; by that court 
the moonsiff ’s decision was reversed, and the amount decreed. Mun- 
neerooddeen and Ram Lochun made special appeal, it was admitted : 
the Sudder Dewanny Adawlut observed that, as Ram Lochun denied 
having executed the chatee putr for Company’s rupees 640-14-11-1-1, 
its authenticity must necessarily be proved ; the suit was therefore 
undervalued ; the judge was directed to nonsuit, which was done 
18th July 1846. Plaintiff therefore sued on the prescribed valuation. 

Munneerooddeen defendant answered ; In the jote jumma of Prawn- 
kishen there is a kismut named Nandar, the disputed 8 beegahs arc 
in Nandar, in possession of Mocheeram’s father. Sham Kybert, a 
paeekhast ryut; jumma 8 Sicca rupees. In 1227 B. S. Prawnliishen 
made over this kismut in ijarah to defendants’ father, the lease 
lapsed, Prawnkishen died ; but his sons, Ramlochun and Brijnath 
renewed the lease, so that defendants’ father was in possession of the 
disputed land 18 years, from 1227 to 1244. On the 26th Sawun 1245 
Ramlochun and Bijnath sold Nandar kismut, jumma 21 rupees, to 
defendant for rupees 384. Moclieeram and other ryuts executed 
kubooleeuts and paid rents. The disputed land is not a portion of 
Dyarampore, possession has been undisturbed 27 years ; Moclieeram 
and others, of the Kybert family, have cultivated the land under dis- 
pute 40 years. Ramlochun, Bijnath, Moclieeram, and others admit- 
ted the said land was in Nandar, when the suit was instituted in the 
moonsiff’s court. 

Ramlochun defendant answered thus : He gave a meerass pottali 
for kismut Dyarampore, to enable him to pay interest legal and illegal 
on a debt of rupees 201, which he borrowed the 17th Chyte 1242. 
It was then orally agreed that whenever the principal of the debt 
was repaid, the meerass pottah should be returned. The debt was not 

{ )aid, when in Assar 1245 defendant solicited from plaintiff a further 
oan of rupees 200. Plaintiff agreed to lend the money required on 
condition of defendant executing a kut kubalah, or conditional sale, 
of the said kismut, account the former debt 201, and the new loan 
200. This was done, and plaintiff agreed in presence of witnesses 
that, if the rupees 401 be repaid in a month, the deed of conditional 
sale should be restored. On the 5th Sawun 1245, plaintiff wrote an 
agreement to effect that he would remain in possession until 1249, 
by which time the loan would be recovered from the assets of the 
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estate, and ho would dien return the hereditary lease and deed of 
conthtional sale, and return possession to defendant. Eventually a 
labricatod bond, bearing date the 8tli Phalgoon 1244, was brought 
forward against defendant ; and plaintiff dedared defendant had sold 
kismut Dyarampore for rupees 601, and he sued for possession in the 
moonsiff’s court. 

Mocheeram and Kishen Doss defendants answered the disputed 
land is in Nandar, and not in Dyarampore. They wrote kuboolocuts 
for it, and paid rent to Guhany, or father of Munneorooddeon, who 
afterwards purchased Nandar. Defendants then paid rent to the pur- 
chaser under kuboolceut; they paid rent from 1209 until the present 
time. The lands of kismut Dyarampore and Nandar are intermixed 
(peetulgola) When the case was under the consideration of tlic 
moonsiff of Bhanga, two cliittas for 1226 and 1227 were filed. The 
moonsift’ deputed liis peshkar to make local investigation, who re- 
ported the lands included in each chitta, and the land under dispute 
were in kismut Nandar. Kidder Mahomed had a burga jote of one 
portion of the land under dispute. He is a ryut of the plaintiff, and, 
when the suit pended in the moonsiff s court, he said the tenure, pay- 
ment in kind, he held was not the plaintifP’s property. 

The principal sudder amecii declared two points ror adjudication : 

1st. Did the plaintiff purchase, or did he take in mortgage with 
conditional sale and on a lease ? • 

2nd.^ To which kismut docs the deputed land belong, and in whose 
possession was it formerly ? 

The principal sudder amecn declared his opinion that it was an 
out and out purchase. Kamlochun said, in his answer, if the rupees 
401 loan were repaid within a month, the kut kubalt^ was to be re- 
turned : the period for redemption lapsed, and the sale would become 
absolute. Is it tlien credible that plaintiff should forego his rights 
and agree to hold possession for five years only to realize his loan 
from the usufruct? An agreement to this effect has been filed ; but it 
appears a fabrication. The plaintiff’s signature seems forged, the wit- 
nesses, residents of distant places, are not credible. The deed of sale 
filed by the plaintiff has been proved unexceptionably. It proves an 
absolute and direct sale. 

The objections offered by Munneerooddeen, defendant, and the 
moonsifTs judgment in support thereof are of no weight The moon- 
sift’s opinion was grounded on the duttas of 1226 and 1227. Neelkant, 
jureep ameen, deposed to prove these documents : his evidence refhtes 
itself and shews it false ; he stated having measured all the lands of 
those kismuts that year; he knew the land in dispute, and accordingly 

S ointed out the numbers in the measurement papers ; subsequently he 
oposed that except the disputed land he knew not any other portion 
of land he measured, nor could he tell to what kismuts the land 
surrounding the disputed land belonged. From the local investiga- 
tion of the principal sudder ameen’s serishtadar, Goluk Chunder, made 
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at the request of the defendants^ and from the roedaad of the local 
ameen, Kummerooddeen, locally prepared in tlie presence of botli 
parties, and from the maps they prepared, it appears there is a khal 
boundary between kismuts Dyarampore and Nandar. To the east 
is the former, the latter to the west, the disputed land is to the east 
in Dyarampore. From the kyfeeut of the zemindar, dated 29th Chyte 
1248, and ^e chitta supplied by him, it appears the disputed land is 
in Dyarampore, in the possession of the plaintifil From the evidence 
of the witnesses and &om the inspection of the records of three 
courts, it is proved that plaintiff was in possession, and that the 
dispute land appertains to Dyarampore, therefore the principal 
sudder ameen decreed. 

The pleas in appeal do not materially vary from the pleas advanced 
in the lower courts, and, after due consideration thereof^ there appear 
no grounds to impugn the principal sudder ameen’s decision : it is 
accordingly affirmed, and the appeal dismissed : but as respondent 
was not summoned, the parties will bear their own costs in appeal. 



ZILLAH DINAGEPORE. 

Present : J. GRANT, Esq., Judge. 

The 1st March 1849- 
No. 116 of 1848. 

Appeal from the decision of Abdool Mujeedy the Moonsiff of 
Beergunge^ dated \9th April 1848. 

Zer Mahomed, (Plaintiff,) Appellant, 
versus 

Joonakoo and Chandbur, (Defendants,) Respondents. 

Claim, rupees 5 1-3-4, due on a bond for rupees 36, dated the 29 tli 
Sawun 1244 B. S. The defendants deny the authenticity of the 
document, and attribute the suit to enmity, because the defendant 
Chandbur objected to give false evidence in another case in which 
this plaintiff was concerned. The moonsiff dismissed the case on 
the evidence for the defendants, that for the plaintiff" being discrepant, 
and the writer of the bond having in the first instance stated that he 
had no recollection of an^ money transaction between the parties. 

It appears that the writer of the bond is a near relation of the 
plaintiff ; and, though his memory was at fault in the first instance, he 
subsequently accounted for the father’s name (Chandbur) being 
written after that of his son (Joonakoo) and over a finishing stroke of 
the pen. The defendants are Pullees, and it appears from the evidence 
that they do not marry in the months of Bhadoor, Poos, and Chy te, 
yet the money for Joonakoo’s marriage, according to this bond, was 
borrowed two or three days before Bhadoor, though Jonakoo’s wit- 
nesses have it that he was married in Assar, a month before the said 
date. The stamp for the bond is said to have been furnished by the 
plaintiff, but it was purchased two davs before tlie date of the bond 
bjr Momin for a bond by himself, which is certainly a suspicious 
circumstance. With -r^erence to the above I dismiss the appeal 
with costs. 

, * The 1st March 1849. 

No. 125 of 1848. 

Appeal from the decision of Ramnarain Rui^ Moomiff of Puteeram, 
dated the \5th May 1848. 

Sooroopa Sircar, (Defendant,) Appellant, 
versus 

Teelookchunder Mundul, (Plaintiff,) Respondent 

Claim, rupees 57-6, due on a bond for rupees 47, dated the 28t]i 
Chyte 1252 B. S. The defendant pleads payment of rupees 43 in five 
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instalments. The moonsiff decreed the case on the bond, overruling 
the evidence for the defendant as discrepant and not supported by 
payment entered on the bond according to its terms. I see no 
reason to interfere with the moonsiff‘’s decision, and therefore dismiss 
the appeal with costs. 


The 1st March 1849. 

No. 133 of 1848. 

Appeal from the decision of Mouhee Soojat Ally^ Officiating Moonsiff 
of Rajaramporey dated the 2nd May 1848. 

Foolkissore Mullick, (Defendant,) Appellant, 
versus 

Doorgapershad Tewaree, (PlaintiflF,) Respondent 

Claim, rupees 56-1-7, vakeel’s fees, with interest, according to 
the sum specified in a vakalutnama. The defendant pleads that the 
vakeel was discharged before the decision of the suit, in which he 
had very little trouble, and that he engaged him principally with a 
view to recover 50 rupees then due by him. The officiating 
moonsiff decreed the case, on the ground that nothing was proved by 
which the plaintiff could be deprived of his fee according to the 
vakalutnama. 

The officiating moonsiflTs decision is confirmed, and the appeal 
^ dismissed. 


The 3rd March 1849. 

No. 115 of 1848. 

Appeal from the decision of Manick Chunder Shome^ Additional 
Moonsiff of Rajarampore^ §’c., dated the Tth April 1848. 

Birjmohun Das, (Plaintiff,) Appellant, 
versus 

Gunny Mundul, (Defendant,) Respondent 

Plaintiff sued to reverse a sumgiarjy’ decision of the deputy 
collector of Dinagepore, dismissing his claim 'to the rent of 12 bee- 
gahs of lakhiraj land for 7 months of 1253. 

The defendant denied holding land from the, plaintiff, asserting 
that he formerly paid rent for 12 beegahs to Debychum, and since 
1253 to the oozurdar purchaser of Debychum’s land, (34 beegahs.) 

The additional moonsiff dismissed the case principally on re- 
ceipts and acquittances, filed by the defendant, overruling the 
evidence of the plaintiff’s witnesses to the defendant’s kubodeeut, 
because the deed of gift under which the plaintiff claimed was 
not satisfactorily established. The point for decision in the 
case is whether or not the kubooleeut filed by the plaintiff is 
genuine. The plaintiff states that he has been in possession of 
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the 12 beegahs since 1230, when they were made over to him by 
a deed of gift. He has filed three kubooleeuts, the third of which, 
for 1248 to 1267, is supported by measurement papers. He states 
that the person from whom he got the 12 beegahs had 50 beegahs, 
of which he got 12 by the deed of gift, Forman Sircar 4 for a tank, 
and Dcbychum 34 by inheritance. The defendant states that his 12 
beegahs are part of Debychum’s 34 beegahs, in support of which ho 
has produced receipts and acquittances. There are no documents 
in the record from which it can be distinctly ascertained whether 
Debychurn’s father originally held 50 beegahs or 34 beegahs only 
in the village ; but an ijarah pottah, in which the 34 beegahs are 
mentioned as part of his land, is rather in favor of his having had 50 
beegahs ; and the kubooleeut filed by the plaintiff, supported by evi- 
dence, measurement papers, and the deed of gift, are, in my opinion, 
less liable to suspicion tnan the receipts and acquittances filed by the 
defendant I therefore reverse the moonsiff ’s decision, and decree the 
appeal with costs. 


The 12tii March 1849. 

No. 23 of 1848. 

Appeal from the decision of Manick Chunder ShomCf Additional 
Moonsiff of Rajaramporey dated the \2th January 1848. 

Momdil and Jhepra, (Defendants,) Appellants, 
versus 

Belkoo, Soleem, and Toolim Bewa, (Plaintiffs,) Respondents. 

Claim, one-third of the property, real and personal, of Koreem- 
oolla, grandfather of Belkoo and Seleem ; laid at rupees 300. The 
defendants state that the plaintiffs separated from them in 1244, and 
received their share of the property. The additional moonsiff de- 
creed 15 beegahs, 13 c., 6 c., a portion of two jotes, on the 
ground that tliey had not been divided with the personal pro- 
perty, the division of which he considered established by the defend- 
ants’ documents and witnesses. It appears that Koila Sircar had 
three sons, Babur, Marioolla, and Kureemoolla, and that his property 
was divided among Babur, Manoolla, and the heirs of Kureemoolla, 
(the plaintiffs and (defendants in tliis suit). The plaintiffs state that 
the defendants turned them out in Poos 1253, without giving them 
their share of the property. The defendants state that the heirs of 
Koreemoolla did not get any portion of Koila Sircar’s two jotes 
(158 beegahs, 5 c.,) as they were held in the names of Babur 
and Manoolla, and that the personal property, which they did get, 
was divided between them and the plaintiffs in 1244, when they 
separated. In support of this assertion they filed a list of property, 
each share being valued at rupees 33. With thispdocument, sup- 
ported by witnesses, the moonsiff was satisfied, and disallowed the 
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plaintiffs’ claim to personal property ; but two witnesses Babur and 
Manoolla above mentioned, having stated that, when the property of 
their father, Koila Sircar, was mvided, the heirs of Kureemoolla, 
then all living together, got 47 beegahs as their share of two 
jotes held in the witnesses’ names, the moonsiff decreed one-third, 
or 15 beegahs, 13 c., 6 c. The defendants’ having taken out fresh 
pottahs when Babur and Manoolla absconded, the moonsiff did 
not consider any bar to the plaintiffs’ claim. The case appears to me 
to hinge on the time when the plaintiffs and defendants separated. 

If the separation did not take place until 1252, the plaintiffs are 
entitled to their share of all the property, and the evidence of their 
witnesses is clear on that point, while that of the defendants’ witnesses 
is simply to the asserted separation and division of property in 1244, 
without any particulars as to the whereabouts or employment of the 
plaintiffs for nearly ten years. It is also to be presumed that the 
plaintiffs would not have lost so much time in instituting a suit, had 
they actually separated from the defendants in 1244 without obtain- 
ing their share of the jotes. The value of each share, according to 
the defendants’ list, is only 33 rupees (99 in all,) while the plaintiffs’ 
witnesses "state that the joint property was worth 1,000 or 1,200 
rupees. The value of the property claimed will be alluded to more 
particularly in the plaintiffs’ appeal against this decision of the moon- 
siff^ and in the meantime the appeal is dismissed with costs. 

The 12th March 1849. 

No. 41 of 1848. 

Appealfrom the decision of Manick Ckunder Shome, Additional Moon-- 
siff of Rajaramporcj dated the \2th January 1848. 

Belkoo, Seleem, and Toolim Bewa, (Plaintiffs,) Appellants, 

versus 

Momdil and Jhepra, (Defendants,) Respondents. 

Claim, one-third of the property, real and personal, of Kureem- 
oolla ; laid at rupees 300. The particid^i's *^his case are given in 
detail in appeal No 23 of 1848. For the rea'Sons there given I am 
satisfied that the plaintiffs, on separating from the defendants, did not 
receive their share of the property to which they were entitled. I 
consider the value put on the property moderate enough with refer- 
ence to the evidence of the plaintiffs’ witnesses as to its aggregate 
value, but in the 900 rupees of which the plaintiffs claim one-third 
86 rupees are on account of 86 beegahs, while it appears that the 
defendants hold only 62 beegahs 13| c. The plaintiffs can therefore 
only have one-third of the latter quantity and one-third of the other 
property claimed according to the list filed by them. On the above 
grounds, and to the above extent, I amend the moonsifTs decision, and 
decree the appeal with costs. 
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The 12th March 1849. 

No. 122 of 1848. 

Appeal from the decision of Moolvie Mahutahooddeen^ Moonsiff of Kul~ 
liagungCj dated the 2\th April 1848. 

Budee Mundul^ Lalmon^ and Neelmon, (Defendants,) Appellants, 

versus 

Toofanec Moollah, (PlaintiflF,) Respondent 

Claim, rupees 61-4, due on a bond for rupees 49, dated the 11th 
Assin 1244. The defendants plead pay ment The moonsiff* decreed 
the principal (29 rupees, 2 annas) only, as he considered 13 cowries 
per rupee, which is a fraction above 12 per cent, illegal, overruling 
the evidence for the defendants to a payment of 25 rupees at a 
haut, because it was not entered like former payments, and it is not 
usual to pay debts at a haut This asserted payment of 25 rupees 
is the point at issue. The defendants state that they had made large 
payments, the greater part of wliich the plaintiff* tooK as extra interest, 
crediting them with only a small portion, and that in Phalgoon 1251 
the plaintiff* made out as due by them 15 rupees principal, and 14 
rupees 2 annas interest, aggregating rupees 29-2, which was com- 
promised for rupees 25. It is asserted that the pajrment was made 
al a haut, and that the plaintiff there promised to return the bond, 
but subsequently said he could not find it They also state that they 
complained in the foujdaree against the plaintifl* for oppression after 
he had become farmer of their village, and attribute the institution 
of this suit to that circumstance. 

From the plaintiff’s reply and documents filed by the defendants, 
the complaint in the foujdaree in Jyte 1254 having been made, is 
clear, and the case was instituted in Maugh 1254, some nine months 
afterwards. Thcpaiyment entered on the bond, aggregate rupees 19 
14 annas, and are up to 1247, leaving some seven years without any 
recorded payments. The defendants named four witnesses to the pay- 
ment of 25 rupees in the haut, of whom two attended and gave 
very distinct evidence, but pothing in the shape of cross examina- 
tion was attempted by the moonsiff, or on the part of the plaintiff ; and 
under the circumstances of the case I see no reason to doubt their 
evidence. I therefpre reverse the moonsiflf’s decision, and decree the 
appeal with costs. 
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The 17th Mabch 1849. 

No. 26 of 1846. 

Appeal from the decision of Moulvee Mahimed Khoorshedy Principal 
Sudder Ameen of Dinagepore^ dated the ^th Avgust 1 846. 

Gungabutty Chowdrain and Humarain Chowdhrec, (Defendants,) 

Appellants, 

versus 

Genkutta Mundul, (Plaintiff,) Respondent 

Claim, 152 beegahs 3 a, istumraree, situated in mouzahs 
Buroora and Bimdagong, with mesne profits. The istumraree is said 
to have been purchased for 1,000 rupees from Goluck Singh on the 
19th Sawun 1239, and the plaintiff to have been ousted on the 9th 
Kartick of that year, when his measurement and collection papers 
were forcibly taken from him. Defendants urge that plaintiff has 
not stated who Goluck Singh was, or how he got an istumraree; that 
neither Goluck Singh nor the plaintiff ever had possession; and that 
the latter’s papers were not talcen by them. 

Plaintiff, in his reply, stated that a foujdaree perwannah will 
prove his possession, ancl that Goluck Singh’s grand-uncle originally 
obtained the istumraree. 

The principal sudder ameen decreed the case, on the evidence for 
the plaintiff’ and his sunnud, supported by sundry documents includ- 
ing some from the magistrate’s and collector’s offices, — overruling the 
evidence and documents for the defendant, as the witnesses were their 
dependants and the papers were prepared by their own people. 

I see no reason to interfere with the decision. The sunnud is of 
1150, supported by other documents from 1198 to 1236, while the 
measurement papers filed by the defendants are of recent date, and 
were not produced for some fourteen months after they were called 
for. 1 therefore dismiss the appeal with costs. 

The 17th March 1849. 

No. 27 of 1846. 

Appeal from the decision of Moulvee Mahomed Khoorshed, Principal 
Sudder Ameen of Dmagepore, dated the ^th August 1846. 

Gungabutty Chowdrain and Humarain Chowdhree, (Defendants,) 

Appellants, 

versus 

Genkutta Mundul, (Plaintiff,) Respondent. 

Claim, possession of 42 beegahs 3 c., rent-free land in mou- 
zah Buroora, purchased on the 19th Sawun 1239, from Goluck 
Singh, and which plaintiff was ousted from on the 9th Kartick of that 
^ The defendants state that neither Goluck Singh nor the 
plaintiff* ever had possession of rent-free land in mouzah Buroora. 
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The principal sudder ameen decreed the casc^ on the documents and 
evidence for the plaintiff, proving that he had been in possession^ and 
had been ousted by the defendants, who had no right to do so. The 
collector’s opinion in respect to the land claimed as rent-free, the 
principal sudder ameen considered irrelevant in this case. The case 
is siTTiilar to appeal No. 26, between the same parties, the only 
difference being that this is lakhiraj, while that was for istumraree. 
I see no reason to interfere with the principal sudder ameen’s deci- 
sion, and therefore dismiss the appeal with costs. 




ZILLAH HOOGHLY. 

Present: F. W. RUSSELL, Esq., Judge. 

The 29th March 1849. 

Case No. 130 of 1848. 

Appml from the decision of the late Moonsiff of Dioarliutta^ Deuonauth 
BosCy dated the 2^th day of March 1848. 

Ryedanautli Mundlc, (Defendant,) Appellant, 
versus 

Sreemunth Mangec, (Plaintiff,) Respondent. 

Claim, for the recovery of rupees 31, annas 10, including 
interest, being the amount of a sum of money advanced on loan on 
a bond. 

The appellant preferred this appeal on the 22nd day of April 
1848, stating that he would subsequently file his reasons for making 
the appeal, but he (the appellant) neglected to do so for upwards 
of a period of six weeks ; his appeal was therefore dismissed, under 
the provisions of Act XXIX. of 1841, on the 22nd day of June 
1848. But, on the 22nd day of July 1848, the appellant filed a 
petition, stating that, owing to illness, he had been unable to attend 
and proceed with his case. He was then directed to prove the truth 
of the fact of his (the appellant’s) having been ill, which he (the 
appellant) subsequently did, and the case was restored, on the 18th 
day of January 1849, to its original number on the file under Act 
XVI. of 1845. Nevertheless the appellant has a second time neglect- 
ed to file his wqjoohaut (reasons for appeal) for a period of more 
than six weeks. Hence I dismiss this appeal with costs, in default, 
under the provisions of Act XXIX. of 1841, 

• 11 ■ ■ — 

The 29th March 1849. 

Case No 55 of 1849. 

Appeal from the ^decision of Baboo Russickloll Boscy the Acthiq 
Moonsiff of Rajaporey dated the \Sth day of January 1849, 

Ramhoree Doss, (Plaintiff,) Appellant, 
versus 

Gqpaul Dass Ryemonee Dossee, widow of the late Gungadhur 
Doss, deceased, and Bykunto Doss, heir of the late Poraun Doss, 
deceased, (Defendants,) Respondents. 

Suit for the recovery of rupees 32, being the amount of a 
sum of money advanced on loan, including interest. 
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It appears from the papers in this case that, on the 10th day of Feb- 
ruary 1849, the appellant preferred this appeal, stating that he would 
subsequently file his wojoonaut, or grounds for making this appeal. 
More than six weeks have now elapsed, and he has not proceeded 
with his case : therefore I dismiss this appeal, with costs, under the 
provisions of Act XXIX. of 1841. 


The 31st Makch 1849. 

Case No. 18 of 1848. 

Appeal from the decision of James Reih/y Esq.j Principal Sudder 
Ameen of Hooghlyi dated the Wth day of May 1848. 

Ombecapersaud Roy, (Plaintiff,) Appellant, 
versus 

Ryekomul Daby, (Defendant,) and Gooroochum Bose and Kishoree- 
mohun Bose, (Claimants,) Respondents. 

Claim, for the recovery of Company’s rupees one thousand, seven 
hundred, and sixty-one, annas fcur, gundahs nine, cowree one, 
krant one, (Company’s rupees 1,761-4-9-1-1,) advanced on loan on a 
mortgage bond, with interest and costs. 

The plaint sets forth that the defendant, Ryekomul Daby, 
mortgaged her zumeendarec, consistin|y of six mouzahs, that is to 
say, lot Kamdebpore, &c., situated within this district, to the plaintiff, 
on the 16th day of Chyte, in the year 1252 B. S., for Company’s 
rupees one thousand,four hundred and fifty, (Company’s rupees 1450,) 
that is to say, in twenty-nine bank-notes, amounting in rupees to one 
thousand, two hundred, and eighty-five, (Company’s rupees l,285,)and 
in cash rupees one hundred and sixty-five (Company’s rupees 165,) 
thus making the total sum of rupees one thousand^ four hundred and 
fifty, (Company’s rupees 1,450,) for which amount of money she (the 
defenaant) delivered to the plaintiff a bond, which had been duly 
registered. The defendant having failed to liquidate the debt, the 
plaintiff complained against her, soliciting that the property mortgag- 
ed to him might be sold, and the sum of Company’s rupees one 
thousand, seven hundred, and thirty-seven, annas one, gundah one, 
cowree one, and krant one, (Company’s nmees 1,737-1-1-1-1,) be 
realized and paid to him from the proceeds of the sale. 

The principal sudder ameen, James Reilv, Esq., decreed the case 
exparte, and ordered the plaintiff to pay the costs of the claimants, 
on the grounds set forth in his decision. 

With reference to the plea urged by the appellant, I consider it 
necessary that the evidence of &e witness, Gooroodoss Chatteijee, 
the individual who wrote the bond, should be taken down. The prin- 
cipal sudder ameen has not assigned any reason in his decision for 
saddling the plaintiff with the costs incurred by the claimants. Hence 
I decree this appeal, and reverse the decision passed by the prin- 
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cipalsudder amcen^ James Reily^ Esq.^ on tlie 11th day of May 
1848jand direct that the case be remanded to the principal sudder 
ameen^ with instructions to restore it to its original number on 
his file, arid to re-try the case, paying attention to the remarks point- 
ed out in this decree* 

Costs are to be paid for the present by each party respectively, 
and ultimately by the losing party. 

The value of the stamp upon the petition of appeal to be refunded 
to the appellant. 


The 31st March 1849. 

Case No. 11 of 1848. 

Ajfpeal from the decision of James Reily^ Esq.^ Principal Sudder 
Ameen of Hooghly^ dated the \5th day of February 1848. 

Thakoordoss Gosseamec, (Plaintiff,) Appellant, 
versus 

Radhagovind Singh, Petumbcr Roy, Ju^esshuree Daby, Rughoo- 
nautli Roy, Gopeenauth Gosseeamee, NuronaraynBanerjee, Bhag- 
butt Rukheet, Casseenauth Paul, Chundeechum Gangoolee, Goo- 
laub Roy, Ombeekachum Bosoo, Shamachum Bosoo, and Brij- 
nauth Banerjee, (Defendants,) Respondents. 

Claim, for rupees four thousand, six hundred and eighty, seven 
annas and ten gundahs, (Company’s rupees 4,680-7-10,) with interest, 
which the collector of Hooghly had deducted from the proceeds of 
sale on account of revenue due to the Government for the year 1252 
B. S. 

The papers of this case shew that, after the appellant had prefer- 
red this appeal, he filed a petition on the 6th day of March 
1848, soliciting that, as it is necessary for him to institute 
separate suits against the late putneedars for arrears of rent, &c., in 
accordance with the decision passed by the principal sudder ameen, 
he therefore prays that this appeal may be struck off the file, and 
the value of the stamp on the petition of appeal be refunded to him. 
Therefore, with reference to the petition filea by tlie appellant, I dis- 
miss the appeal ; and as the respondent, Petumber Roy, has appear- 
ed unsummoned, the costs of this court are to be paid by each party 
respectively. 
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The 31st March 1849. 

Case No. 25 of 1848. 

Appeal from tlie decision of James Reily^ JSsq., Principal Sudder 
Ameen of Hoogfily^ dated the 29th day of July 1848. 

Kallachand Banerjee, (Plaintiff,) Appellant, 
versus 

Sheikh Mohummud Hossein, Bordasoonderee Debca, heiress of the 
late Ramkomul Mookerjee, deceased, Ramcoomar Mookerjee, 
Mudoosoodun Mookerjee, Chundermohnn Mookerjee, Ramkomul 
Roy, (Defendants,) and Sheik Mozuffur Hossein, (Claimant,) 
Respondents. 

Claim, for the recovery of the amount of a sum of money 
advanced on loan on a mortgage bond, including interest, laid at the 
sum of Company’s rupees two thousand, six hundred, and seventy- 
nine, annas two, gundahs six, (Company’s rupees 2,679-2-6.) 

It appears from the papers in this case that the defendant, Mo- 
liummud Hossein, appointed the plaintiff’, Kallachand Banerjee, to 
be the agent for his zumcendaree, &c., that the said defendant had 
on several occasions borrowed on loan money from the plaintiff^ — 
making in all the total amount of rupees one thousand, three hun- 
dred and one (Co.’s rupees 1,301); for the repayment of which sum 
the defendant mortgaged lus izarah mahaul, mouzah Kattagunge, 
which he held under a perpetual lease to the plaintiff, under a bond, 
dated the 13th day of Assar in the year 1243 B. S., on the considera- 
tion that the debt aforesaid was to be liquidated from and out of the 
accruing proceeds of the said farm; that in accordance with the above 
arrangement the plaintiff remained in possession of the property in 
question, and realized the amount of the rents due by the several 
ryuts up to the year 1245 B. S.; that in the year 1246 B. S., the 
defendant underlet the mahaul in dispute to an indigo planter, and 
having failed to repay the balance due by him with interest, the 
plaintiff instituted this suit. 

The defendant, Ramcoomar Roy, ‘in liis answer, states that he 
purchased the mahaul in question in the names of his sons, Kumul- 
chand and others, from the defendant, Mohummud Hossein, in the year 
1251 B. S.; that a suit under Act IV. of 1840, having subsequently 
been filed in the foujdaree court by Doorgah Doss, the defendant, 
Ramcoomar Boy was, on appeal, directed by the sessions judge to 
institute a civil action regarmng his rights to the property in dispute, 
which he (the defendant) had accordingly done ; that the defendant, 
Mohummud Hossein, had fraudulently instigated his agent, Kalla- 
chmd Banerjee, to institute this suit. 

The defendant, Mohummud Hossein, in his answer, admits the 
demand of the plaintiff. 
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The claimant^ Muzufier Hossein, represents that having obtained 
a decree against the defendant^ Mohummud Hossein^ and attached 
the property in dispute, in execution of the said decree, he (the defend- 
ant) had fraudulently set up his agent to file tliis suit. 

The principal sudder ameen decreed the case thus, that the plain- 
tiff is to realize the sum of rupees two thousand, six hundred, and 
seventy-nine, annas two, gundsms six, (Company’s rupees 2,679-2-6,) 
with interest and costs of suit, from the defendant, Mohummud Hos- 
sein, and that the mahaul in dispute cannot be sold, and that this decree 
will not be detrimental regarmng the rights of other parties. 

I do not see any sound reason on which to disturb the decision of 
the principal sudder ameen, passed on the 29th day of July 1848, 
therefore I dismiss this appe^ with costs. 

The 31st March 1849. 

Case No. 19 of 1848. 

Appeal from the decision of James Reily^ Esq.^ Principal Sudder 
Ameen of Hooghly^ dated the ll^A day of May 1848. 

Ryekomul Daby, (Defendant,) Appellant, 
versus 

Ombecapersaud Roy, (Plaintiff,) Respondent 

Suit regarding a mortgaged bond, laid at Company’s rupees one 
thousand, eight hundred and eighteen, annas twelve, (Company’s 
rupees 1 ,8 1 8- 1 2,) with interest 

The papers of this case shew that the defendant mortgaged her 
zemeendaree, consisting of six mouzahs, that is to say, lot Kamdeb- 
porc, &c., situated withm this district, to the plaintiff, on the 16th day 
of Chyte in the yetn: 1252 B. S., for the sum of Companys rupees one 
thousand,four hundred and fifty, (Company’s rupees l,450,)the amount 
being paid partly in notes and partly in cash, and for which amount tlic 
defendant gave her a bond which had been duly registered ; in conse- 
quence of me defendant not^ liquidating the debt, ^aintiff instituted a 
suit against her. 

The principal sudder ameen, James Reiljr, Esq., decreed the case 
expartey for the reasons record^ in his decision. 

It is urged in appeal that the appellant did not know of the 
institution of the suit, which had been filed against her by the 
plaintiff, and that she (the defendant) had not been served with the 
usual notice or proclamation, which facts will be proved by the per- 
sons who acknowledged the receipt of the said process, if their 
deposition be taken, &c. 

It is clearly necessary that the persons who acknowleged the 
receipt of the serving of the notice ana proclamation, ought to be sum- 
moned and examined in order to set at rest the picas offered by the 
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appellant I therefore decree this appeal, and reverse the decision of 
the principal sudder amcen, James Reily, Esq., passed on the 11th 
day of May 1848, and direct tliat the case be remanded to 
the principal sudder ameen, with instructions to restore the case 
to its original number on his file^ and re«>try it with reference to the 
remarks offered in this decree. 

Costs to be paid by each party respectively for the present, and 
ultimately by the losing party. 

The value of the stamp upon the petition of appeal is to be refunded 
to the appellant 
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PRESENT: H. F. JAMES> Esq., Judge. 

The 6th March 1849. 

Case No. 40 of 1847. 

Regular Appeal from the decision of Bahoo Isoknath Bose^ Second 
Principal Sudder Ameen^ dated the 2Qth May 1847 . 

Mr. H. G. French, on the part of Mr. J. C. Abbott, executor of the late 
Mr. A. C. Dunlop, and Mr. D. Gilmore and another, (Plaintiffs,) 
Appellants, 

versus 

Anund Chunder Mitter and Bindabun Chimder Mitter, for selves 
and as guardians of the minors, Bistochunder Mitter, Omesh- 
Chunder Mitter, and three others, (Defendants,) Respondents. 

Claim, laid at Company’s nmees 4,675-1, to obtain possession 
of certain lands, with mesne profits and interest 

The substance of the plaint in this case is, that the plaintiffs took 
in farm the rights and interests of Doorgapershad and Tarapershad, 
who, with one Simka^ Dossiah,held a 10 annas share in turuf Put- 
nah, &c., pergunnah Belphoohah, and that they afterwards held the 
same in putnee ; bnt that during the time of the farming lease in 
1242, on the 2nd and 3rd Joist, Sunkary Dossiah, the defendant, 
with several others, dispossessed the plaintiffs of some 140 beegahs 
10 cottahs of land in the bheel Bhouriah, which belonged to turuf 
Putnah, &c., and that the cage was instituted against the Mitters, as 
they are the legal heirff and representatives of Sunkary Dossiah. 

The defendants, in reply, state that bheel Bhouriah was never 
included in the lO^annas share of turuf Putnah ; but that it always 
belonged to Dabeypoor, in the 6 annas share of their zemindary in per- 
gunnah BelphoolialL The defendant Doorgapershad files a separate 
reply, and, though acknowledging the land in question to belong to 
the 10 annas share, denies the dispossession. 

The second j>rincipal sudder ameen dismisses the claim of the 

{ plaintiffs, declaring the investigation of the case is barred by the 
aw of limitations. 

The plaint was made in December 1845, md throughout the 
papers of the case I 3ta unable to find any proof that Doorgapershad 
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or Tarapersliad in the previous twelve years ever held any right in 
bheel Bhouriah. In the year 1832^ there was a dispute reading the 
lands in this bheel between Hursoonder Dutt Chowdhree, nusband of 
Sunkary Dossiah^ and the zemindar of Mukeempore^ and the case 
was settled by some amicable arrangement between the parties, and 
it appears, while that case was going on, that Doorgapershad and 
Tarapershad filed a petition of objection, and claimed the lands of 
the bheel as their own; but there is no proof that any part of the 
land at that time fell to their share ; and, though the plamtiffs wish 
to establish their right to the lands from that time up to the time of 
dispossession, stated by them to be 1242 B. (1835,) the kubooleeuts 
of the ryuts filed by the plaintiffs, I decline to consider authentic. 
The ink is new While the paper has the appearance of age, and in 
some parts the ink has penetrated through the paper, while in others 
it is dark, and has the appearance of freshness, and the witnesses, 
who give evidence to support these kubooleeuts, differ greatly in 
their statements regarding the dispossession. They say that Anund 
Chunder Mitter cut down and carried off the rice crop, whereas 
the plaintiffs, in their plaint, state that Sunkary Dossiah, with the 
assistance of a strong body of men, dispossessed them, consequently 
their statements regarding possession I do not believe, and I consider 
therefore the case barred by the law of limitation, and dismiss the 
appeal. 


The 7th March 1849. 

Case No. 39 of 1847. 

Regular Appeal from the decision of Moulavee Mooftee Lutf Ilosseiny 
First Principal Sudder Ameen, dated the 25th May 1847. 

Teetochunder Sirkar, (Plaintiff,) Ap^llant, 
versus 

Sreedhur Ghose and others, (Defendants,) Respondents. 

CLAiM^laid at Company’s rupees 8*00, to establish the amount 
of a jummah and to obtain the amount of profit with interest during 
theperiod of dispossession. 

Tne plaintiff states that he held a Jummah from the former talook- 
dar of wvikf estate in this district of certain lands in mouzah 
Basdebpore, pergunnah Seidpore, at a yearly rent of 362 Sicca rupees, 
or Company’s rupees 386-2*1-2, and that in conse(]^uence of the bad 
crops the talookdar executed a deed, remitting the difference between 
the Sicca and Company’s rupees, amounting to rupees 24-2-1-2 ; and 
that according to the lower jumma he hsm always paid his rent to 
the former talookdar, and to tne farmer under the present talookdar ; 
and that the present talookdar dispossessed hinf of the lands in 1250, 
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and instituted summary proceedings for the recoveiy' of the rent due 
at the full jumma^ (disregarding the deed of renussion, dated 10th 
Aughun 1246 B,, and therefore this suit was brought to establish the 
validity of the deed of remission^ and to fix the jumma of the lands 
according to that deed^ and to obtain the amount of profits accruing 
from the estate during the time that the plaintiff was dispossessed of 
it 

The defendants deny that the plaintiff was ever dispossessed by 
them^ and assert that the deed of remission is a forgery. 

The first principal sudder ameen dismissed the case^ and says that 
the plaintiff does not make good his claim for remission. With the 
papers of the case there is a copy of a petition presented in the fouj- 
dary court, on 13th Phalgoon 1250, by the plaintiff, in which he 
acknowledges his jumma to be 362 Sicca rupees, and in which there 
is no mention of any reduction ; and among the papers there is no 
corroboration by witnesses, or otherwise, of the validity of the docu- 
ment, and I find on examining it that it is ^ven through the instru- 
mentality of a gomashtah. Inis has a suspicious appearance. And 
with reference to the alleged dispossession I find that one of the wit- 
nesses named by the plaintiffs to prove the dispossession is also a 
defendant in the suit, and that another represents his residence to be 
in a different part of the district to that mentioned by the plain- 
tiff. Under these circumstances I confirm the order of the lower 
court 

The 7th March 1847. 

Case No. 38 of 1847. 

Regular Appeal from the decision of Moulavee Mooftee Lutf Hossein, 
First Princippl Sudder Ameen, dated the 25th May 1847. 

Teetochunder Sirkar, (Defendant,) Appellant, 
versus 

Sreedhur Ghose and Omacharan Ghose, (Plaintiffs,) Respondents. 

Claim, laid at Company’s rupees 833-1 5-8^, on account of balance 
of rent 

This case has reference to Case No. 39 above. 

The talookdar ofithe wukf estate instituted this case for arrears of 
revenue due for the lands of Basdebporeheld by the defendant; and 
the first principal sudder ameen decreed the amount with reference 
to the larger jumma, not admitting as valid the deed of remission. 
This order I consider correct, for I put no faith in the deed filed 
by the appellant for the reasons stated above, and I dismiss the 
appeal. 
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The 7th March 1849. 

Case No. 50 of 1847. 

Regular Appeal from the decision of Baloo Loknath Bose^ Second 
Principal Sudder Ameen^ dated the 25th June 1847. 

Greedhur Sein^ (Defendant,) Appellant, 
versus 

Mohesli Chunder Roy and Dwarknath Roy, (Plaintiffs,) and three 
others, (Defendants,) Respondents. 

Claim, laid at Company’s rupees 1,494-14-4, to obtain posses- 
sion of a jnmina, with mesne profits and interest. 

This suit 'was instituted in July 1846, to set aside a summary 
award and to upset a sale of a jumma, which in consequence of the 
said award had been sold, and to regain possession of the jumma. 

The plaint sets forth that the plaintift*’s father, one Meertunjoy 
Roy, held an hereditary jumma in mouzah Goosepore Semakallee, 
pcrgunnah Nuldee, at a yearly rent ofCo.’s rupees 345-14-1 1 ; and that 
it was thus entered in the records of the zemindar’s cutcherry, and 
tliat for 1251, and up to Jeit 1252, the plaintifis paid to the zemindar’s 
gomashtah the rent, and had obtained receipts for the same, and that 
the zemindar had instituted a summary suit against them for the 
year 1251, acknowledging only the receipt of 273 rupees for that 
period, and that, without the plaintiffs’ having received intimation of 
the same, their jumma was sold on 3rd Phalgoon 1252, the decree 
being expartOy and purchased by one Greedhur Sein, the mooktyar of 
Ramruttun Roy ; and the plaintiffs state that they were dispossess- 
ed of their jumma in consequence. 

The defendant Greedhur says that he purchased the jumma on 
his own account, and that Ramruttun Roy has no interest in it. 

Ramruttun Roy acknowledges possession, and says that he got 
possession by purchasing half of the jumma from Koomlakant, who 
is the son of Radakaunt, who was a joint shareholder with the father 
of tlie plaintiffs. 

The second principal sudder amcen decreed the case for the plain- 
tiffs, stating, as his reason for so doing, tKat in the papers there was no 
proof that the summons or notice h^ been served on the defendants 
in the summary suit 

This order I consider correct, for, on examining the record of 
the case, I can find no evidence as to the issuing of ^e summons as 
requisite in such cases by Section 15, Regulation VII. of 1799, or 
of the notice enjoined by Clause 3, Section 18, Regulation VIII. of 
1819. The appeal is therefore dismissed. 
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The 7th March 1849. 

Case No. 61 of 1847. 

Regular Appeal from the decision (f Baboo Loknath Bose^ Second 
Principal Sudder Ameen, dated the 25th June 1847. 

Ramruttun Roy and two others^ (Defendants,) Appellants, 

versus 

Moheshchimder Roy and Dwarkanath Roy, (Plaintiffs,) and Ranee 
Kutteeanee and three others, (Defendants,) Respondents. 

Claim, laid at Company’s rupees 1,494-14-4. 

This case is connected with the one just decided. No. 50. 

The appellant attempts to establ^h the facts stated by him in his 
reply in case No. 50, viz. that he is not the auction purchaser, but that 
he came into possession of the land by purchasing it from Koomla- 
kant, and he produces documents in support of his assertion. But in 
these I put no faith. I look on the whole as forgeries, and concur iii 
the decision of the lower court 

The 23rd March 1849. 

Case No. 40 of 1846. 

Regular Appeal from the decision of the First Principal Sudder AmeeUy 
Moulavee Kuleem Khan, dated the 23rrf December 1844. 

Fukeerchimd Ghose, and after his death, Pearee Mohun Ghose and 
Debnarain Ghose, (Defendants,) Appellants, 
versus 

Reaut Allee, and after his death, his wife, Raja Beebee, and son, 
Kossim Allee, and Soroop Chunder Shah, (Plaintiffs,) Respondents. 

Claim, laid at rupees 137-8. To obtain possession of certain 
lands, with mesne profits. 

This case was tried and decided by me on the 14th March 1848, 
and entered in the printed Zillah Decisions for that month ; but on 
Debnarain making a special appeal to the Sudder Dewanny, it was 
ruled by that Court that my decision was not so full in details as it 
ought to have been. The case was therefore remanded to me to draw 
up my decision de novo, in accordance with the provisions of 
Act. XII of 1843. ^ 

This case was instituted in the court of the moonsiff of Lohagrah, 
January 1838, by the plaintiff, to recover possession of a jumma 
with wasilat, which he had held for some years, in the village 
Lorooliah, in the talook of turuf Handla Booreekalee, pergmmah 
Nuldee, and from which the defendants had dispossessed him in 
1237 B. S. The amount of land the plaintiff states to be 13 pakees, 
22 kanies, 2 rakes. 

The defendants deny the dispossession, and say that the bound- 
aries of the land gi^n in by the plaintiff, as of the land from which 
he had been ousted, includes land belonging to them. 
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The moonsiff considered the claim proved by the plaintiff. Ilis 
pottah was valid, and the dispossession proved by witnesses, and tin', 
defendants were unable to bring any documents in support of their 
allegation. The moonsiff^ on 28th February 1839, decreed the case 
accordingly, and the order was appealed, and came for investigation 
before Beijnath Sein, the principal sudder ameen, who, in Septem- 
ber 1841, confirmed the order of the lower court A special appeal to 
tlie judge of the zillah was then made, who, in May 1842, reversed 
the decisions of both the lower courts, and ordered the case to be 
remanded for re-investigation, and directed that the land should be 
measured as stated in the defendant’s pottah ; and tliat, if any lantl 
should be found in his possessioii in excess of that mentioned in the 
pottah, the plaintiff* should be ]^t in possession of it to the extent of 
his claim. 

The principal sudder ameen, on receiving those orders, took up the 
case himself, instead of forwarding it to the moonsilf*’s court to have 
the judge’s order carried into effect, and directed a local investiga- 
tion by an ameen, and subsequently confirmed the order of the 
moonsiff* in the case on its first coming before him. From this order 
a special appeal was made to the Sudder Court by the defendants, 
who, on 6th June 1846, were referred to the judge of the zillah, 
as the order of the principal sudder ameen was to be considered as 
an order of a court of first instance, and thus the case came 
before me. 

On looking over the papers of the case, I find that the principal 
sudder ameen, on receiving the orders of the judge, Mr. Bentall, 
dated May 5th 1842, viz. that the land of the defendant was to be 
measured, and that, if any land in excess of that detailed in his pottah 
was found in his possession, the plaintiff* was to be put in possession 
to the extent of his claim, ordered a local investigation by an ameen. 
'riirco different ainecns were successively appointed to perform the 
duty, but their several reports were objected to, and finally an 
umlah of the principal sudder ameen’s court, named Noeiuchand 
Doss, was deputed to make the enquiry, and his papers imd rei)ort 
were wdth a trifling exception allowed by both parties to be correct 
and just, He measured the land in the possession of tlie defendant, 
and found it to amount to 10 khadas, 13 pakees, 11 kanees, 3 rakes, 
2 koorees, and in his pottali was inserted 8 khadas, 7 pakees, 29 
kanees, 2 rakes, the surplus therefore being 2 khadas, 5 pakees, 22 
kanees, 1 rake, 2 koorees, out of this the plaintiff* was put in posses- 
sion of his claim, viz. 13 pakees, 22 kanees, 2 rakes. 

This order 1 consider fiiir to all parties with reference to the 
instructions of the judge. Tbo ameeiis papers have an appearance of 
truth and careful investigation about them, and only one objection 
regarding a small patch of land was started to the measurement. 
I therefore confirm the decision of the loweri^oourt, and leave the 
costs of appeal to the appellants. 
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The 31st Makoii 1849. 

Case No. 44 of 1847. 

Regular Appeal from the decision of Moulavee Muftee Lutf 
Ilosseiriy First Prindipal Sadder Ameen^ dated the \2th June 1847. 

Gopecnatli Mujoomdar, (Plaintiff,) Appellant, 
versus 

Muddosoodun Nundee, (Defendant,) Respondent. 

Claim, laid at Company’s rupees 398-0-6, on account of a bond 
debt 

This case was instituted to recover the amount of a bond debt with 
interest The plaint sets forth that the defendant borrowed from the 
plaintiff, Company’s rupees 400, on 20tli Asar 1251, and gave an 
acknowled^ent for the same, agreeing to pay the principal and inter- 
est in full, in the month of Bhadoon of the same yeay ; but in this the 
defendant failed: however, in Poos 1251, he paid Company’s rupees 
100, in liquidation of the original debt, and the receipt of' this was 
acknowledged on the back of the bond; and to recover the remainder 
the plaintiff was forced into court. 

The defendant did not enter an appearance in court. 

The first principal sudder ameen dismissed the case, giving as his 
reasons for so doing, first, that it does not appear that at the time the 
deed was registered the defendant w^as present, or that any one on 
his account allowed the validity of the deed ; second, that the wit- 
nesses to the deed are ignorant people and unable to read or write, 
and that on their giving their deposition in court, they allowed that 
at the time of the deed being written there were present many per- 
sons who could read and write, and yet that they were not made 
witnesses to the de*ed ; third, that he puts no faith in the evidence of 
the other two witnesses produced by the plaintiff', as being present 
when the bond was written, as he thinks their names would un- 
doubtedly have been affixed to the bond had they witnessed its exe- 
cution ; fourth, that it does pot appear that previous to this transac- 
tion the parties had any dealings with each other. 

I cannot agree with the first principal sudder ameen in the opinion 
he has formed of this case. The bond is dated 20th Asar 1251, and 
it was registered 3rd July 1844, (21st Asar,) the day after its execu- 
tion, and, from the remarks signed by the register, it appears that one 
Neemanund Chuckerbutty, a mooktyar of the defendant, was present 
when the document was registered, and that he allowed its authenti- 
city. The second reason assigned by the first principal sudder 
ameen, I consider of little value. The third is equally weak. The 
fact of the witnesses being unable to read or write does not invalidate 
their evidence in a court of justice; and the fact of a deed being writ- 
ten in the presence 3!* persons whose names were not affixed to it as 
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witnesses^ cannot be considered as sufficient cause to doubt its 
authenticity. The fourth reason^ unsupported by other facts, is 
deserving of little consideration. The deed, in my opinion, bears 
the appearance of truth: it is regularly registered, and witnesses 

f 've clear and straight forward evidence regarding its execution. 

therefore decree the amount claimed with interest, reversing the 
order of the lower court ; and I direct the costs of both courts to be 
paid by the defendant. 
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Present : H. T. RAIKES, Esq., Judge. 

The 20th March 1849. 

Case No. 162 of 1848. 

Appeal from a decision of Mr. C. Machny^ Principal Sudder Ameen 
of this Zillahy passed on the Hth July 1848. 

Jyegopaul Banerjea, (Plaintiff,) Appellant, 
versus 

Ramkanye Gungolee, (Defendant,) Respondent. 

The plaintiff instituted this suit on a bond, dated the 29th Asseen 
1253 Umlee, for rupees 336, principal, and the interest thereon. The 
amount of the loan is stipulated to be paid in one montli from date 
of the boncL 

The defendant pleaded that he had never borrowed the money, 
but had gone to plaintiff’s to inform him that a sum of money was 
due, which he fplaintiff) had borrowed on tlie pledge of some jewel- 
lery, and that the holder of the pledge was about to sell the property 
unless the debt was liquidated. This enraged the plaintiff^ and he 
forcibly took from him (defendant) the bond for which he now sues 
him. 

Defendant had complained in this matter in the foujdarry court, 
and his case been dismissed for want of credible proof. 

The principal sudder ameen thus records his opinion. — " From an 
attentive consideration of all the circumstances of the case, the 
depositions of the defendant’s witnesses taken in this court, the copies 
of the foiddarry depositions and perusal of the foujdarry roobacaree 
(produced by plaintiff) dated 6th of April 1846, I am of opinion 
that the fact of the defendant having been forc^ to execute the 
bond, on wliich this“suit is instituted, has been sufficiently and clearly 
established. First, because of the improbability of me defendant 
having borrowed so large an amount on so short a stipulation of re- 
payment. Moreover, the plaintiff’s witnesses have stated that the 
defendant fiimished Ae stampt paper on which the bond is written ; 
but it appears from the endorsement thereon, that the paper was pur- 
chased by Juggut Naram Dey, the plaintiff’s iHcle’s mooktyar, and 
that both the j^aintiff and his uncle are to this day living together. 
Secondly, the bond^ not registered, which, considering the recent 
date of the alleged transaction and the large amount with reference 
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to tlje circumstances of the defendant, the plaintiff ought to have had 
registered, and which no doubt he would have done had he really 
lent the money, but which I do not believe he did. Under these cir- 
cumstances, not considering the plaintiff’s witnesses to be worthy of 
reliance, I^would dismiss his claim on bond.” 

The plaintiff has appealed against this decision, on the grounds 
that the principal sudder ameen has not given any valid reasons for 
dismissing his claim, and praying for a reference to the record to see 
what has been stated by the defendant’s witnesses and his own. 

The point to be decided in this case was the issue selected by the 
defendant, namely, that the bond on which the claim was brought 
against him, had been taken from him by force and without his 
consent. 

This fact the principal sudder ameen presumes has been establish- 
ed, and for the following reasons : — ^First, because it is improbable 
the defendant would have borrowed the money for so short a period. 
Moreover, the stampt paper on which the bond was engrossed was 
purchased by the plaintiffs uncle’s mooktyar, though stated by 
plaintiffs witnesses to have been provided by defendant; secondly, 
because the plaintiff never registered the document. 

To show the utter fallacy of the reasoning adopted by the princi- 
pal sudder ameen in basing his decision on these presumptions, it is 
only necessary to refer to the facts from which they are drawn. 

llie first fact is, that tlie bond is of short date, — the presumption 
derived from it, that the defendant would never have borrowed 
money on these terms. But no reasons are given why tliis conclu- 
sion should be drawn from the fact i though, as such a fact is not in 
itself sufficient to account for the conclusion, the court drawing so 
strong a presumption from it, should have explained by its own rea- 
soning how one became the consequence of the other. 

Then regarding the stampt paper. It is stated by plaintiffs wit- 
nesses that the bond was engrossed on stampt paper provided by 
defendant, and the principal sudder ameen disbelieves this statement 
altogether, and draws a strong inference against the plaintiffs case, 
because the plaintiff’’s uncle’s mooktyar {mrchased it from the vendor, 
and the plaintift' and his uncle are still living together. This fact 
may be priind facie susjacious, but it was in the power of defendant 
to summon this mooktyar, and to allow the couit to judge from his 
evidence whether or not this fact could form a presmnption in favor 
of defendant’s statement; and as this was not done, the circumstance 
of itself should not have been allowed much weight in defendant’s 
favor. 

The other fact is the non-registay of the bond, and the principal 
sudder ameen relies upon this as proof that the plaintiff never lent 
the money, because, had he done so, he would certainly have rems- 
tered tlie document. The reasoning b/ whic]^ he arrives at fliis 
conclusion is this, tliat the amount was large with reference to the 
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circumstances pf defendant and the transaction recent. But, in reality, 
these facts can prove nothing, and are quite insufficient to justify 
the presumption adopted by him. The registry of a deed is a volun- 
tary act, the omission to perform this act may arise from circumstances 
distinct from those presumed in this case, and which in themselves 
do not peremptorily require its performance, though they should be 
shown to do so, if relied upon as ^omids for a judgment. I now 
turn to the record, and the depositions of defendant’s witnesses, wliich 
the {principal sudder ameen says sufficiently and clearly establish 
the fact of the defendant having been forced to execute the bond. 
The witnesses state that they were at the plaintiiTs house after the 
defendant had been beaten, but when he signed the bond the defend- 
ant declared he did not owe the money, which plaintiff alleged he 
did ; that all this occurred in the most public manner, and in sight 
of a number of people passing to and from a haut. Against the 
(Tcdibility of this story is the fact, that the defendant never com- 
plained against an open outrage of this kind until more than a month 
after the occurrence, and the foujdarry roobacaree records that his 
complaint was dismissed on account of his witnesses giving a direct 
contradiction (regarding the date of tliis occurrence) to his petition 
and complaint in the foujdarry court. I did not refer to the deposi- 
tions of the parties in the criminal court, because such depositions 
arc not evidence unless tlie witnesses themselves be not forthcoming, 
which fact was not pleaded by the defendant As I consider tlie 
defendant failed to prove the defence set up by himself, I reverse 
the order of the principal sudder ameen in this case, and decree the 
appeal with costs against the defendant (respondent) in both courts. 

The 29tii March 1849. 

• Case No, 193 of 1848. 

Appeal from a decision of Mr. C. Machaify Principal Sudder Ameen 
of this districty passed on the 2^th Avgust 1848, 

Bydenatli Jana, (Defendant,) Appellant, 

• * versus 

Pudma Debeeah, (Plaintiff,) Respondent 

The decision of the principal sudder ameen contains the subject 
matter of tlie pleadings, and the judgment is recorded at some length, 
entering so much into details that it is necessary to give it in mil. 
It is as follows : — Suit to obtain the reversal of an order of the 
deputy collector of this district, recortog the name of Rajmohim 
Sutputee, along with that of the plaintiff, as proprietor of talook 
Chuck Bhurut, to cancel a putnee bynamali, and to be maintained 
in her possession as formerly; plaint laid at rupees 1,871-6 annas, 
10 pie. The plaintifiEstates that Gopeechum Sutputee, her father- 
in-law, was purchaser of the talook in dispute (mehaul Chuck Bhu- 
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rut, comprising 5 mouzahs^ sudder jnmma Sicca rupees 358,8 annas,) 
on a kuballa, oearing date the 7th Sawun 1202 tf., in flie name of 
his two sons, Mudhoosoodun and Surbanund, (plaintiff’s husband,) 
from one Rughoonath Boy, for the sum of rupees 791 ; and that he 
was also purchaser of another talook, namely, mehaul Barjuswa, 
comprising 5i mouzahs, which he purchased in the name of his wife, 
Kooranee Debeeah ; and that he held possession of 'these talooks up 
to his death ; that after his death his two sons, Mudhoosoodun and 
Surbanund continued to hold ijmalee possession up to the 4th Kar- 
tick 1231, at which period they made a division of the property 
under a deed (hissanamah,) the plaintiff’s husband, Surbanund, taking 
Chuck Bhurut, and his brother, Mudhoosoodun, taking Chuck Bar- 
juswa ; that in this way plaintiff’s husband held possession during his 
lifetime, and after him the plaintiff, when in 1252, the plaintiff* peti- 
tioned the collector to have her name recorded in place of her hus- 
band, as sole proprietor of the talook in question, on which Kajmohun 
(Mu^oosoodun’s son) entered a mozahimut, and in collusion with 
her (plaintifTs) mookteear obtained the namjaree” of his name 
along with that of the plaintiffs, in the books of the collector’s office ; 
that on the strength of Rajmohun’s name having been so entered 
along with that of the plaintiff in the said mehaul, and finding her to 
be an old helpless woman, he (the said Rajmohun,) with the view of 
prejudicing the plaintiff*’s rights, gave a putnee of the mehal in dis- 
pute to one Bydenath Jana, on a putnee bynamah, dated 23rd Assar 
1253; that as Rajmohun had no right so to do, the plaintiff* institutes 
this suit in virtue of her “ hissanamah” deed, to effect a reversal of 
the namjaree of Rajmohun’s name made by the collector, to have 
cancelled the putnee bynamah to Bydenatn Jana, and to maintain 
possession of her property as heretofore. 

“ The answer of Bydenath Jana, defendant, is to the following pur- 
port, that plaintiff and Rajmohun, after being in ijmalee possession of 
the talook in dispute, gave to liini the putnee thereof on a deed dated 
the 23rd Assar 1253 ; and that he has held possession ever since ; that 
the hissanamah produced by plaintiff is false, and that he (Bydenath) 
had abundant documents to skew the ijmalep possession of plaintiff* 
(Rajmohun,) &c. 

The following appear to me to be the points for determination in 
this case : ^ 

" First Whether the execution of the hissanamah produced by 
the plaintiff has been established, and, if so, whether under it plain- 
tiff’s husbmd, and after him the plaintiff, has been in sole possession 
of talook Chuck Bhurut 

Second, ■ Supposing £he hissanamah to be established, was Raj- 
mohun entitled to have his name recorded, along with that of the 
plaintiff, as proprietor of the talook in dispute. 

" Third. Whether the putnee to Bydenat^s a valid transaction, 
and is it binding on the plaintiff. 
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With regard to the first poii^t^Iam of opinion that the execution 
of the hissanamah, dated the 4th Kartick 1231, has been fully estab- 
lished by the testimony of two of the subscribing witnesses to the 
deed, deposed in this court, and by the petition of Kumul Lochun 
(who is Rajmohiln’s n&phew and skureekdar) presented in case No. 
138 of 1847, now before me, and which is intimately connected with 
this suit, inasmuch that the decision of that suit and of twenty others 
will depend upon the judgment to be passed in this, being for rents 
of the talook under dispute. In this petition, that is, Kumul Lo- 
chun’s petition, it is distinctly stated that the talook Chuck Bhurut 
belongs to the plaintiff’s liissa, or portion, and which, from the docu- 
ments laid before me, I have every reason to believe to be the case. 
Moreover, the original I^balla, dated the 7th Sawun 1202, on which 
the talook was purchased, was in possession of the plaintiff, by whom, 
through her vakeel, it has been filed in this case: this circumstance 
therefore is in favor of the plaintiff, and goes far to support her plea 
of possession. Thus much with respect to the said hissanamah^ I will 
now enquire into the possession in ftirtherance or in carrying out 
the conditions thereof! With regard to which, from the several 
dakhillas, bearing the signature of the revenue officers, from tushseel 
papers, comprising several nuthees, from the puttahs of ryuts, and 
their admission of being her ryuts, filed in the suits connected with 
this now before me, and to which I have already alluded, from the 
implications drawn from the several durkliasts, &c,, filed by tlie plain- 
tiff*, and from the testimony of her witnesses, I have no doubt of sole 
possession having been held by Surbanund, plaintiflF’s husband, and 
after him by the plaintiff from the time the hissanamah was made 
between the two brothers, Surbanund and Mudhoosoodun. It is, 
moreover, to be noticed that, besides the assertion made by Bydenath 
of Rajmohun’s having been in possession, there has not been produc- 
ed a single satisfactory paper or document which even so much as 
speaks of his having held possession of the disputed property for a 
single day; nor has the said Rajmohun himself attempted to prove 
tliis point, although a defendant in this case, which doubtless he 
would have done had. he any just title to the property. One 
remark more before I have done with the first point selected for con- 
sideration in this suit, which is, tliat should it be urged tliat the 
dakhillas produced -by plaintiff have been given in the names of 
Mudhoo Surbanund!!* and hence how can the plaintiff be considered 
as sole proprietor f To this I would reply: true, the dakhillas bear the 
joint names Mudhoo Surbanund,” but that it is the custom in all 
collectorates as well as in zemindarees, to give dakhillas in the names 
of the original holders, or the parlies by whom the land was first taken, 
till such time as those names are changed m the regular course by 
" namjaree” of others, who nlay ham succeeded them, or may have 
bec<me proprietors ofiljeir property , frmn whatever cause; and hence 
the reason why the names Mudhoo Surbanund!* appear on the 
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dakhillas filed by plaintift^ her name atom not having been recorded 
owing to the objections put in by Ram Mohun^ to the collector^ at 
the time she applied to him to have her name recorded. Having 
now recorded my reasons for considering the first point established 
in favor of the plaintiff^ 1 shall now proceed to the second question 
for decision. 

As regards the second point for decision 5 1 consider that to 
be already disposed of in favor of the plaintiff, by the reasons 
set forth by me on the first, in which the execution of tlie 
hissanamah has been considered as establishecL Such being the 
case, I, of course, am of opinion that the defendant Rajmohun 
had no right to get his name recorded along with that of 
the plaintiff as proprietor of talook Chucl^ Bhurut, and that con- 
sequently it must be struck out of the " namjaree” made by the 
deputy collector on the 27th Ajail 1846. From the " namjaree” 
file, which I have now before me, I cannot but remark that it 
appears the deputy collector had not given the subject sufficient con- 
sideration, when he directed the name of Rajmohun to be recorded 
along with that of the plaintiff, because it is shewn from his own 
proceedings, or roobacarree, held in tlie case, and from the kyfeeut 
furnished to him by the mahafiz and hoodah mohurrir, that the 
khtLzannay or rent^ of talook Clmck Bhurut was paid in through the 
plaintiff and Boucharam Dossy (which said Bacharam Doss has 
deposed in this court that he is the servant of the plaintiff^) and that 
the khuzana of the other talook (Barjuswa) was paid in by Rajmo- 
liun alone. Now had the deputy collector reflected, he might have 
observed from this veiy circumstance that there must be some rea- 
son why the rents of these two talooks were separately paid into the 
collectorate. It moreover appears that, at the time plaintiff* made 
her application to obtain the namjaree,” she filed her kuballa and 
other documentSy notwithstanding which the deputy collector, in con- 
sequence of the plaintiffs having made some delay in producing her 
witnessesy although not a tittle of documentary proof either as regards 
payment of rents of the talook in dispute or of his possession had 
been adduced on the part of Rajmehun, ordered the name of the 
said Rajmohun to be recorded along with tliat of the plaintiff. This 
1 conceive to be irregular on the part of the deputy collector, and I 
have therefore the less hesitation in directing Kajipohun’s name to 
be expunged from the collector’s book of mutations, as regards the 
talook. 

“ With regard to the third point, it is needless to say more than that 
1 do not consider the transaction of the putnee.to be a fair or a valid 
one, and that therefore it is neither, obligatory nor binding on the 
plaintiff in this case. That the putnee bynamah was executed by 
Rajmohun and given to Bydenam, I have no doubt, nor have I any 
doubt as to his object in so dmng, which evidently was to benefit 
himself, at the cost and injury of Pudmjf Dibeeali’s (plaintiff’s) 
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rights. Rajmohun well knew that he had no right to the talook in 
dispute, and therefore in giving the putnee thereof to Bydenathi he 
had in view (in the event of that not being disputed) the object 
of claiming a moiety of the same as his property. Besides, nothing 
can be easier accomplished than the executing a writing, (docu- 
ment,) giving away property not belonging, to one’s self ; and this 
is exactly the case in the present instance, and I would conse- 
quently reject the putnee bynamah in question as invalid and of 
none effect 

Besides the putnee bynamah, the defendant Bydenath has filed 
the documents enumerated below, but these, in my opinion, are of no 
avail to him : on the contrary, they go far to strengthen me in the 
belief of the extreme c^lusion between him and the defendant Raj- 
mohun. It must be borne in mind that the putnee bynamah is 
dated the 2Zrd Assar 1253. Now it is remarkable tliat only six days 
after this occurrence, the ryuts of Chuck Bhurut should have peti- 
tioned the magistrate (as shewn from the copy filed,) to prevent an 
individual by name Rajib Lochun from making a dunga” with 
them ; and also that in that petition they should have entered so mi- 
nutely into a detail of all the particulars relating to the giving of the 
putnee to Bydenath. For this detail there certainly was no necessity^ 
1 am consequently satisfied the petition was made by Bydenath him- 
self in the name of the r 3 ruts, with the view of giving strength to his 
alleged putnee tenure ; and besides my own conviction that Byde- 
nath must have been the author of the petition in question, there is 
another petition on the file (which plaintiff has filed,) presented to 
the magistrate by the very ryuts who are said to have presented the 
former petition^ wherein they deny ever having given it. The gauch 
kubooleeutof the ryuts, which Bydenath has filed, is to the same pur- 
port as presented six days after the t^ing of the putnee, 

and consequently the same observations as regards Bydenath’s frau- 
dulent attempt to secure to himself the putnee of the talook under 
dispute, is as applicable in this instance as it is in that of the afore- 
said petition. Two dakhillas and a ** khut^ alleged to have been 
given to Bydenath by plaintiff, only nineteen days after the alleged 
giving of the putnee (11th Sawun 1253,) have been filed by the for- 
mer. The dakhillas are in acknowledgment of rents received, and 
the " hhuf being a. recapitulation of the purport of the putnee to 
him, with all its details even to the mention of the said putneenarnak 
being a registered one ; but these two, in my opinion, are of no avail, 
and is only consistent with the rest of Bydenath’s fraudulent conduct 
in this transaction, for it can scarce be considered probable that, such 
a very short time after the putnee, Bydenath comd have collected 
sufficient assets to pay the rents shewn on the dakhillas, or that 
plaintiff would have granted dakhillas under her seal, when she 
omitted to attach swi. seal to the putnee bynamah, which she along 
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with Rajmoliun is alleged to have given to Bydenath. Moreover, 
the bmission of the plaintiffs seal to the putnee deed and the reasons 
assigned for such omission are most minutely detailed in the letter 
which Bydenath asserts the plaintiff wrote to her, so much so, indeed, 
that it is impossible to believe it could ever h&ve been written by 
her : in short, Bydenath, in his anxiety to attain liis object of securing 
the putnee, has^ overreached himself and hence that which he pro- 
duces as proofs in his favor, only goes to satisfy me the more of his 
fraudulent intent, in collusion wim the defendant Rajmohun, with 
the view to prejudice the rights of the plaintiff. Bydenath has also 
filed two khuts, dated respectively the 15th and 17th Sawun 1253, 
stated to have been written to liim by plaintiff’s son-in-law (Govur- 
dhun Putee,) the one twenty-three days^ik^ otlfgr twenty-five day jyq/lfer 
the giving of the alleged putnee. These letters purport to express the 
satisfaction felt by him at BydenatKs taking the putnee^ and advising him 
by no means to give up the same; in short these khuts go to confirm in 
every respect Bydenath’s assertion of the putnee. Now irrespective 
of the want of autlienticity of the ‘‘ khuts” in question, is it to be 
believed that Govurdhun would have written the letters attributed 
to Wm, when in so doing he, to all intents and purooses, would be 
acting to the prejudice of the rights and interest of his son (Lutbur 
Puttee) the nowasa, or grandoiild of the plaintiff? and therefore 
these ** khuts^ I consider as fabrications, got up with the object of 
giving strength to liis pretensions. I have already expressed my 
opinion that the plaintiff never gave the putnee to Bydenath. I will 
now for argument sake suppose that she did so ; but even then she as 
a childless Hindoo woman could not^ in accordance with Hindoo law, 
dispose o^ or alienate her husband’s ancestral property without the 
consent of her nowasa,” or grandchild, above referred to, and there- 
fore such an act on her part would be invalid. 

" The magistrate’s and sessions judge’s roobacarree and darogah’s 
report filed in tliis suit by BydenaA bear no reference to this case 
that could benefit him, nor was the plaintiff or Rajmohun a party in 
the foujdarry suit to which they relate. The copy of the report of 
Nund Kishore Sircar, the seemanabunilee” pmeen, which Bydenath 
has also produced, is of no benefit to him, because he, as a boundary 
ameen^ was deputed to give the boundaries of the different estates or 
properties, not to declare what " hissa,” or proportion, of the profits 
thereof the respective parties took or were entitled to, and therefore 
the insertion in his report of this particular matter was made, it is 
more than probable, at the desire of Rajmohun, and in collusion 
with him. 

“ The three chullans bearing the authentication of the collector, 
dated in 1249, and filed by Bydenath, will avail him nothing, 
becsuise I have already in the forepart of this judgment, stated, that 
Bacharam, through whom the rents had been^Mud, was a servant of 
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the plaintiff; and as regards the other two chullans^ which B^xlenath 
produces, and which appear to have been given marfut RqjmohunP 
1 observe that one of these .was given to him a short time precedzriff 
tlie namjaree” of his name (dong with the plaintiff) in talook 
Chuck Bhurut,” andihe other after the " namjaree.” The latter cir- 
cumstance (his name having been recorded) was as a matter of 
course ; and the -former Rajmohun may have effected collusively ; 
but under neither circumstance do tliese benefit Bydenath’s preten- 
sions. The defendant Bydenath has filed copies of two roobacarrees 
of the collector, dated respectively the 2nd April and 19th May 1847, 
and on wliich he lays great stress^ as strengthening his plea of the 
putnec, but as these relate only to the payment of , arrears of rent 
by certain parties into , the collector’s treasury, and to the fining of 
one Mudhoosoodun in the sum of 20 rupees, and not as to the real 
rights of Chuck Bhurut,” or shewing whose property it was, I do 
not see in what respect (further than that they shew the arrears due 
on the talook were paid by Bydenath as asserted putneedar) they 
can avail him, or be considered as proof that the putnee was really 
given to him by and under the sanction of Pudma Debeeah, the 
plaintiff. This is the real point at issue in this case, and without clear 
and most satisfactory proofs thereon, on the part of the aforenamed 
Bydenath, (and which there is not,) his claim to the putnee is alto- 
gether untenable. Some witnesses have deposed on the part of 
the defendant Bydenath, but on consideration of the documents 
and proofs adduced by the plaintifi^ I consider thc^m of no avail to 
him. 

" Under the foregoing circumstances, I consider the plaintiff 
entitled to a decree, canceling the namjaree” of Bajmohun’s name 
in the collector’s books, made by the deputy collector, as per 
his proceedings, d^ted the 27th April 1846, cancelling the putnee 
bynamah to Bydenath Jana, dated the 23rd Assar 1253, and main- 
taining her in possession of talook Chuck Bhurut as heretofore held 
by her, and furthermore that a proceeding be sent to the collector 
to strike out the name of Rajmohun from the book of mutations 
kept in his office, as regards ^ook Chuck Bhurut.” 

The defendant Bydenath Jana alone appeals against this decision : 
in fact, the other defendant has never entered an appearance through- 
out the case. The appellant first questions the legality of the claim, 
asserting that it involves two distinct causes of action ; one being to 
have the plaintiff’s name registered in the collector’s office as sole 
proprietress of the property given to him in putnee, which claim 
does not affect him at dl ; and the other to cancel a putnee lease of 
the talook sold to him, on the ground that the lease had been frau- 
dulently procured without her knowledge or consent I observe 
that this same point* was also urged yet the lower court, but no notice 
taken of it It is nqpessary therefore to dispose of it, and I beUeve 
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the decisions of the Sadder Court noted in the margin are cases in 

No. 225 of 1843, page 108 of 8"®ce to show that the 

the Sudder Court’s Decisions objection IS untenable. Ine principle 
for 1846. acted upon in those decisions appears to 

ditto^fo/i 847 ?^^^' prbperty claimed being 

one and the same^ tlie validity of the 
plaint is not affected by the number of issues in defenca In this 
case the plaintiff seeks to establish her right to the exclusive posses- 
sion of Chuck Bhurut^ which has been invaded by the fraudulent 
acts (she states) of the defendant: this suit was therefore legally 
instituted and entertained in the lower court 


I agree with the principal sudder ameen that there is every rea- 
son to believe that the plaintiff’s husband, and after his death the 
plaintiff herself, held exclusive possession of the property, and that 
her possession of the title deeds and the payment of the Government 
revenue confirms this belief, to say nothing of the presumption de- 
rived from the evidence of the ryots, who have all along resisted the 
payment of their rents to Bydenath. 

I entertain a very strong opinion that the bynamah produced by 
Bydenatli is a fraudulent deed, and that all his proceedings tending 
to support it are based on fraud. The document has not the plain- 
tiff’s seal, though it is shown that she was in the habit of using one 
in business transactions, and this is even admitted by Bydenath, who 
attempts to rectify tlie informality in liis bynamah, by producing a 
letter from the plaintiiTs son-in-law, accounting for the absence of the 
seal on the document in question. The witnesses, who were sum- 
moned to prove the writing of tliis letter, are the same who ^ve 
evidence in favor of Bydenath, regarding all his alleged transactions 
with the plaintiff, though apparently at the same time in the confi- 
dence of those who acted for the plaintiff. As the defendant’s case 
is backed up by evidence so suspicious, this of itself goes a great 
way to disprove the truth of it, and I therefore confirm the decree 
of the principal sudder ameen, and dismiss this appeal with all costs 
on the appellant. 


The 29th March 1849. 


Case No. 203 of 1848. 

Appeal from a decision of Mr. C. Mackay^ laU Principal Sudder 
Ameen of this district, parsed on the 2^th August 1848. 

Bydenath Jana, (Defendant,) Appellant. 
versus 

Pureekhut Mundul, (Plaintiff,) Respondent 

This suit was instituted to set aside a summary decision for rent 
passed in favor of the defendant (appellant) Thfe subject of plaint is 
thus stated by the principal sudder ameen:— *VThe plaintiff states 
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tliat he Is ryut of talook Chuck Bhurut, mouzah Bliurut, and that 
he pays his rent to the proprietress thereof ; but that tho defendant, 
calling himself the putneedar of the talook in question, instituted a 
summary suit against him for alleged arrears before the revenue 
authorities, and obtained a decree ; that in reality he, Bydenath, is 
not the putneedar, nor is plaintiff indebted to him for arrears, and 
therefore this suh to set aside the summary award is instituted by 
the now plaintiff.” — " Bydenath, in his answer, states that he is the 
putneedar of the mehal in question, that plaintiff* holds a jote with- 
in his putnee on a kubooleeut, and that being in arrears he sued him 
before the collector and obtained a summary award.” 

The principal sudder ameen then observes that — the point for 
decision is, whether the summary award in favor of Bydenath was 
passed on due and sufficient proofs, and is he entitled to tlie rents 
demanded by him from the plaintiffs. 

" By my decision of this day’s date, in suit No. 97 of 1847, 
Pudda Dilmah, plaintiff, versus Kajmohun Sutputee, Bydenath Jana 
and others, it has been decided that the said Bydenath Jana is not 
the putneedar of talook Chuck Bhurut, and consequently he is not 
entitled to demand rents from the plaintiff ; therefore the award of the 
revenue authorities, under Regulation VII. of 1799, was not passed 
on due and sufficient proofs, and must be set aside.” 

This court observes that the rent was claimed on a kubooleeut 
stated by the defendant (appellant) to have been given by the plaintiff* 
to him. The principal sudder ameen states that because he had on 
the date of his decision, [24th August 1848,] declared in another de- 
cree, that Bydenath Jana was not the putneedar of chuck Bhurut, 
where the plaintiffs lands are situated, therefore the decision of the 
revenue authories, dated the 10th December 1846, was ^*not passed 
on due and suf&cienjt proofs, and must be set aside.” 

Now it is evident that the revenue authorities were not called 
upon to inquire whether Bydenath was the lawful holder of the put- 
nee or not, but merely whether the plaintiff had executed and deli- 
vered the kubooleeut, filed by Bydenath, and on which he made his 
claim for rent , ^ ’ 

The question therefore involved in this claim had in reality no- 
thing to do with Bydenath’s claim to hold the talook, which was 
mooted in a regular suit in the {yrincipal sudder ameen’s court The 
question to be decided by the princip^ sudder ameen was whether 
the kubooleeut had been given by the ryut as stated, and whether he 
had acted in conformity with his engagement This was the subject 
of enquiry in the revenue court, and in the suit brought to set aside 
the deputy collector’s decree, this point can only be more regularly 
and formally enquired into : that is to say, if the party brin^g 
the regular action £as any fiirther evidence to offer, in the prinmp^ 
sudder ameen’s courts against the kubooleeut, he is at liberty to do so, 
and the principal suddler ameen will record his opinion on that point. 
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namely, whether he considers the kubooleeut to have been executetl 
by the ryiit in favor of Bydenath, and that he has subsequently failed 
to act up to its provisions. 

As the judgment of Mr. Mackay has been recorded on erroneous 
grounds, I reverse his decision, and return the case to be decided with 
reference to the above remarks. The appellant to receive back the 
fees of the appeal. ^ ^ 

It also appears that this case was originally instituted before the 
town moonsiff, and crroneousljr brought on the file of the principal 
sudder ameen. I therefore direct that the case be returned for 
investigation as above to the town moonsiif’s court. 

The 29th March 1849. 

Case No. 204 of 1848. 

Appeal from a decision of Mr. C. Mackay^ Principal Sudder Ameen 
of Midnapore^ passed on the 2\ih August 1848. 

Bydenath Jana, (Defendant,) Appellant, 
versus 

Persaud Sawont, (Plaintiff,) Respondent. 

Peaintipf instituted this suit to set aside a decision of the 
deputy collector, decreeing him to pay rent to appellant for the year 
1253 Umlee. The principal sudder ameen removed the case to his 
own court, and decided it in favor of respondent As the grounds 
of this decision are the same in principle as those detailed in the 
abstract of the principal sudder ameen’s decree in case No. 203, 
decided this day, the same order, there recorded, is applicable to the 
circumstances of this case. It is therefore ordered, that the stamp 
fees be returned to appellant, and the case be referred to the town 
moonsiff for trial. 


The 29th March 1849. 

Case No. 205 of 1848. 

Appeal from a decision of Mr. C. Mackay, Principal Sudder Ameen 
of Midnapore, passed on the 2^th August 1848. 

Bydenath Jana, (Defendant,) Appellant, 
versus 

Doolall Khutooa, (Plaintiff,) Respondent 

Plaintiff sued in the moonsiff’s court to set aside a summary 
decree passed against him for arrears of rent on account of 1253 
Umlee, amounting to rupees 12-6-4. 

The principal sudder ameen removed the capt to his own file, and 
decided it in favor of the raspondent. 
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As ibis case is die same in principle as case Na 203, decided 
this day, the same remarks and orders are applicable to it The 
appellant will receive back his stamp fees, and the case be referred 
to the town moonsiff for trial. 


. The 29th Mahch 1849. 

Case No. 206 of 1848. 

Appeal from a decision of Mr. C. Maxihay, I*rincipcd Sudder Ameen 
of Midnapore, passed m the ^th August 1848. 

Bydenath Jana, (Defendant,) Appellant, 
versus 

Bachoo Sawunt, (Plaintiff,) Respondent 

The plaintiff sued in the moonsiff’s court to set aside a summary 
decree, awarding payment of rupees 7-8-5, as arrears of rent on 
account of 1253 Uimlee. 

The principal sudder ameen removed this case to his own court, 
and decided it in favor of plaintiff (respondent) 

As this case is the same in principle as case No. 203, decided this 
day, the same remarks and orders are applicable to it The appel- 
lant will receive back his stamp fees, and the case be referred to the 
town moonsiff for trial 

The 29th Mabch 1849. 

Case Na 207 of 1848. 

« 

Appeal from a decision of Mr. C. Mackay, Principal Sudder Ameen 
of Midnapore^ passed on the 2ith August 1848. 

Bydenath Jana, (Defendant,) Appellant, 

• * versus 

Kunye Santra, (Plaintiff,) Respondent. 

Plaintiff sued in the moonsilPs court to set aside a summary 
decree, awardiM against him the sum of rupees 7-1-5, as arrears of 
rent for 1253 Umlee. 

The principal sudder ameen removed this suit to his own file, and 
decided it against ap^llant 

As this case is the same in principle as case No. 203, decided this 
day, the same remarks and orders are applicable to it The appel- 
lant will receive back his stamp fees, and the case be referred to the 
town moonsiff* for trlSEi^ 
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The 29th March 1849. 

Caae Na 208 of 1848. 

Appeal from a decixim of Mr, C. Machay, P^ncipcd Sadder Ameen 
of Midnaporcy passed on the 2\th Avyust 1848. 

Bjdenath Jana, (Defendant,) Appellant, 
versus 

Bukoo Hut, (Plaintiff,) Respondent 

Plaintiff sued in the moonsiff’s court to set aside a sununary 
decree^; awarding against him rupees 13-13, as arrears of rent for 
1253 tjmlee. 

The principal sudder ameen removed this case to his own court, 
and decided it in favor of the respondent 

As this case is the same in principle as'ease No. 20.3, decided this 
day^, the same remarks and orders are applicable to it Appellant 
will get back his stamp fees, and the case be referred to the town 
moonsiff for trial 


The 29th March 1849. 

Case No. 209 of 1848. 

Appeal from a decision of Mr. C. Maehay, Principal Sudder Ameen 
of Midnapore, passed on the 2Ath August 1848. 

Bydenath Jana, (Defendant,) Appellant, 
versus 

Bhurut Mytee, (Plaintiff,) Respondent 

Plaintiff sued in the moonsiff’s court to set aside a summary 
decree, awarding against him the sum of rupees 9-4, as arrears of 
rent for 1253 Umlee. • 

The principal sudder ameen removed this suit to his own court, 
and decided it in favor of the plaintiff. 

As lliis case is the same in principle as case No. 203, decided this 
day, the same remarks and orders are necessary. Stamp fees to be 
returned, and the case referred to the town moonsiff for trial 

The 29th March 1849. 

Case Na 210 of 1848. 

Appeal from a decision of Mr. C. Mcu:kay, Principal Sudder Ameen 
of Midnapore, passed on the 2Ath August 1848. 

Bydenath Jana, (Defendant,) Appellant, 
versus 

Kashee Mytee, (Plaintiff,) Respondent. 

Plaintiff sued in the moonstff’s court to«set aside a summary 
decree for rupees 11-3, as arrears of rent fof 1252 Umlee. 
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The principal sudder ameen removed this case to his own file, and 
decided it in favor of respondent. 

As this case is the same in principle as case No. 208, decided this 
day, the same remarks and orders are applicable to it. The stamp 
fees to be returned, and case referred to the town moonsiff for trial. 


The 29th March 1849. 

Case No. 211 of 1848. 

Appeal from the decision of Mr. C. Mackay, late Principal Sudder 
Ameen of this district^ passed on the 25th August 1848. 

Bydenath Jana, (Plaintiff^) Appellant, 
versus 

Kashee Mytee, (Defendant,) Respondent 

The plaintiff had instituted a claim for arrears of rent for the 
year 1254, amounting to rupees 43, 10 annas, in the collector’s court, 
stating himself to be putneedar of Chuck Bhurut, and the defendant 
a jotedar on the property. The principal sudder ameen, after remov- 
ing the suit to his own court imder Regulation VIII. of 1831, decided 
the case as follows : — Whereas a similar claim to rent for the year 
1253, on the part of the plaintiff in this suit, and against this very 
difvndant^ was rejected by my decision of yesterd^’s date, vide case 
No. 133 of 1847, (in consequence of Bydenath Jana having been 
declared not to be the putneedar of talook Chuck Bhurut hj my 
judgment in the suit No. 97 of 1847, in which Pudma Debeeah was 
plaintiff,) tliis action for rents for a subsequent year must, of neces- 
sity, be dismissed.” 

On turning to the principal sudder ameen’s decision in case No. 
133, alluded to, I find that he has dismissed Bydenath’s claim for 
rent on precisely the same grounds as those recorded in his decree 
in the case of Pureekheet Mundul versus Bydenath Jana, taken up 
in appeal by me this day, and decided by an order to return the case 
for revision by the lower court As this case contains the same 
matter for decision, the same order is passed, and the same remarks 
are applicable. 

There appears to tave been an irregularity in the proceedings of 
the lower court in carrying put the provisions of Regulation VIII. 
of 1831. The principal sudder ameen has, of his own authority, 
removed the case from tlie collector’s file. This is not directed in the 
Regulation quoted; the 15th and 16th Sections of the enactment 
require the order of the judge as to the tribunal in which these cases 
shall be tried, the subordinate courts being required to suspend their 
proceedings and submit them to the judge. It also ropears that the 
cases thus removed by the principal sudder ameen from the collec- 
tor’s court, and the moCKisiff ’s, were so, on the representation of the 
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ryuts, that these summ^y suits, and rejmlar cases instituted to set 
aside summary decrees, involved one and the same cause of action 
as the re^lar suit pending before the principal sudder ameen, in 
which Pudma Dibeesdi sued Bydenath Jana and Rajmohun Sutputee, 
to set aside a putnee lease, &c., and the princip^ sudder ameen seems 
so to have considered them ; whereas that suit had nothing to do 
with tlie exaction of rent from these parties, and did not therefore 
involve the same cause of action, or any matter cognizable under 
Regulation VIIL of 1831, (see Section 16 of that Relation,) under 
the provisions of which he removed the cases ; and therefore these 
cases should not have been connected with its trial and decision. 

This case will now be referred to the town moonsiff under Section 
15 of Regulation VIIL of 1831, as a case between the same parties 
regarding the exaction of rent for 1253 Umlee, was instituted in that 
cqurt, and has been this day referred back for trial. 

The 29th March 1849. 

Case No. 212 of 1848. 

Appealfrom the decision of Mr, Cl Macltay^ Principal Sudder Ameen 
of Midnapore^ passed on the 25th Auyust 1848. 

Bydenath Jana, (Plaintifti) Appellant, 
versus 

Kunye Santra, (Defendant,) Respondent 

The plaintiff sued summarily in the collector’s court on account 
of arrears of rent for 1254 Umlee, amounting to rupees 22, 3 annas. 

The principal sudder ameen erroneously removed the case to his 
own court, and decided it in favor of respondent 

As this case is the same in principle as case No. 211, decided this 
day, the same orders are applicable to it It is therefore ordered, 
that appellant receive back his stamp fees, and the suit be referred 
to the town moonsiff for trial. 

The 29th March 1849. 

Case No. 213 of 1848. 

Appealfrom a decision of Mr, C. Mackay^ Principal Sudder Ameen 
of Midnaporcy passed on the 25th Aughist 1848. 

Bydenath Jana, (Plaintiff,) Appellant, 
versus 

Pureekheet Mundul, (Defendant,) Respondent 

The plaintiff sued summarily in the collector’s court, on account 
of rent for 1264 Umlee, amounting to 25 rupeesi 

The principal sudder ameen erroneously removed the case to his 
own court, and decided it in favor of respondenL 
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As this case is the same in principle as case No. 211^ decided this 
day, the same orders are apjmcablc to it. It is therefore ordered, 
that appellant receive back his stamp fees, and the suit be referred 
to the town moonsiff for trial. 


• The 29th March 1849. 

Case No. 214 of 1848. 

Appeal from a decision of Mr. C. Mcutkay^ Principal Sudder Ameen 
of Midnapore^ passed on the 26th August 1848. 

Bydenath Jana, (Plaintiff,) Appellant, 
versus 

Bindabun Mytee, (Defendant,) Respondent 

Plaintiff sued summarily in the collector’s court to recover 
arrears of rent from 1254 Umlee, amounting to rupees 42, 12 
annas, 8 pies. 

The principal sudder ameen removed the case to his own court, 
and decided it in favor of the respondent. 

As this case is the same in principle as case No. 211, decided this 
day, the same remarks and orders are applicable. The appellant 
will receive back his stamp fees, and the case be referred to the 
town moonsiff for trial. 


The 29th March 1849. 

Case No. 215 of 1848. 

Appeal from a decision of Mr. C. Mackay, Principal Sudder Ameen 
of Midnapore^ passed on the 26th August 1848. 

Bydenath Jana, (Plaintiff,) Appellant, 

V 

verms 

Doolyl Khalooah, (Defendant,) Respondent. 

Plaintiff sued summarily in the collector’s court for arrears of 
rent on account of 1254 Umlee, amounting to rupees 56, 10 annaa. 

The principal sudder ameen removed tms case to his own court, 
and decided it in favor of the respondent. 

As this case is the same in principle as case No. 211, decided this 
day, the same raaoarks and omers are applicable to it. The appel- 
lant will receive back his stamp fees, and the case be referred to the 
town moonsiff for\nal. 
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The 29th Mabch 1849. 

Case No. 216 of 1848. 

Appeal from a decision of Mr. C. Machay, Principal Sudder Ameen 
of Midnapore, passed on the 25th Aupsist 1848. 

Bydenath Jana^ (Plainliff,) Appellant, 
versus 

Persaud Sawunt, (Defendant,) Respondent. 

Plaintiff sued summarily in the collector’s court, for arrears of 
rent on account of 1254 Umlee, amountine to rupees 35, 1 anna. 

The principal sudder ameen removed fiis case to liis own court, 
and decided it in favor of the respondent 

As this case is the same in principle as case No. 211, decided 
this day, the same orders and remarks are applicable to it The 
appellant will receive back his stamp fees, and the case be referred 
to the town moonsiff for trial. 

The 29th March 1849. 

Case No. 217 of 1848. 

Appeal from a decision of Mr. C. Mackay^ Principal Sudder Ameen 
of Midnapore^ passed on the 25th August 1848. 

Bydenath Jana, (Plaintiff,) Appellant, 
versus 

Bachoo Sawunt, (Defendant,) Respondent 

Plaintiff sued sununarily in the collector’s court for arrears of 
rent on account of the year 1254 Umlee, amounting to rupees 10, 
10 aimas. 

The principal sudder ameen removed this case to his own court, 
and decided it in favor of the respondent 

As this case is the same in principle as case No. 211, decided this 
day, the same orders and remarks are applicable to it The appel- 
lant will receive back his stamp fees, and the case be referred to 
the town moonsiff for trial. 


The 29th March 1849. 

Case No. 218 of 1848. 

Appeal from a decision of Mr. C. Mackay, Principal Stidder Ameen 
of Midnaporct passed on ike 25th August 1848. 

Bydenath Jana, (Plaintiff,) Appellant, 
versve 

Persaud Bhut, (Defendant,) Respondent 
Plaintiff sued summarily in the collectors court for arrears of 
rent on account of the year 1254 1)., amounting to rupees 36, 
9 annas. . * 
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The principal sudder ameen removed this case to his own file, and 
decided it in favor of respondent 

As this case is the same in principle as case No. 211, decided this 
day, the same orders and remarks are applicable to it The appel- 
lant will receive bacl^ his stamp fees, and the case be referred to the 
town moonsiflF for trial 

The 29th March 1849. 

Case No. 219 of 1848. 

Appeal from a decision of Mr. C. Mackay^ Principal Sudder Ameen 
of Midnapore^ passed on the 2Qtk August 1848. 

Bydenath Jana, (PlaintiflP,) Appellant, 
versus 

Bhurut Mundul, (Defendant,) Respondent 

The plaintiff sued summarily in the collector’s court for arrears of 
rent on account of the year 1254 Umlee, amounting to rupees 9, 6 
annas. 

The principal sudder ameen removed the case to his own file, and 
decided it in favor of respondent 

As this case is the same in principle as case No. 211, decided this 
day, the same remarks and orders are applicable to it The appel- 
lant will receive back the stamp fees, and the case be referred to the 
town moonsiff for trial 

The 29th March 1849. 

Case No. 221 of 1848. 

Appeal from a decision of Mr. C. Mackay, Principal Sudder Ameen 
of Midnapore, passed on the 25th Auyust 1848. 

Bydenath Jana, (Defendant,) Appellant^ 
versus 

Gunesh Mundul, (PlaintilF,) Respondent 

The plaintiff sued summarily in the collectors court, to dispute a 
demand for rent amounting to rupees 12, 4 annas. 

The principal sudder ameen remoyed the case to his own court, 
and decided against’ appellant 

As this case is the same in principle as case No. 211, decided this 
day, the same remarks and orders are applicable to it The appel- 
lant will reemve back his stamp fees, and the case be referred to the 
town moonsiff for friaL 
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The 29th March 1849- 
Case No. 234 of 1848. 

Appeal from a decision of Mr. C. Machay^ Principal Sadder Ameen 
of Midnapore, pctssed on the 2^th August 1848. 

Bydenath Jaiia^ (Defendant^) Appellant, 
versus 

Bindabun Mytee, (Plaintiff,) Respondent. 

Plaintiff sued in the moonsifPs court to set aside a summary 
decree passed against him for rupees 7-8-7, arrears of rent for 1253 
Umlee. 

As this case is the same in principle as case No. 203, decided 
this dajr, the same remarks and orders are applicable to it- Appel- 
lant wdl get back his stamp fees, and the case be referred to the 
town moonsiff for triaL 
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Present: D. J. MONEY, Esq., Judge. 

The 21st March 1849. 

No. 2 of 1849. 

Regular Appeal from the decision of JSaboo ^I'arakishen Haidar^ 
MooTisiff of Jungypore. 

Nilkummul Chowdhry and Deb Dut Chowdhree, (PlaintiflFs,) 

Appellants, 

versus 

Pran Muiidul, (Defendant,) Respondent, 

Claim, for a bond debt, amounting, with interest, to rupees 
133-6-3. 

An appeal was preferred from the first decision of the moonsiff 
of Jungypore, in this case, to the late judge, who decreed the appeal, 
(See. No. 67 of 1847, decided on the 21st July 1848,) and remanded 
the case for re-trial. 

The moonsiff on re-trial passed the same decision again. 

The late judge considered the investigation of the moonsiff 
incomplete, and one of the chief grounds on which he admitted the 
appeal and returned the case for re-trial was, that the daily account- 
book filed by the plaintiff. Deb Dut Chowdhree, was not proved to 
be in his handwriting. In order to prove this, the moonsiff called 
upon the plaintiff Deb Dut Chowdhree to appear in his court. 
Deb Dut did not appear, and the only evidence taken to establish 
his handwriting in the accouiitp-book was the deposition of his 
mmashta, which alone, in the absence of Deb Dut, was. not sufficient. 
The plaintiff Nilkummul stated that Deb Dut had gone on a pilgrim- 
age. In pursuance of the late judge’s instructions, further eviaence 
on this j^int wpears to me to be necessary with reference to the 
handwriting of the different entries in the daily account-book, espe- 
cially as the bond ha,^ been sworn to by the witnesses to the execu- 
tion of it. I therefore admit the appeal, ^d return the case again 
to the moonsiff for re-trial, and that he may take such evidence on 
this point as the pal^ties can adduce. 

The value of the ^tamp on the petition of appeal to be returned to 
the appellant. • 
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The 18th March 1849. 

No. 32 of 1849. 

Regular Appeal from the decision of Baboo Tarakishen Haidar^ 
Moonsiff of Junggpore, « 

Khosal Mundul, Jhurro Mundtd, Kokaram Mtindul, Punchanimd 
Mundul, and Gnnput Mundul, (Defendants,) Appellants, 

versus 

Deb Dut Treevidee, (PlaintiflF) Respondent. 

Claim, for a bond debt, amounting to Company’s rupees 53 0 0 

Interest, ... ... ... ... ... ... 9 0 9 

Total,... 62 0 9 

Instituted 30th August 1848, and decided 18th February 1849. 

According to the plaintiff’s shewing, the defendants, including 
Meheloll lV£mdul and Roy Singh Mundul, who have not appealed 
to this court, borrowed from him the principal sum rupees 53, and 
executed a bond to that amount on the 14th Chyte 1253 B. S. ; but, 
failing to liquidate the debt, he sued against them for the principal, 
with mterest, amounting to rupees 62-0-9. 

The defendants denied the aebt, and put in a pica that Meheloll 
Mundul was a minor, and that there was no person of the name of 
Roy Singh Mundul residing in their village, and that therefore the 
bond was a surreptitious one, and the return to the notice issued 
against Roy Singh Mundul was false. 

The moonsiff, considering the evidence adduced by the plaintiff 
sufEcient to establish his claim, and the pleas of the defendants 
not proved, gave a decree in favor of the plaintiff for the princi- 
pal amount of the debt, disallowing the demand of interest as 
ill^al under the provisions of Section 8, Regulation XX. of 1793. 

The defendants appealed from his decision, on the ground that a 
local enquiry had not been made, which would have established the 
truth of their pleas regarding the minority of Meheloll Mundul 
and the non-residence of Roy Singh Mundul. 

The plea regarding Roy Singh Mimdul is inadmissible, but the 
other point, the minority of IS&heloll, was not sufficiently cohsi- 
dered. The investigation of the moonsiff on. this point only is 
wanting, which is a material one. The fact should be established 
one way or the other by local enquiry or further evidence. I there- 
fore admit the appeal, and return the case for re-trial. 
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The 29th March 1849. 

No. 3 of 1849. 

Regular Appeal from the dedsion of Baboo Sheeb Chunder Mookefjeaf 

Sudder Arneen of Moorshedabad, dated the 20th December 1848. 

Neeto Kallee Chowdrain, and Soobudra Chowdrain, (Defendants,) 
• Appellants, 

versus 

Meeah Arjomem Kowazeh Surah, (PlaintilT,) Respondent. 

Claim, balance of a bond debt, amounting to Company’s rupees 
366, 

This case came before the late ju(^e, Mr. Russell, on appeal on 
the 20th June 1848, when the plamtiff was appellant and tlie defend- 
ants, respondents, and was returned by him for re-trial to the 
sudder ameen. He decreed the appeal on rounds which were 
explained at length in case No. 11 of 1848. He did not consider 
the investigation of the sudder ameen sufficient, and remanded the 
case that additional evidence, which was available, and which he 
considered important, might be taken. The sudder ameen has not 
carried out these instructions, and the case comes up again before 
the appellate court nearly the same as to its merits, but with the 
difference of the decision in favor of the plaintiff instead of the 
defendants. I therefore admit tlie appeal and again remand the case 
for re-trial. 


The 29th March 1849. 

No. 34 of 1849. 

Regular Appeal from, the decision of Baboo Dwarkanath Bogy first 
.grade Moonsiff of Lalbaugh. 

Himdoman Singh, (Plaintiff,) Appellant, 
versus 

Jarnoba and Gunga, wives of Rambucksh, deceased, and Debee Singh, 
minor, (Defendants,) Respondents. 

Claim for Company’s rupees 145-8, the value of jewels .mort- 
gaged, preferred on the 18th January 1848, and decided on 6tli 
F'ebruary 1849. ^ 

The plaint states that the plaintiff borrowed rupees 126 from Ram- 
bucksh, deceased, the husband of Gunm and Jamoba^ mortgaging 
as security gold and silver jewels to die amount of 145 rupees 8 
annas, that shortly .before the death of Rambucksh the plaintiff 
offered to pay the debt, and asked for the jewels, when Rambucksh 
told him that on paying the amount of the debt, without interest, to 
the defendant Gunga, me jewels would be returned to him by Jar- 
noba and Debee Singh, minor, and that after his (Rambuckdi’s) death 
he paid the money toOunga but never received the jewels. 
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The defendant Jamoba^ for herself and the minor. Debee Singh, 
opposed the claim on the following grounds, that Rambucksh before 
his decease bequeathed bjr will all his property, personal and real, to 
Debee Singh, minor, appointing her his guaraian, that the will was 
duly registered, that (ranga was the plaintifPs sister, and had been 
regarded by Rambucksh, while alive, as a woman of ill fame, and 
that being disappointed in not obtaining her hurband’s property 
she had brought a false action against the defendants through the 

S laintiff her (Gunga’s) brother, and that, if there had been any 
ealing of the nature described between Rambucksh and the plain- 
tiff, the latter could of course produce a catalogue of the jewels 
mortgaged with the signature of Rambucksh atta^ed to it 

The defendant Gunga, in her answer, admitted the plaintiff’s claim. 
The moonsiff considered the case got up, and dismissed it cMefly 
on the following grounds : * that the registered will appointed 
Jamoba, and not Gunga, the guardian of the minor; that suspicion 
attached to the arrangement regarding the payment of the debt and 
the redemption of the pledge, viz. that the money should be paid to 
one party, and the property mortgaged restored by another ; that 
Gunga was the plaintiff’s sister living in the same house ; that, had any 
transaction of the kind taken place between Rambucksh and the 
plaintiff, the latter could show some proofs of it, which he had not 
shown ; and that had tlie plaint been true, Gunga would have and 
could produce the jewels, and that her answer and the plaint were 
similar. 

I do not see any ground for disturbing the moonsifTs decision, 
and therefore confirm it, and dismiss the appeal. 

The 29th March 1849. 

No. 36 of 1849. 

Regular Appeal from the decision of Baboo Dwarkanath Roy, first 
grade Moonsiff of LaJhaugh. 

Wajda Beebee, (Plaintiff,) Appellant, 
versus 

Mirza Noor Ullee, alias Mirza Hunnoo, (Defendant,) Respondent. 
Claim, laid at Company’s rmees 63-12-3, preferred on 11th 
February 1848, and decided 8th February 1849. 

The plaint stated the plaintiff, in the month of Bysack 1254 B. S., 
had given 32 rupees to the defendant, her relative, for the purchase 
of the following articles, 14 for a horse, 10 for, an eckah, and 8 for 
harness; that he (the defendant) procured tlie same, took charge of 
them for the purpose of letting them out on hire on her account, 
and that she was to receive the profits after deducting the expenses 
of grain, grass, &c. ; after some time the defi^dant mve up the 
charge of the vehicle, and the plaintiff* let it oilt on hire Wself. On 
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the 15th Poos 1254 B. S., the deiendant dispossessed the plaintiff 
of the turn-out, and appropriated the profits of hire to his own use. 
The plaintiff therefore brought an action against the defendant, 
calculating the demand as follows: Value of horse 40, eckah 18, 
and the amount of hire for 1 month and 9 days, 5 rupees, 12 annas, 

3 me, total 63 rupees, 12 annas, 3 pie. 

The defendant denied the claim, and pleaded, in answer, that the 
eckah and horse belonged to liimself, and that this could be proved 
by the person who made the eckah, and other witnesses, that the 
turn-out was left by him in charge of the plaintiff*, when he accom- 
panied the Nuwab Nazim to Calcutta, as one of his ghora sowars, 
and that the plaintiff* had appropriated the profits of hire during his 
absence, which led to an altercation between them, and that the 
plaintiff* in consequence had brought this action against him. 

The moonsiff*, considering the evidence adduced by the plaintiff 
unsatisfactory, and the pleas put in by the defendant to be established, 
dismissed the case with costs. 

The plaintiff*’s case is not proved. The evidence brought forward 
is more in favor of the defendant. I theretbre dismiss the appeal, 
and confirm the moonsiff ’s decision. 

The 31st Makch 1849. 

No. 25 of 1845. 

Regular Appeal from the decision of Moulavee Syed Abdool Wahid 
Khan^ first grade Principal Sudder Ameen of Moorshedahad. 

Cheyt Lall Singh, (Defendant,) Appellant, 
versus 

Rao Ram Sunkur,and John and Robert Watson, (Plaintiffs,) Res- 
pondents. 

Suit laid at rupees 2,212, 9 annas, 6 pie, for enhanced rent, insti- 
tuted on the 23rd December 1843, and decided 2 1st November 1845. 

From the plaint it appears that the plaintiffs purchased pergunnah 
Rokonpoor at a public sale, and, after effecting a measurement of the 
lands, and fiving the rents according to the pergunnah rates, issued 
notifications under, the provision of S^tions 9 and 10, Regulation V. 
of 1812, calling upon the defendants to appear within fifteen days 
and enter into written enga^ments for the payment of the rents 
fixed. Upon their refusal suit was brought by the plaintiflfe 
against them. 

The defendant Cheyt Lall Singh pleaded that the notices were 
irregularly served, and that the plaintiffs, with the view of obtaining 
possession of the jbte and rent-free lands, &c., belonging to his de- 
ceased father-in-lawj Sheebram Singh, had excluded the names of the 
true heirs, and brought this action against the defendants, viz. Cheyt 
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Lall Singh and Saya Koonwur Bermoneh, Sheebram’s second wife; 
that the said Sheebram’s father, Khosal Singh, obtained a pottah of the 
jote lands at a yearly fixed rent of 43 rupees, 6 annas, 2 pie from 
Lukheenarain Roy Bungodheekaree before the decennial settlement, 
that the khals and jun^e lands comprised within the pottah had 
been drained and cultivated at a great expense, and possession re^ 
tained without let or hinderance from any of the zemindars to whom 
the zemindaree successively lapsed ; that Sheebram Singh and his 
heirs had always paid the same fixed rent without increase or dimi- 
nution, and that therefore the lands comprised within the pottah 
could not be assessed at an enhanced rent 

Saya Koonwur defendant put in the same pleas as Cheyt Lall, 
with the difference that she claimed, as heir of Sheebram Singh, pos- 
session of the whole of his property, both personal and real, and 
stated that Cheyt Lall Singh being her son-in-law had no right what- 
ever to the property during her lifetime. 

The plaintiffs demurred and the defendants, Cheyt Lall and Saya 
Koonwur, rejoined, the chief point at issue being the pottah, or deed 
of lease. 

The principal sudder ameen gave a decree in favor of the plaintiffs, 
modifying however the claim. 

He did not consider the pottah genuine, and he disallowed the 
demand for rent from lands which me defendants proved to be rent- 
free and not liable to assessment The decree was to be put in force 
against Saya Koonwur and not Cheyt Lall, as Cheyt L^ was only 
son-in-law, and had consequently no title to the property. 

Cheyt Lall Singh appealed to this court against the decree on the 
points mooted in the plaint before the principal sudder ameen, and 
on the ground that the decree being only against Saya Koonwur 
would affect the interests of Ram Lall Singh, minor son of Cheyt 
Lall Singh. 

It appears to me that the four principal points for consideration, 
are, the serving or issuing of the notifications, the validity of the 
pottah, the fairness of the assessment, and how far the principal sud- 
<ler arneen’s decree against Saya Koonwur only can affect the minor’s 
interests. 

There is no dispute regarding the purchase of the property at 
public sale. » 

The notifications were issued according to Regulation V. of 1812. 
It is not necessary that the quantity of land should be entered nor 
the names of all the proprietors. The actual rent for the current 
year must be specified, and the names of the proprietors recorded in 
the zemindaree papers (see the Reports of the Sudder Dewanny 
Adawlut, 14th April 1845.) 

The pottah is a suspicious document. It btors only the seal 
of Luckeenarain Roy without his signature. It^as never received 
the sanction of any court, and from trie dakhilfts, or receipts for rent 
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paid by the defendants in different years, it is shown that the rent 
was not a fixed one, but varied. 

The amount of rent demanded by the plaintiffs exceeded, in the 
opinion of the principal sudder ameen, what was justly due, and the 
claim was modufied by him in consequence. 

The following statement will show the rates of rent at which the 
assessment was made by the plaintiffs, the rates fixed bjr an ameen 
deputed for the purpose, and the rates allowed by the principal sud- 
der ameen after comparison with the ameen’s roedaad, proprietors’ 
list, and deputy collector’s roobakarree : 


Description of land. 

Rate of assess- 
ment of the 
plaintiff. 

Rate fixed by 
the ameen. 

Rate allowed 
by the prin- 
cipal sudder 

1 ameen. 

Bastoo pucka houses per 

Rs. 

As. 

p. 

Rs. 

As. 

P. 

Rs. 

As. 

P. 

beegah, 

25 

0 

0 

15 

0 

0 

7 

0 

0 

Pucka keriali houses ditto, .. . 

40 

0 

0 

0 

0 

0 

0 

0 

0 

Kucha houses or bastoo ditto, 

20 

0 

0 

12 

0 

0 

0 

0 

0 

Qodbastoo per beegah, 

Matan toot or mulberry 

10 

0 

0 

5 

0 

0 

3 

0 

0 

ditto, 

Mathan land of every descrip- 

3 

0 

0 

1 

4 

0 

1 

0 

0 

tion ditto, 

Fallow lands of eveiy descrip- 

1 

0 

0 

0 

14 

0 

14 

14 

0 

tion ditto, 

Mangoe garden, &c. ditto,... 

1 

0 

0 

0 

0 

0 

0 

8 

0 

Those planted by the pos- 

10 

0 

0 

8 

0 

0 

4 

0 

0 

sessor ditto, 

2 

8 

0 

5 

0 

0 

0 

0 

0 

Grass land ditto, 

Betel (pan) planted land 

1 

0 

0 

0 

0 

0 

1 

0 

0 

ditto, 

16 

0 

0 

10 

0 

0 

4 

0 

0 

Straw ditto, 

1 

• 

0 

0 

1 

4 

0 

0 

8 

0 


The rates taken by the principal sudder ameen are moderate and 
favorable to the defendants. 


The defendants, m appeal, put in documents as per margin to show 
that in the case of SayaKoonwur versus 
Precedent roobakarree of Cheyt Lall Singh, guardian of Ram Lall 
the coU^tor of Singh, Khoodun Koonwur and others, 

^”^Do. do. authominc -dakhil defendants, decided by the -principal 
kharyof the names of 3ie minor sudder ameen on the 11th August 
1848 1845, the claim under a private agree- 

ment of Cheyt Lall Singh, on t^e part of 
am Lall Singh, minor, to one-half of the property, and of Sava 


Ram Lall Singh, minor, to one-half of the property, and < 
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Koonwur to the otlier half had been admitted. These documents 
were not entered in the present case before the principal sudder 
ameen^ nor do they affect it. They do not prove that Cheyt Lall is 
the legal guardian of the minor son, nor do they disprove the title of 
Saya Koonwur as heir to the property during her lifetime. 

The decree of the principal suod^f ftmeen on all the points appears 
to me just, and I see no reason to interfere with i t. The appeal is 
therefore dismissed with costs. 
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Present: J. Q BROWN, Esq., Judge. 

The 21st March 1849. 

No. 8 of 1849. 

Regular Appeal from a decision passed hy Baboo Kassishur Mitter, 
Moonsif stationed at Sooksagur, on the 22nd December 1848. 

Doorganund Chuckurbutty, (Plaintift*,) Appellant, 
versus 

Shama Soondree Dibeea, (Defendant,) Respondent. 

This suit was instituted by the plaintiff (appellant) for the reco- 
very of Company’s rupees 15, principal, and rupees 15, as interest, 
the debt being of more than nine years’ standing. 

The defendant denied the debt in toto^ and, in her answer to the 
phiint, stated she was not at the place where the plaintiff’s alleged 
bond was executed, but at a village in the Hooghly district, on the 
other side of the river. 

The plaintiff* has filed a bond, dated the 24th of Assin 1246, corres- 
ponding with 9th of October 1839, and has caused the depositions of 
the man who wrote the deed, and of the two subscribing witnesses to 
be taken. 

The moonsiff dismissed the claim, as he was of opinion the deed 
appeared to have been written more recently than the witnesses 
allow, and that he considers the witnesses have been tutored. 

I do not see any grounds for admitting the appeal, or reversing 
the moonsifPs decree. 

The appellant has advanced notliing new in his appeal, but repeated 
what he advanced in the original suit, and has not shown any suffi- 
cient reason for reversing the decision. 

I am of opinion that for so small a sum as rupees 15 the plaintiff* 
would have sued sooner, had his claim been a good one. The evi- 
dence of his witnesses is conflicting. The person who has sworn that 
he wrote the bond, says he never saw the defendant either before or 
since ; and though he; swears to the deed, the other witnesses cannot 
do so as they do not know how to read or write. There are numerous 
discrepancies in their statements, and I agree with the moonsiff in 
thinking they have been tutored. Under these circumstances, there 
is no occasion, imder^the provisions of Clause 3, Section 16, Regula- 
tion V. of 1831, to suiffmon the respondent 
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Ordered^ 

That the appeal is dismissed, and the moonsiflTs decree confirmed, 
of which intimation is to be sent to that officer. 

The 21st March 1849. 

No. 9 of 1849. 

Regular Appeal from a decision passed by Baboo Punchanun Ban- 

nerjeay Moonsiff of the Sudder Station^ Kishnaghury on the 23rd 

December 1848. 

Gholam Moostapha, (Defendant,) Appellant, 
versus 

Ishnr Ghose, (Plaintiff,) Respondent 

The appellant was plaintiff in a summary suit in the collector’s 
office when he sued for rent for 23 biggahs and 14 cottahs, which he 
alleged the respondent had in occupancy. 

Ine respondent appeared to answer to the demand, which he 
denied ; but the revenue officer, on the grounds of that quantity of 
land being entered in the respondent’s name in the measurement 
papers, when the land was resumed for settlement, gave the claim 
against him. 

The respondent instituted a suit to reverse the summary decision 
above alluded to, which the moonsiff* has set aside on the following 
grounds : 

First — That the appellant produced no written engagement of 
the respondent to pay rent, and he had not either proved that the 
respondent had the land in his occupancy. 

Second, — That according to the appellant’s request an ameen had 
been deputed three times for the purpose of making local investiga- 
tions, but the appellant had not pointed out the land. 

Third, — The measurement papers alone are not sufficient nor 
satisfactory proof of occupancy. 

It appears, on a perusal of the record, that the appellant applied to 
the moonsiff on the 21st of December J848, (or two days before the 
suit was disposed of,) to request that, as the lands on wliich he claimed 
rent were situated in mouzah Jaipoor, he might be allowed to have 
the benefit of witnesses belonging to that village. His request was 
refused, and two days after the case was decided against him. The 
appellant was only the farmer of the land, which he obtained from 
the rajah of Nudaea, with whom the settlement was formed, and he, 
as farmer, called on those whose names he found in the official mea- 
surement papers to pay him their rent. He had no kubooleeut signed 
by the respondent to produce, but merely went on the ameen’s papers; 
and under these circumstances, the moonsiff oiight to have allowed 
him to summon and examine any witnesses hq named, to prove the 
fact of the occupancy of the respondent • 
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It is to be feared the moonsiff, as it was near the close of the year, 
was disinclined to allow the appellant fiirther time to prove what he 
considered a bad case, but he ought, notwithstanding, to have taken 
his proofs. ^ Under these circumstances, and the provisions of Section 
2, Regulation IX. of *1831, I admit the appeal, and order that the 
record be returned to the moonsifTs file, in order that he may call 
upon the appellant to give in the names of his witnesses at once, and, 
having caused the land claimed to be clearly defined and proved, to 
dispose of the suit on its merits. 

The value of the stampt paper used for the appeal is to be returned 
to the appellant, in the usual mode; and when the suit is finally dis- 
posed of, it will be decided which party is to bear any other costs of 
appeal, which are for the present to be borne by the appelhuit 

The 23rd March 1849. 

No. 11 of 1849. 

Regular Appeal from a decision passed by Baboo Kassishur Mitter^ 
Momsiff stationed at Sooksagur^ on the 30^A December 1848. 

Punchanun Chatterjea, (Defendant,) Appellant, 
versus 

Rajnarain Chatterjea, (Plaintiff,) Respondent. 

The appellant in this suit objected to the decree passed against 
him, on ^e grounds that it was passed exparte, that he had no notice 
of the suit, and that the witnesses were strangers and not residents 
of his village. On a reference to the record of the moonsiflf’s pro- 
ceedings it appears that the peadah, who was entrusted with serving 
the process on the defendant (appellant,) as well as two witnesses, 
have depend that, 4n consequence of the defendant (appellant) not 
being in his house, the madah called the witnesses, who were pnaaing 
through the village, and a brahmin, whose name is unimown, to wit- 
ness the pasting of the proclamation on the defendant’s house. The 
brahmin would not tell his n^e; and the two other men stated that 
they saw the paper pasted on the chundee mundup of the dpfenflgTif 
The village chowkeedar gave a receipt, which was written by the 
unknown brahmin, and the two witnesses merely touched a pan , 
This evidence is very unsatisfactory, and does not prove that the 
defendant was apprise of the suit being pending against hitn. The 
moonsilF has put into his decree that the plaintiff’s vakeel had 
informed him that, the day the witnesses’ de|>ositions were taken, the 
defendant’s son was j^resent, and therefore infers tiiat the defendant 
must have known that the suit was pending. This is only an infer- 
ence of the moonsifi&and unsupported by any proof. 

I do not consider this evidence satisfactory, and, if admitted, would 
form a bad precederiL Jt is therefore ordered, in conformity with the 
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provisions of Clause 2, Section 2, Regulation IX* of 1831, that 
the suit be returned to its original place on the moonsiff ’s file, and that 
the moonsiff take the defendant’s (appellant’s) answer to the plaintiff’s 
claim, and, if necessary, summon the plaintiff’s witnesses again, to 
allow the defendant or his vakeel to cross-question them, and, having 
fully investigated the case, to pass a legal order. 

The value of the stamp for making this appeal cis to be returned 
to the appellant; in the usual mode; and any other costs of appeal 
incurred by him will be awarded as may appear just and equitable, 
when the suit is finally disposed of. 

The 23ed March 1849. 

No. 12 of 1849. 

Regular Appeal from a decision passed by Baboo Kassishur Mittery 

Moonsiff stationed at Sooksagury on the 30^/i December 1848. 

Dassee Munnie Debeea and others, (Defendants,) Appellants, 

versus 

Gour Mimnie Debeea and others, (Plaintiffs,) Respondents. 

The appellants in this case were defendants in a suit decided by the 
moonsiff, in which he decided that the plaintiffs had no claim against 
them, and yet left them to pay their own costs. 

From his order they have instituted this appeal. I am of opinion 
that it was more an oversight on the part of the moonsiff than any 
thing else, for had he for any reason left the appellants to pay their 
own costs, he would have stated his reasons and made the order 
clear. 

The decree being clearly in favor of the appellants, the moonsiff' 
ought, as directed in Section 7, Regulation IV. of 1793, to have 
decreed tlieir costs in their favor. This might have been rectified in 
this decision, only that the original suit in which the appellants were 
defendants has this day been returned to the file of the moonsiff for 
further investigation. 

It is, therefore, in conformity with Clause 2, Section 2, Regulation 
IX. of 1831, ordered, that a copy of this* proceeding be sent to 
the moonsiff^ in order that in passing his decree he is to pass a l&gal 
order regarding the appellants’ costs, both in the original and appeal 
suit. The value of the stampt paper for instituting &is appeal, is to 
be returned to the appellants in the usual mode. 
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The 23rd March 1849. 

No. 13 of 1849. 

Regular Appeal from a decision passed by Mahomed Waffee^ Moon-^ 
siff stationed at f^anneeghatta^ on the 22nd December 1848. 

Bunmalleenath Jogee, (Defendant,) Appellant, 

* versus 

Kishun Mohun Cliatterjea, (Plaintiff,) Respondent. 

The plaintiff, sued for the balance of a debt duo to him by the 
appellant and six others. The appellant and another appearea and 
gave in an answer acknowledging the debt, but stating that they had 
paid the whole sum due, but had not received the bond back from 
the respondent, he having made an excuse that it had been carried 
off, together with other papers, &c. by dacoits. He, however, gave a 
memorandum (hath chitta) for the amount 
The other defendants made no reply. 

The moonsiff called on the plaintiff for his proofs of his claim, and 
on the defendants for their proofs. 

The plaintiff filed the bond accordii^ to which he claimed, and 
proved it bjjr two credible witnesses. The defendants were called on 
to file their proofs of having p*aid the debt, on the following dates : 
12th July, 29th August, 9th September, 12th September, 13th 
ditto, 9th November and 15th December 1848, but failed to comply. 

The appellant has now appealed by himself, and urges the same 
objections to the plaintifTs claim, but makes no allusion to his not 
being able to substantiate his allegations before the moonsiff. The 
investigation held by the moonsiff has been perfectly fair and just, 
and the appellant, if he had any just grounds for objecting to the 
claim, should have done so while it was pending in the court of pri- 
mary jurisdiction.* Not having done so, I consider his appeal ground- 
less and vexatious; and as provided for in Clause 3, Section 16, Re- 
gulation V. of 1831, there is no occasion to summon the respondent. 
I accordingly dismiss his appeal, and confirm the moonsiff’s decree 
in fulL , 

The 24th Mabch 1849. 

. No. 20 of 1849. 

Regular Appeal fr<m a decision -passed by Luckheenaraia JMtUer, 
Moonsiff stationed at Kayuzpookooreah, on the Slst January 
1849. 

ChundefkaTint Ghose, (Plaintiff,) Appellant, 
versus 

Kownlah Mookliee Debbia, (Defendant,) Respondent. 

The appellant {trosecuted the respondent for a bond debt, which 
the moonsiff has deckled against him in a very long, absurd, and in 
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some places unintelligible decree. Instead of merely considering and 
recording the points at issue^ and inserting the same in his final 
decree, he has not paid any attention to the Circular Order of the Pre- 
sidency Court of Sudder Dewanny Adawlut, dated the 8th of Jan- 
uary 1841, No. 128, and to be found in the Bengalee Gazette for 1841, 
No. 127, page 41, which, though addressed to principal sudder 
ameens, applies equally to all courts. In it, it is clearly laid down 
that the grounds upon which decisions are founded, should be drawn 
up with distinctness and brevity, and must not contain any matter 
immaterial or irrelevant to the suit. 

On referring to the record of the case it appears that the plaintiff, 
at the requisition of the moonsiff, exhibited his account-books, and on 
the 12th of June 1848, he swore to the correctness of his accounts 
and the justness of his claim. 

This the moonsiff has not only overlooked, but has omitted all 
mention of, in his decision. 

As this has been omitted, and I consider the decree passed by the 
moonsiff to be contrary to the spirit of the Circular Order above 
alluded to ; ordered, that the decision be reversed, and tlie case 
returned to the moonsiff under the privisions of Clause 2, Section 
2, Regulation IX. of 1831, with directions to try the case over again, 
and to write an intelligible judgment, that is consistent with law and 
justice. 

The price of the stampt paper for the appeal to be returned to the 

E laintiff in the usual ino^e. The costs of appeal must now be 
ome by him, and when the suit is finally disposed of, they will be 
awarded as may appear just. 
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pKESfNT: R. J. LOUGHNAN, Esq., Judge. 

The 13th March 1849. 

No. 4 of 1848. 

Appeal from the decision of Mr. E. DaCostOy Principal Sudder 
AmeeUy passed on the ZOth December 1847. 

Gundim Singh, (Plaintiff,) Appellant, 
versus 

Soochet Singh and another, (Defendants,) Respondents. 

This is a suit to establish right of pre-emption, and to obtain 
possession of 1 dam in a 12 annas share of momsah Sethurkab, 
perguimah Musohra, thereby, dismissed bv the principal sudder 
aiheen on the ground of non-folfilment of the requirements of the 
Mahomedan law. Appellant assert§ that he has proved by witnesses 
that he did fulfil all those requirements of the law. But it appears 
from the futwa of the law officer and the plaintiff’s petition of 
plaint, that he omitted acts, the performance of which is a condition 
essential to the validity of a« claim of this nature, vk., to declare his 
right, and claim pre-emption at the moment of being informed of the 
sale, and secondly, to take witnesses of his demanding his right from 
the seller or purchaser. The futwa of the law officer declares that 
his having proved^ making the demand simply is of no avail, without 
the establishment of the performance of the acts omitted. Under 
these circumstances it is clear that the decision is conformable to the 
law as declared by the law officer, and I hereby confirm it, and dis- 
miss the appeal without issuing notice to the respondent. 

■ ...» 

The 15th Maech 1849. 

No. 3 of 1848. 

Appeal from the decision of Mr. E. DaCosta, Principal Stidder Ameen 
passed on the 9th December 1847. 

Juggiumath Fersliad, (Plaintiff,) Appellant^ 

• versus 

Gowiree Shnnker and others, (Defendants,) Respondents. 

Suit, laid at rdpees 1,148-5-9, for the recovery of value of grain 
with interest, &c., ^ue by the defendants as cultivators of 30 beegahs. 
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1 1 cottahs of land, being the proportion of the produce due as rent 
for the years 1248 to 1252 F., (both years included.) 

The case was tried and decided in the first instance by a former 
additional principal sudder aineenof this city, who dismissed the suit 
on the following grounds : 

The plaintiff grounded his claim on certain ^ luggits,’ or statements 
of the money demanded on account of the ^ hakimea’ share of the 
produce of all the harvests^ made out evidently at the end of the 
year. The amount of the produce is assumed from a ‘‘danabundee,” 
or appraisement of the crop standing: and the quantity of each arti- 
cle of produce is turned into money at certain prices. These luggits 
are disputed by the defendants, who contend that the division of the 
crops according to the long established usage of mouzah Dhumol, in 
which their lands are situated, was always an actual one by a sys- 
tem denominated “ agor bhutai,” and not an estimated one by ap- 
praisement, and consequently, plaintiff must have received and did 
receive every year and every harvest his due share of the harvest, 
by actual division in the threshing fioor (khirmun,) excepting in the 
year 1252, when there was nothing, on account of the complete failure 
of the crop, to divide. Defendants, moreover, contended that they 
cultivated not 30 beegahs, 11 cottahs, but 16 beegahs, 1 cottali only. 
The additional principal sudder ameen, for very cogent reasons, as it 
appears to me, rejected these luggits, which he described as the foun- 
dation of plaintiff’s claim, as unworthy of credit, and considered it 
extraordinary that plaintiff should have assigned no reason for hav- 
ing received no part of his dues, for so long a time, and having suffer- 
ed this state of things to continue without taking any measures. 
On the other hand he found the defendants’ statement respecting the 
custom of actual division of the crop by " agor bhutai” established 
by their documents, and inferred, therefore, that the ^ hissa hakirnee’ 
must have been regularly received in the ‘ khirmun.’ The tlien 
judge, on an appeal from the plaintiff, remanded the suit to the lower 
court with orders ‘‘ to depute an ameen to the spot and make fur- 
ther and fiiller enquiry.” This has been done : the lands, after the 
fruitless deputation of one ameen, were measm'ed by another, who 
reports that they measure only 16 beegahs or thereabouts, and that 
the crops appear from the evidence of the cultivators of the neigh- 
bourhood to have been regularly divided at the harvest The 
present principal sudder ameen therefore again dismissed the suit 

The object of the present appeal is a second remand, on the ground 
that the ameen did not carry out the orders of the court, not having 
measured the lands according to the boundaries furnished by appel- 
lant, and having examined witnesses from a distance, instead of the 
inhabitants of the neighbourhood^ and that he carried on the enquiry 
and effected the measurement in the absence of appellant or his 
agents. 
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I a^ee with both the principal sudder ameens^ in thinking it 
established by the documentary evidence of the defendants that 
the usage in collecting from these londs^ prevalent in 1242 F.^ 
was by actual wei^hment and division of the crop. Plaintiff’s 
proofs, as armed by the principal sudder ameen on the first trial, 
fidled to estsmlish the prevalence in the years for which the claim 
is made, of the* other system by estimate and appraisement of 
the standing crop. It must therefore be presumed that the agor 
bhutai” system still prevailed ; and the inference from that is, that 
plaintiff divided the crop, as they were got in, with the defendants. 
For he must have been sensible that, if he should neglect to exer- 
cise his right at the proper time, his claim to do so afterwards, when 
the crop had been removed, must prove abortive. Be that as it 
may, as the plaintiff failed to establish the ground on which he sued, 
as observed in the first decision of the lower court, a decree could 
not pass in his favor. Although, therefore, the ameen’s execution of 
his orders may have been defective in respect to the measurement, I 
see no reason to grant a second local enquiry, to enable plaintiff* to 
prove before the ameen what he ought to have proved by evidence 
in the presence of the principal sudder ameen, viz. the prevalence 
of the usage of estimating and appraising the standing crop, and the 
actual appraisement of each crop, especially when it is admitted that 
his agents, who might have pointed out the residents of the neigh- 
bourhood capable of giving evidence in his favor, did not attend the 
first enquiry, and it does not appear from the reasons of the appeal 
through what fault or omission of the ameen their non-attendance 
arose. For these reasons I dismiss the appeal, and confirm the deci- 
sion of the principal sudder ameen, without calling on the respondent 
to reply. 


The 16th March 1849. 

No. 31 of 1847. 

Appeal from the decision of Mr. E. Da Costa^ Principal Sudder Ameen, 
passed on the lO^A August 1847. 

Shumsamooddeen Khan, and afterwards on his demise, Enaet Alii 
Khan, his heir, (Plaintiff,) Appellant, 

versus 

Bulbhudhur Misser, (Defendant,) Respondent 

Shumsamooddeen’s property in two houses being sold jointly 
to the respondent a^l Mudaree Sahoo, in execution of a decree held 
by the latter, and he and Shumsamooddeen afterwards, but before 
confirmation of the same, compromising, applied to the court to cancel 
the sale, but their Application was reject^. Plaintiff s suit to cancel 
the sale has been dijsniissed, because the sale was perfectly regular, 
and the notification, te the court making the sale, of a compromise 
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after the sale has taken place^ has been ruled by the Court of Sudder 
Dewannjr Adawlut to be no ground for a reversal, and further be- 
cause it is against the rules of practice to confirm a sale as to one* 
half of an undivided lot, and to cancel it as regards the other half. 

The appellant pleads, as in the lower court, Siat the receipt of full 
payment of his decree by the decree-holder and his relinquishment 
of his share of the purchase, are sufficient grounds for reversal, par- 
ticularly as Bulbhudur in his petition opposing the prayer of the 
petitioners for reversal only, claimed the confirmation of the sale of 
one-half, under which circumstances the confirmation of the sale as 
regards the whole property was irregular. Further, that the sale 
was irregular inasmuch as the boundaries of the properties sold 
were not accurately specified, and the sale took place at 4 o’clock in 
the afternoon instead of 10 o’clock a. m., as notified in the advertise- 
ment The objection in respect to the specification of boundaries is 
unsupported by any proof in the lower court And seeing nothing in 
the other^, reasons of the appeal, which can constitute ground for 
altering it, I hereby dismiss &e appeal and confirm tlie decision. 

The 16th March 1849. 

No. 4 of 1848. 

Appeal from the decision of Mr, E, Da Costa, Principal Sudder Ameen, 
passed on the ZOth December 1847. 

Gunga Bishun Misser, (Defendant,) Appellant, 
versus 

Bolakee Sahoo and others, (Plaintifis,) Respondents. 

This suit, laid at rupees 987, annas 3, pie 6, to cancel a deed of 
sale alleged to be collusive and void, and to recover the amount of a 
previous decree by the sale of the property conveyed by the said 
deed, was decreed by the principal sudder ameen, on the grounds 
that the property in question had been pledged to the repayment of 
a loan, a decree for which had been passed against the estate of 
Mahomed Hossein, deceased, represented by .the defendants, Musst. 
Hoorun and Musst Usmut, of which estate the property in question 
formed a part ; that the loan remained unliquidated at the time of 
the alienation by those defendants, and that it was therefore void ; 
and fiirther, that the sale was fictitious and collusive. The facts of 
the case, as pleaded by the plaintiffs and shewn by the record, are 
these : — ^The plaintiffs sued Hoorun and Usnjgat for the recovery of 
the amount of the loan taken by their husband and father respective- 
ly, Mahomed Hossein, wlio, by way of security for the repayment, 
hfd, as established in the former case, granted plaintiffs a lease texv 
minable only on the complete liquidation of it, *and put them in 
possession; but after his death, and tiie resumption and settlement of 
the estate, which was held rent-free at the tinfe of the farm being 
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granted^ plaintiffs lost possession. The sudder ameen^ without 
specifying his reasons, exempted the defendants in that case from 
liability for any thing further than their own costs, and decreed the 
satisfaction of the plaintiff’s claim from the estate of their deceased 
relation, Mahomed Hbssein. On the decreed-holders’ (plaintiffs in 
the present suit) proceeding to cause the sale of the property, which 
had been given ki farm as security for the loan, the present appel- 
lant came forward with an objection to its sale, on the ground of his 
having purchased it under the deed now declared void, which deed 
dates subsequent to the decree in the first suit ; and the sudder 
ameen, on a summary enquiry, exempted the property from sale. 
The appellant, then as now, contended that, no attachment having 
been proclaimed under Regulation IL of 1806, the sale was valid 
according to Construction No. 588. I agree with the principal sud- 
der ameen in thinking that the rules of the above regulation have 
no applicability to this case, and a decree having passed for the 
satisfaction of the creditors from the estate of a deceased party, no 
other party could have* a right to take possession of and alienate 
that property, especially a party who had been exempted from the 
pa 3 mient of the deceased’s debts. I therefore dismiss the appeal, and 
confirm the decision, without issuing notice of appeal to the respon- 
dent. 


The 21st March 1849. 

No. 11. 

Appeal from a decision of Mr.'E. DaCosta^ Principal Sudder Ameen^ 
passed on the 2Qth January 1848. 

Hajee Rujub Alii, (Plaintiff,) Appellant, 
versus 

Hafiz Muhumud Hyat and Jan AUi, (Defendants,) Respondents. • 

This suit, laid at rupees 947, for the price of 47 corge and 7 hides, 
asserted to have been purchas^ by the defendant, H^z Muhumud 
Hyat, at rupees 20 per corge, on the security of the other defendant, 
Jan Alii, was dismissed on the ground of the insufficiency of the 
evidence adduced by the plaintiff. When the grounds of the appeal, 
and the evidence of the witnesses who had been heard in the lower 
court, had been perused, appellant applied by petition, dated this 
day, for the admission of further evidence lately discovered, viz., 
copy of the schedule of his debts filed by the defendant in the Court 
for the relief of Insolvent Debtors in Calcutta, with bis petition, 
praying for the benefit of the Act. The discoveiy of thia evidence 
was made by the iheans of a notice from the chief clerk, of the day 
fixed for the hearing of the petition,* which was received by the 
plaintiff, who, howeva:, has not yet obtained a copy of the schedule 
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in which^ he alleges^ his name appears as a creditor of the defendant 
It appears to me proper that an op^rtunity should be given to the 
appellant to produce this fiirther evidence. I therefore return the 
case to the court of the principal judder ameen^ and direct that 
reasonable time be given to the plaintiff for the production of the 
document, and, should he exhibit it in court, that the case be again 
tried with advertence to the same. The value of the appeal 
stamp will be returned to the appellant. 

The 23bd March 1849* 

No, 12. 

Appeal from a decision of Mr. E. DaCosta^ Principal Sudder Ameen^ 
passed on the 25th January 1848. 

Namuk Buksh and Ram Buksh, (Plaintiffs,) Appellants, 

versus 

Ahmud Buksh, Musst. Pearee Begum, Musst. Imamee Jan, Musst. 

Amainee alias Shazadee and Musst Muhumdoo Jan, (Defen- 
dants,) Respondents. 

Suit for the amount of a bond, with interest, amounting to rupees 
359-4 annas. 

Notice being issued was returned with an acknowled^ent, pur- 
porting to be irom the defendants, through Jhumun Lall. Ishtehar 
was reported, on the attestation of the chowkeedar, to have been 
hung up in the dwelling house of the defendants. One only replied 
to the plaint, viz., Muhumdoo Jan, who confessed judgment 

The principal sudder ameen dismissed the suit, chiefly on the ground 
of the milure of proof as to die execution of the bond and receipt of 
the money by the defendants. 

The appellants urge that those facts are proved by the evidence 
dhey adduced. I find that the tumussook bears date 28th August 
*845, and bears a certificate of registry by the pergunnah kazee, 
dated 1st October following, through the instrumentality of Nawazish 
Hossein, who presented a mookhtamamah, dated 29th September. 
The witnesses on the bond are Ushruf Hossein, who appears to be 
husband of the defendant confessing judgment, and who was not 
called by the plaintiffs, Deochund Sahoo, also ^ot called, Jhumun 
Lall, Sooklioo Ram, and Ram Dyal Sahoo, who gave evidence. None 
of these, according to their own testimony, witnessed the execution 
of the bond by the defendants. One ozuy. Ram Dyal, states that 
he witnessed the delivery of the deed and payment of the money 
on a date subsequent to tne execution. The payment of the money, 
however, was made, he says, not to the defendants, but to Nawazish 
Hossein. The mookhtarnamah, it has been seeA, was not executed 
till a month after the bond ;*but further it has^not been produced 
from the office of the kazee, who reports that» it is not to oe found 
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there. Nawazish Hossein deposed that he was employed by the 
defendants to borrow the money, rupees 300, from the plaintiffs : that 
tlie deed, having been signed, was taken by him with a mookhtamamah 
to the kazee’s office and the kazee’s seal affixed: that, however, the 
plaintiff, Ram Buksh,9who went to the kazee’s office with him, paid to 
Ahmud Buksh only rupees 130 or 141 : that Ushruf Hossein was after- 
wards sent with, witness to the plaintiffs to get the remainder of the 
money and to deliver the deed : that plaintiff wished to pay the re- 
mainder by a credit for the amount of a former debt, but on his pro- 
mising to send cash after comparing the deed with his father, Ushruf 
Hossein left the deed with him, and he never paid any thing fiirther ; 
moreover, witness believes his female client never got any part of the 
rupees 141, received by Ahmud Buksh. Such being the nature and 
extent of the evidence, I think the principal sudder ameen was right 
in dismissing the suit under the provisions of Section 16, Regulation 
IIL of 1793, and the Circular Order of the Sudder Dewanny Adawlut, 
dated 25th November 1847. I therefore dismiss the appeal, and 
confirm the decision, without calling upon the respondents to plead. 

The 28th Mabch 1849. 

Appeal from the decision of Mr. JE. DaCosta, Principal Sudder 
Ameen^ passed on the 17^A February 1848. 

Meer Shoojait AJli, (Defendant,) Appellant, 
versm 

Musst Junglee Khanum, (Plaintiff,) Respondent. 

This suit for possession of a ^th share in 4 annas of Jyteea and 
other mouzahs, pergunnah Sandeh, and of certain houses and other 
buildings, the property of plaintiff’s deceased husband, Fyz Alii, 
grounded on a deed of partition by amicable settlement, tukseem- 
nama and soolehnama, ” said to have been executed by the defendant 
(appellant,) was decreed by the principal sudder ameen, on the 
grounds of the substantiation of the said deed, and of the said 
defendant’s receipt to a notice issued to him, on the petition of plaintiff^ 
to be allowed to sue, against him in formd pauperis for possession 
upon the share now litigated, in which receipt ho is said to have 
admitted her claim. 

The appellant -pleads that a document purporting to be only 
a copy of the deed in question, was exhibited in evidence by 
the plaintiff, and the witness examined with a view to establish 
the execution of the said deed, had, of course, proved nothing, 
as he could not identify his signature upon a mere copy ; secondly, 
that he never granted the receipt in question^ and no sufficient proof 
had been adduced^of his having done so. 

It is evident thsit the document exhibited by the plaintiff is merely 
a copy of a deed registered in the registry office, but that fact is not 
even noticed in the teasons for the decision. It appears also that 
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defendant contends that the copy of a notice which plaintiff exhibit- 
ed was not that of the notice which had been served upon him ; to 
prove which assertion, he filed the copy of another notice, with a 
receipt of his on the back, which seems to have been issued u}x>n 
another application, but defendant contended tkat there was but one 
smplication and one notice. No steps seem to have been taken by 
the principal sudder ameen to clear up this pointy and it does not 
appear in the reasons for the decision that the original of either 
notice, a copy of each of which the parties exhibited, was inspected. 
Neither does it appear that proof to substantiate the receipt pleaded 
by the plaintiff was taken or called for. Owing to these omissions, 
the investigation is, in my opinion, incomplete. I therefore decree 
the appeal, and remand the suit to the lower court, in order that the 
principal sudder ameen may call upon the plaintiff to produce, or to 
state and prove the cause or causes of her inability to produce, the 
original deed of partition ; may send for and file with the proceed- 
ings the original notice or notices to the defendant (appellant ;) may 
call for proof of the said defendant having written and si^ed the 
receipt (if found) upon that one copy of which was exhibited by 
plaintiff ; and afterwards again decide the case on its merits. Tlie 
value of the stamp of this appeal will be refunded. 


The 28th March 1849. 

Appeal from the decision of Mr, E, DaCosta^ Principal Sudder Ameen y 
passed on the 9th March 1848. 

Enaet Alii and twenty-six others, (Defendants,) Appellants, 

versus 

Meer Ismael Alii, (Plaintiff,) Respondent 

This suit, for possession on 189 beemhs, 1 k., 1 d., which 
plaintiff alleged belong to his mouzah Mudhor and was taken pos- 
session of hj the appeflants and others under colour of the revenue 
survey, which included them in the map of mouzah Mijjra contigu- 
ous to it, was remanded for the consideration of a decree of a former 
judge, and a local enquiry. The enquiry having been now made 
under the orders of tne lower court through the moonsiff of the 
eastern division, the disputed lands have been adjtidged to the plain- 
tiff' as belonging to mouzah Mud}]ft>r. 

The chief ground of the appeal is, that the enquiry of the moonsiff is 
faulty, but nevertheless it proves the falsehood of plaintiff’s state- 
ment The boundaries, it is urged, of the disputed land set forth in 
the report of the moonsiff, do not correspond with those assigned to 
them by the plaintiff’s vakeel. I find it mention^ in the moonsiffs 
report that plaintiff’s description of the boundaries does not corres- 

C d exactly with them as they appeared to the Itioonsiff, and as he 
described them m his roobakaree ; but what is of much greater 
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consequence I find that neither the description of the boundaries 
given by plaintiff’s vakeels on the requisition of the principal sudder 
ameen, nor that given by the moonsiff in his roobakaree^ is such as 
could enable the officer executing the decree to identify and lay 
down those boundartes : for in those situations, where the disputed 
land is said to be contiguous to the lands of Mudhor or Mijjra, which, 
of course, they all are on one side or other, the northern or other 
boundary is said to be simply the undisputed land of Mudhor or 
of Mijjra, as the case may be, and no other particulars are stated 
from which it may be understood where the disputed land begins 
and the undisputed ends. Further, the decision does not mention 
whether plaintiff is to get possession according to his own specifica- 
tion, or according to me moonsifiPs specification of the boundaries 
of the disputed land, or in what situation the 148 beegahs, 10 c., 
15 d., decreed are to be marked off and delivered into possession of 
plaintiff. The investigation and decision are equally inconclusive 
and incomplete. I therefore decree the appeal, and, reversing the 
decision, remand the suit to the lower court, in order that copies of 
the survey maps of all the mouzahs contiguous to the disputed land 
may be filed with the proceedings, the disputed lands laid down on 
the map in which they may appear to have been included, by the 
deputation of the moonsiff or an ameen to the spot, and by actual 
measurement, where it may be necessary, a report, containing a 
minute description of the boundaries be obtained ; and a decision 
be passed after due consideration of it, in clear and precise terms, 
such as may leave no room for further litigation as to the meaning 
and scope of the decision. . The value of Sie stamp of this appeal 
will be refunded* 


The 30th Mabch 1849. 

. 

Appeal from the decision of Movlvee Mohomed Majid, Principal 
Sudder Ameen of Bhattgulpore, passed on the 2‘Jth February 1845. 

Bae Bishnath Singh, Gun^ BIshen, Luchmee Narayen, and Koonj 
Beharee Lan,.(Defendant8,) Appellants, 

versus 

Sheikh Fozul Hos^ein, and after his demise, Musst. Zuhoorun and 
others (Plaintifis,) Respondents. 

Suit for Company’s rupees 2,469-6-2, principal and interest of 
revenue on account nf the year 1241 F. 

The judge of Bhaugulmre having reversed the decree of the 
principal sudder ameen, ^ted 27th January 1845, against the ap- 
pellants, a special appeal was preferred by tne plainti^ and the case 
was remanded by Ae Court of Sudder Dewanny Adawlut in these 
terms: — * 
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The plaintiff in this case purchased an estate at a public sale^ 
made by the collector of zillah Behar for the recovery of arrears of 
Government revenue, on 8th Aughun 1241 F., corresponding with 
5th December 1833; but in consequence of the sale having been 
contested before the revenue authorities, he "did not receive his 
iimul dustuk till the 21st Bhadoon following, or 9th September 1834, 
that is, the close of the Fuslee year 1241 ; but under the sale law he 
was answerable for and paid tlie Government revenue from the 
date of his purchase. The present suit was brought to recover the 
amount, thus paid, from the defendant in possession of the estate up 
to the close of 1241 F. Of seven defendants three were the former 


proprietors of the estate and four were described as farmers in 
possession under lease from the proprietors. The farmer defendants 
stated that they held the estate in farm as security for a large sum 
of money advanced by them to the proprietors, but that, previous to 
the sale, they had re-let the estate to the proprietors, who had caused 
the sale to deprive them of the means of realizing their debt and 
had purchased it themselves in the name of the plaintiff. On the 
27th January 1846, the principal sudder ameen decreed for plaintiff 
against the farmers, exonerating the late proprietors. On appeal the 
judge proposes three questions for consideration. 

Is the plaintiff the real 6ond fide purchaser of the estate, 
or are the late proprietors the real purchasers in his name ? 

Secondly. Who was in possession of the estate between the date of 
the sale and the date of the umul dustuk delivered to the purchaser ? 


Thirdly. Supposing the farmers to have been in possession, did 
they pay the Government revenue? 

On the first point the judge declares the real purchasers to be 
two of the late proprietors in the name of the plaintiff. On the 
second point he declares the former proprietors to have been in 


possession to the close of 1241 F. in virtue of an under lease from 
the farmers. And without recording any opinion on the third point, 
he reverses the decision of the principal sudder ameen, and dismisses 
the claim altogether. 


A special appeal is applied for on thip grounds that, after 
the sale had been confirmed by the revenue authorities, the 
farmers instituted a regular suit in the civil court to have the 
sale cancelled, on the groimds that the estate had been bought in 
by the late proprietors, in the name of the present plaintiff, declared 
to be the real purchaser. Under these circumstances, the petitioner 
pleads that, on the question of a " benamee” purchase by the late 
proprietor, the judge was bound by the decision in the case institu- 
ted by the farmers, and it was not competent to him, in the present 
case, to decls^e contrary to the decision in that case. 

" Concurring in this, we admit a special appeal, and remand the 
proceedings to the judge on the first point, in the; solution of which 
he is bound by the former decree; and with reference to this, it will 
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be for him to decide what alteration it may make in the general 
issue.” 

It is for this court now to take up the case from the solution of 
the second point at which the jud^ of BhaugidTOre had arrived 
when he made the above decision ; to draw the inferences from it ; 
and to consider the third point 

The judge has decided upon the second point, that the former 
proprietors were in possession by virtue of the under lease from the 
farmers. If it be not intended by this to infer that the farmers were 
also in possession, as such, receiving the rents from the under les- 
sees, this is nevertheless clear from the summary decree to which 
the judge refers as one of the proofs of the possession of the late pro- 
prietors. For in the suit decreed therein, the farmers were plain- 
tiffs against them for that portion of the rent which was payable 
under the terms of the under lease to them, the other portion of it 
being payable under the denomination of revenue, according to the 
same terms into the Government treasury. The ground of the 
decree was that the plaintiffs were parties in occupancy of the lands 
accountable for the rents to the plaintiff in this case, and the defend- 
ants’ parties in occupancy accountable to them. This decree con- 
tinues in force, and may possibly have been fiillv executed. As the 
farmers obtained this decree under colour of their right to collect 
the whole assets for the proprietor, who, by the principles of the 
revenue settlement, has the first lien on them, it is in vain for them to 
plead their non-liability, and it would be contrary to those principles 
to declare them not liable for the payment of those assets to the 
extent of the Government revenue claimed by the plaintiffl On these 
groimds, I am of opinion that the principal sudder ameen was quite 
right in deciding that they were liable, and that the plaintiff was 
right in having recourse to them for the payment of the whole of 
his demand. On ilie third point it is evident that the farmers^ have 
not paid the Government revenue for 1241 F. to the proprietors. 
They have not even pleaded payment. 

Under these circumstances I dismiss the appeal, and confirm tho 
decree, awarding the payment of the costs of the appeal from the 
appellants. 


. The 30th Mabch 1849. 

Appeal from a decision of Mr. E. DaCostOy Principal Sudder Ameeny 
parsed on the 13/A March 1848. 

Chowdhree Rafeeooddeen Hossein and others, (Plaintiffs,) 

' Appellants, 

versus 

Mohur Singh, Jograj Singh, and others, (Defendants,) Respondents. 

This is a suit fcgr possession of 24 beegahs 8 cottahs of land, wliiclu 
plaintiffs asserted, bek>ng to mouzah Roopuspore, their estate, and of 
which defendants obtained wrongful possession by removing further 
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eastward the western boundary of a disputed plot of gi’ound 
decreed to them in a former suit in which they were plaintiffs^ with 
the appropriated proceeds thereof, interest, &c. 

Plaintiffs pleaded that whereas 62 beegahs only were awarded by 
the former decree exclusive of 18 beegahs, the r&tio of another sharer, 
the defendants, besides the 62 beegahs awarded to them, and the 18 
beegahs aforesaid, surreptitiously, by the means already mentioned, 
obtained, in addition, possession of the lands now claimed, making a 
total of 104 beegahs 8 c., as the revenue survey maps clearly 
shewed. Among other reasons for dismissing this suit, the principal 
smlder ameen observes: — 

" On the application of both parties, I visited the lands in litigation 
on the 1st March 1848, and, in order to test the truth of the plamtifis' 
allegation, had the parcel of the 80 beegahs in question measured in 
the presence of both parties and their putwarees. Tliis result shewed 
that it contained 73 beegahs, 12 c., 18 d., only, and although there 
were no marks whatever visible to the westward of the pyne, or 
reservoir, which forms the western boundary of the 80 beegahs, yet 
the lands pointed out to me as the site of the old pyne were also mea- 
sured and found to be 3 beegahs, 4 c., 16 d., and those occupied 
by the bed of the pjme in which water was, measured 1 beegah, 12 
c., 4 d., making a total of 4 beegahs, 17 c. Now, even if this 
quantity of land bo added to the abovementioned 73 beegahs, 
12 c., 18 d., it will only make an aggregate of 78 beegahs, 9 c., 
18 d., being still less than 80 beegahs." 

Furtheron the principal sudder ameen thus observes: — Fur- 
thermore, on the conclusion of the measurement, I offered to attend to 
any objections which the parties might feel inclined to make, declar- 
ing to them that, as I was on the spot, the matter could be satisfac- 
torily adjusted, but none was made: indeed, so far from their making 
any objection, they and their putwarees and vakeels attested the 
measurement, papers with their signatures in token of acquiescence. 
Consequently, the objections subsequently made by the plaintiffs in 
their petition of the 2nd instant are absurd ‘ and unworthy of 
attention." 

The appellants urge that the principal sudder ameen did not visit 
all the lands, viz. those of which defendants obtained possession 
under the decree together with those which they .surreptitiously ac- 
quired by removing the boundary ; and the ameen, or person making 
the measurement, did not include the whole in his measurement ; 
secondly, that the measurement being made by a person not in the 
employ of Government or a professional ameen ^quainted witli tlie 
business, is faulty, as appears, they assert, on the lace of the papers, in 
which the calculations of the contents of the fields or plots from the 
dimensions ^ given are erroneous ; thirdly, that* the admissions of 
defendants in their answer corroborate the plaintifTs’ allegations, inas- 
much as they admit having in their possession»a greater quantity of 
land than the decree awarded to them ; fourthly, that the principal 
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sudder ameen ought to have compared the lands with the map of 
Neamut Alii Khan, the sudder ameen, who passed the decree, and 
according to which map possession was given on the lands. Appel- 
lants also refer to their petition, and a report of the nazir, dated 3rd 
June 1840, of the encjuiry which he had been deputed to make in 
consequence, and to the proceedings of the additional principal sud- 
der ameen of the 10th September 1838, as shewing that the 
encroachments of the defendants had been the subject of enquiry, and 
had been ascertained in the course of execution of the former 
decree. 

I do not find that these documents relate to precisely the same 
matter. They both mention indeed that the features of the spot had 
been altered, but while the roobakaree makes mention of 12 bee- 
gahs in excess of the 80 beegahs in question, and of an attempt of 
the decree-holder to include a piece of land to the south as disputed, 
the report referred to merely states that the decree-holders had 
thrown back the mound eastward, to the distance of in some places 
4 " bans,” in some places 6 " bans,” encroaching thus on the lands 
of the opposite side to the extent of 13 c., 19 d. The plea 
of the appellants is that by throwing this mound little by little, 
further and further back to the eastward, respondents are now 
in possession of 24 beegahs, 8 c., in excess of what was formerly 
disputed and decreed to them. The point for decision then is 
whether this statement has been proved. In order to prove it, 
appellants ought to shew how far back, u e., westward from the pre- 
sent eastern boundarv of Jalalpore, the original boundary, viz. the 
road and pyne, stOoa before the encroachments of the defendants 
commenceoL I do not perceive that they have at all succeeded in 
doing this ; and perhaps the only way of ascertaining it, possible 
under the circumstances, was that adopted by the principal sudder 
ameen, viz. to measure the extent of the land now disputed with 
that formerly disputed as pointed out by the parties themselves. If 
on actual measurement it had turned out that, defendants were in 
possession of more than 80 beegahs, the inference would have been 
that defendants had encroached to that extent The result of the 
measurement, however^ is quite the other way. The objections to 
the measurement, I think, — ^under the circumstances stated by the 
principal sudder ayieen, of there having been no objection urged 
while he remained on the spot, and as I have itself found the cal- 
culations correct, — litigious and groundless. The third plea is an 
incorrect representation of the pleading of tlie defendants, and the 
fourth is fiivolous, as there is nothing to shew that possession was 
given according to the map in question, and had there been any 
thing, I do not think it was at all calculated to help the principal 
sudefor ameen to a Hght decision. 

Under these circumstances, thinking the decision perfectly right 
and just, I hereby confirm it, and dismiss the appeal without calling 
on the respondents to reply. 
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Present: D. PRINGLE, Esq., Judge. 

The 27th March 1849. 

Appeal No. 18 of 1845. 

I^incipal Sudder Ameen^ Moulvee Rooknooddeen. 

Maliomed Feiz Buksh, (Defendant,) Appellant, 
versus 

Gobind Chund, (PlaintiflF,) Respondent. 

Mirza Uskurree — Vakeel for AppellanL 
Seetiil Chunder Rae and Bamachurn — Vakeels for Respondent 

The respondent here sues to recover rupees 2,133-5-4 as ad- 
vanced to appellant, on his bond dated the 31st Chyte 1238, and pay- 
able in two years, who, in reply, admits the bond, but alleges that 
the amount was repaid in full, from profits of farm, for which a lease 
was granted to respondent on the same date, for 1239 and 1240, in 
the name of Ram Dass, his dependant, who received a discharge 
accordingly for rents of these years. The suit, it is further urged, 
is barred by law of limitation. The respondent, in his replication, 
disclaiming connection with Ram Dass, pleads the entire absence of 
any reference to such assignment in the bond ; the return of which, 
xnoreover, would have been required by appellant, before granting 
the discharge referred to. And as to the bstr created by law of 
limitation, that the suit intermediately brought, had been struck off 
under Act XXIX. of 1841. 

The principal sudder ameen, on grounds that the bond is admit- 
ted by appellant, and set-off for usufruct under lease, only now 
claimed, of which no mention is there found ; by whom, moreover, 
the deed would have been certainly recovered, before granting such 
discharge for rents, gave award in respondent’s favor. 

In appeal^ it is urged that respondent was surety, and the only 
party profiting by the said lease, the date of which, as that for payment 
of instalments, will be found to correspond througboRt with those 
fixed in the bond ; it is therefore prayed that additional evidence, 
of parties present when the deeds were executed, be admitted. This 
being granted, the evidence of tw^o witnesses is her6 taken ; who, 
though they speak 4o the connection between the transactions, give 
no specific testimony that could in any way invalidate the grounds 
of the decision given |j>elow; which was therefore affirmed. From 
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tin's order a special appeal was lodged, on the ground that, under 
Section 2, Act XXIX. of 1841, the respondent’s suit was inadmis- 
sible ; the period so claimed not being allowed to reckon in bar of 
its rejection. 

Judgment. 

To this plea no answer being here made, it only remains on these 
grounds to give a decree for the appellant. 

The 28th March 1849. 

Appeal No. 98 of 1848. 

Moonsiff of Kusbaky Umjud AIL 
Domun and others, (Defendants,) Appellants, 
versus 

lleiat Mahommed, (Plaintiff,) Respondent 
Fuqeera Lai — Vakeel for Appellants. 

Bamachurn — Vakeel for Respondent 
An action for rupees 30-2, due on a bond. The respondent, 
plaintiff below, producing an instalment bond, given by appellants, 
dated the 19th Jeit 1249, for rupees 22; the last payable in 
Aughun 1251 ; who allowed judgment to go by default in the court 
below; now alleging, in appeal, that the claim originated in enmity 
on the part of the respondents, and that he was entirely ignorant of 
it until the decree had been passed against him. 

Judgment. 

As it is found from the record, that proof as to service of the 
notice, was duly taken in the lower court, the objection of the appel- 
lants is untenable ; whose appeal is therefore disinissed. 

The 28th March 1849. 

Appeal No. 100 of 1848. 

Moonsiff of Nathporey Mr. Pennington. 

Rajib Lochun, (Defendant,) Appellant, 
versus 

Ram Sagur Pal, (Plaintiff,) Respondent 
Seetul Chund and Mirza Ahmed — Vakeels for Appellant. 
Bamachurn and Gopee Mohun — Vakeels for Respondent 

This was an action bv respondent, plaintiff below, against appel- 
lant, his gomashtah, for delivery of accounts, and payment of 
balance due to plaintiff: laid at rupees 282-7-6 ; who having set forth 
in his plaint, that it was his intention to su^ Separately for otlier 
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sums owing him by appellant^ the moonsiff, in disregard of the pro- 
visions of the Circular Order of the 30th September 1847, finding 
the balance here claimed to be due in account, made award accord- 
ingly, on which ground, with others now adduced, the case having 
been appealed, it is redianded, that respondent here be nonsuited. 

• The 28th March 1849. 

Appeal No. 101 of 1848. 

Moonsiff of Dhumdahay Irndad AIL 

Mudhookoomr, (Defendant,) Appellant, 
versus 

Sham Rai, (Plaintiff,) Respondent. 

Bamachurn — Vaki^el for Appellant 
Fuqueera Lai — Vakeel for Respondent 

Suit for value of crop, taken by the appellant, laid at rupees 
54-4. The respondent there stating, that having obtained, in conjunc- 
tion with other parties, a pottah of certain lands, from the farmer, 
Dowlut Chowdhree, from 1252 to 1256, inclusive, they were in occu- 
pation of these up to 1254 ; in which year, the appellant here, with 
(jonnivance of the farmer, ousted them from 9 bcegalis, in the 28 so 
lield ; and to cover this act of aggression, brought a summary suit 
against them before the deputy magistrate ; in wliicli having wholly 
failed, he was fined by that authority ; the crop grown on 6 beegalis, 
6 k., having in the interim been removed. The apjjellant, who 
is brother to the former lessee, there replying, that on his lease 
being transferred to the co-defendant, Dowlut Chowdhree, in 1252, 
the latter refused to receive rent at the rate previously taken, but 
finally, in 1253, admitted appellant to engage at the same. The 
respondent, he addsT, only cultivated as his addyadavy the produce 
being equally divided ; and what he got, being only his share so 
calculated. The co-defendant below, disclaiming any right of appel- 
lant to cultivate ; and affirming the pottah given by him, to respond- 
ent and others. The moopsiff finds from a decree of the civil 
court, exliibited by respbndent, that the appellant here, having there 
sued the said co-defendant, because of his ouster from the lands in 
dispute, the suit wa^ struck off, because of his neglect to proceed, 
and never subsequently revived ; while a kubooleeut produced by 
him, as taken from the respondent, is dated 1251 ; on which grounds 
and the suppoit his claim derives from the award of the deputy 
magistrate, he decrees the amount against the appellant here, reliev- 
ing the co-defendant,* Dowlut Chowdhree. 

In appeal, it is contended that the suit referred to was struck off 
because of its being adjusted; while the moonsiff should have 
ordered a local enqjuiry, to ascertain on what land the crop taken 
was grown. • 



10 


ZILLAH PURNfiAH. 


Judgment. 

Tlie grounds on which the moonsiff‘’s award proceeds, are such as 
cannot now be impugned. The appellant, it is seen, is brother of 
the late farmer, who has thus been foiled in the attempt made to 
retain hold over that, which at the expiry of his lease he was bound 
to resign. 

The 28th March 1849. 

Moonsiffof Dhumduha^ Imdad AIL 
Appeals No. 102, 103, and 104. 

Mudhookoomr, (Defendant,) Appellant, as above, 
versus 

Pran Ram, (Plaintiff,) Respondent, in the first, 

Girdharee Rae, (Plaintiff,) Respondent, in the second, 

Elaliee Buksh, (Plaintiff,) Respondent, in the third. 

In these cases, the damages are laid at rupees 92-4, rupees 57-4-6, 
and rupees 37-2, respectively ; the appellants being sued on the same 
account; and their history precisely similar. On which grounds the 
appeal in all three is dismissed. 


The 28th March 1849. 

Appeal No. 62 of 1849. 

Sudder Moonsifff Mr. Noney. 

Mussamut Rowjee, (Defendant,) Appellant, 
versus 

Bamachurn, (Plaintiff,) Respondent. 

Fuqueera Lai — Vakeel for Appellant. 

Seetulchund Rae — Vakeel for Respondent. 

Bond debt, contracted by the deceased htisband of the appellant; 
claim laid at rupees 159 : who admits the bond, but pleads non- 
liability, because made by the deceased when in partnership with his 
brothers, who yet survive. No such connection being proved, and 
appellant having succeeded to the property of the deceased, a decree 
was given accordingly, by the moonsiftl In appeal, the joint liability 
of the brothers is again dleged. 

Judgment. 

No such connection between the brothers, as » here contended for, 
being attempted to be established, and the bond entered into by 
the deceased alone, the appeal is dismissed. ^ ‘ 
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The 29th March 1849. 

Appeal No. 106 of 1848. 

Moonsiff of Kusbahf Urnjud Ali. 

Babdbram^ (Defendant,) Appellant, 
versus 

* Jeynarain (PlaintiflF,) Respondent 

Gobind Chund — Vakeel for Appellant 
Fuqueera Lai — Vakeel for Respondent 

Action for rupees 24, value of three bullocks sold to appellant ; 
who denies the purchase, and contends that entry thereof would be 
found in the hath bhye, moreover, that respondent had no riglit to 
sell the cattle, as they had never been acquired, as alleged, in liqui- 
dation of a debt from a third party. The moonsiff, finding on the 
evidence adduced, that the catde were duly transferred to appellant, 
and the price promised to be paid in ten days, decrees tlie principal 
here claimed. In appeal, the plea of the absence of any writing, 
either given by appellant, or made in the hath bhye, is revived. 

Judgment. 

The purchase of the cattle being clearly established, and the heirs 
of the party from whom these are said by respondent to have been 
acquired, not appearing to contest his right so to dispose of them, 
the objections of the appellant are futile ; and the appeal therefore 
dismissed. 


The 29th March 1849. 

Appeal No. 107 of 1848. 

Moonsiff of Dhumduha, Imdad AIL 

Lall Singh, (Defendant,) Appellant, 
versus 

Debi Koomi^ (PlaintiflF,) Respondent. 

Brij Lai Singh — Vakeel for Appellant 
Muneeropddeen Ahmed — Vakeel for Respondent 

Action of damages, for illegal distraint and sale of plough bul- 
locks and a cow, of respondent The appellant alleging, that there 
was a balance of rupees 46, 5 annas due, on lands in occupation of 
respondent; who, ifi replication, pleads that he had surrendered 
the lands formerly held by him, so could not be made liable. The 
moonsifi* finds it establish^ bv the witnesses of the respondent, that 
he had formally rdbigned his lands; so that the attachment was not 
only in this case il|pgal, but that of the plough bullocks in no case 
justifiable. The witnesses of the appellant, there denying all know- 
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[edge of the matter. Who therefore awards damages as claimed, 
at twofold the value of the cattle. In appeal, it is urged that the 
putwary alone could speak to the fact of respondent’s occupation of 
the lands on which the balance had accrued, who had never resign- 
ed these as was alleged by him * 

Judgment. 

The respondent’s surrender of the lands being clearly established, 
there exists no ground for interfering with the judgment here given. 

The 29th March 1849. 

Appeal No. 109 of 1848. 

Moonsiff of Dhumduha^ Imdad AIL 

Sheikh Tharoo and others, (Defendants,) Appellants, 
versus 

Janoo, (Plaintiff,) Respondent. 

MuKbool Lai — Vakeel for Appellants, 

Mirza Ahmud — Vakeel for Respondent, 

Claim for rupees 11-4, value of crop taken by appellant The 
respondent there stating, that he had a pottah for beegahs 4, 1 1 cot- 
talis, in which this was raised, from 1252 to 1254; the appellant in 
1254 forcibly appropriating the entire produce of beegahs 3, with- 
holding respondent’s moiety to which he was entitled ; on whom a 
fine was accordingly imposed by the deputy magistrate. The ap- 

? ellant replying, Siat he held this land under a separate pottah. 

’he moonsiff finds from evidence of witnesses, including the put- 
wary, from receipts produced by respondent, and order of the depu- 
ty magistrate, consequent on the trespass, that the land was in res- 
pondent’s cultivation, and the crop therefore undujy appropriated by 
the appellant. Of four witnesses brought to prove whose occupa- 
tion of this land one knows nothing, and the evidence of the others 
is conflicting. In appeal, it is urged that the putwary was dead, 
who is stated to have so deposed in the lower court, and that with- 
out a local enquiry the truth could not' be ascertained. The res- 
pondent here contending, that no such objection to the putwary’s 
evidence was taken before the moonsiff; who there delivered it in 
person; the application for deputation of an ameen having been 
rejected, as wholly uncalled for. 

Judgment. 

The putwary’s evidence, to which no such objection can at this 
stage be raisM, is conclusive as to the land in dispute being in- 
cluded in the pottah of the respondent; whose title to a moiety of 
the crop so appropriated, is thus^ established; as it^is, no less clearly, 
by the additions proofs cited in the moonsiff’s decree. The ap- 
peal from which is Uierefore dismissed. ^ 
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The 29th March 1849. 

Appeal No. 112 of 1848. 

Moonsiff of Dhumduha^ Imdad AIL 
Rampershad, (Defendant,) Appellant, 
verms 

Mohhnt Ram Sum, (Plaintiff,) Respondent. 

Fuqueera — Vakeel for Appellant 
Bama Churn — Vakeel for Respondent 

Claim, for rupees 3, value of bamboos, which respondent states 
were delivered to appellant, who promised payment as above ; who 
replies that, being tuhseeldar for collection of rents in respondent’s 
resumed lands, he had given him credit for a corresponding amount 
under this head; a plea properly rejected by the moonsiff, as it 
was not alleged that the bamboos were taken for the use of Govern- 
ment ; and which being revived in appeal, is now finally dismissed. 

The 29th March 1849. 

Appeal No. 113 of 1848. 

Moonsiff of Dhumduha^ Imdad AIL 
Rampershad, (Defendant,) Appellant, 
versus 

Mohunt Ram Sum Das, (Plaintiff,) Respondent 
Fuqueera Lai — Vakeel for Appellant 
Bama Chum — Vakeel for Respondent 

Claim, for rupe,es 33-3, rents collected by appellant The res- 
pondent, lajdng claim to these, brought this action against the ap- 
pellant who collected, and the ryut paying Ae same. The former 
alleging, that the amount was collectecf by him as tuhseeldar of the 
mehal, which had been resumed. The co-defendant, that he was 
compelled to pay this to the'other, though he cultivated under res- 
pondent’s pottah; who, in his replication, there denies that this 
land had ever been resumed, and calls upon appellant for the autho- 
rity under which he acted. 

The moohsiff, in the absence of proof of the land’s attachment by 
Government, awards the amount so collected by appellant, relieving 
the co-defendant 

In appeal, it is contended that Government was to be made a 
party. When the vakeel of the appellant was asked to exhibit the 
purwanah or other^ authority for so inclucfing the Government, who 
replied, that his clfent was in jail undergoing a sentence for embez- 
zlement of Government moneys. 
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Judgment. 

The decision here turns, on the mehal being attached or other- 
wise ; of which the moonsiff finds no proof to exist ; and the ap- 
pellant’s vakeel here failing to produce this, the appeal is disnussed. 


The 29th Maech 1849. 

No. 114 of 1848. 

Moonsiff of Dkumduho^ Imdad AK. 

Rampershad (Defendant,) Appellant, 
versus 

Mohunt Ram Sum Das (Plaintiff,) Respondent. 

Fuqueera Lai — Vakeel for Appellant. 

Bama Chum — Vakeel for Respondent, 

Claim, for rupees 30-5-6, being value of grass purchased by 
appellant, who replies, that he duly paid for the same ; but failing 
to bring any witnesses to prove it, the moonsiff decreed the amount. 
In appeal, it is urged that the omission to take out a subpoena was 
because of appellant’s being in prison. 

Judgment. 

As the appellant had due notice of this suit being pending, and 
might, through an agent, have taken the necessary steps to defend 
it, such plea is now ina^issible ; whose appeal is accordingly dis- 
missed. 


The 29th March 1849. 

Appeal No. 115 of 1848. 

Moonsff of Dhumduha, Imdad AIL 
Rampershad (Defendant,) Appellant, 
versus 

Mohunt Ram Sum Das, (Plaintiff,) Respondent. 

Fuqueera Lai — Vakeel for Appellant, 

Bama Chum — Vakeel for BespomJenL 

Claim, for ranees 2, value of planks. The respondent stating, 
that appellant had purchased eleven planks, for rapees 8-7-6 ; who 
admits that of three planks, for n^es 2, only ; for which he paid. 
Of this however bringing no proo^ while that to purchase of eleven 
is deemed insufiicient, the value of two is awards by the moonsiff. 
In appeal, the plea of inability to defend the suit^irom being in jail, 
is here likewise urg^; which for the same reason is now overruled, 
and the appeal dismissed. • 
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The 29th March 1849. 

Appeal No. 116 of 1848. 

Momdff of DJiumduha, Imdad AH 
Rampershad (Defendant,) Appellant, 
versus 

Mohunt Ram Surn Das, (Plaintiff,) Respondent. 

Fuqueera Lai — Vakeel for Appellant 
Bama Chum — Vakeel for Respondent 

Claim, for rupees 30-6, balance of rent, as due by Gungaram 
Das, broiler of appellant, cultiyating the same, who replied, that, 
understanding the lands were resumed, he had not cultivated ; but 
no evidence as to their attachment being adduced, and their cultiva- 
tion by liim satisfactorily established, an award was made according- 
ly. In appeal, it is urged that the appellant is the party really 
interested, who therefore appears in this capacity. 

Judgment. 

As the name of the appellant does not appear in the original suit, 
he cannot prosecute an appeal in the same; which is therefore 
dismissed. 

The 30th March 1849. 

Appeal No. 108 of 1848. 

Moonsiffof Kushah^ UmjudAH 
Hussimoolah, (Defendant,) Appellant, 
versus 

*Meajan, (Plaintiff,) Respondent. 

Feizoolah — Vakeel for Appellant 

An action of bond debt, for rupees 26-13-5, payable in grain. 
The claim being admitted, but half an anna in the rupee, it is alleg- 
ed, charged .on the loan ; of which proof is forthcoming. The 
moonsiff, on grounds that the appellant’s witnesses did not attend, 
made award in re^ondent’s favor. In a;ppeal, it is contended that 
appellant had used all due diligence, and it was for the court to com- 
pel attendance of witnesses. 

Judgment. 

It is found that though the effects of the said witnesses were at- 
tached, no further steps were taken for obtaining their evidence. 
The case is thei^efore remanded, that the moonsiff adopt such 
measures for this purpose as are authorized by Act XVII. of 
1845. 
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The 30th March 1849. 

Appeal No. 110 of 1848. 

Officiating Sudder Moons ff, Itrut Hossein, 

Dhoorup Chowdhree, (Defendant,) Appellant, 
versus 

N. Devain, (Plaintiff,) Respondent 
Bama Churn — Vakeel for Appellant 
Seetul Chund and Fuqueera Lai — Vakeels for Respondent 

Claim of rupees 20, balance due on a bond, executed by appel- 
lant for rupees 100, the 5th June 1843, being amount advanced for 
indigo seed ; who pleads delivery of eleven maunds accordingly ; 
respondent admitting that of seven maunds, for which credit had 
been given on a different account, as shewn in the following number. 
The moonsiff, finding seven maunds credited in the factory books, 
carries it to account of the claim here made ; and as appellant brings 
no proof to delivery in excess of this, gives award for the balance 
in respondent’s favor. In appeal, it is averred that the ftill quanti- 
ty was delivered ; respondent’s intention to defraud appellant being 
evident, from his withholding the above credit. 

Judgment. 

It being found, in the case following, that the respondent had a 
separate claim against appellant, to which value so received might 
be credited, which suit was only brought, because of its credit to 
this account, and appellant leaving it to the books to establish this, 
his appeal here is cusmissed. 

The 30th March 1849. 

Sudder Moonsiff ^ Mr, Noney. 

Appeal No. 160 of 1848. 

Dhoorup Chowdhree, (Defendant,) Appellant, 
versus * 

N. Devain, (Plaintiff,) Respondent. 

No. 190 of 1848. 

N. Devain, (Plaintiff,) Appellant, 
versus 

Dhoorup Chowdhree, (Defendant,) Respondent 
Bama Chum — Vakeel for Appellant 
Seetul Chund and Fuqueera Lai — Vakeels foi Respondent 

For recove^ of ruj^s 178, balance due on engagement to culti- 
vate indigo. This action was brought by tl^e Vespondent in the 
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former number, who is appellant in the latter. The case is thus 
stated by the sudder moonsiff. The plaintiff states that, on the 
8th February 1846, defendant received an advance of 64 rupees, 11 
annas, to cultivate 40 beegahs of indigo, that he only sowed 6 beegahs 
8 cottahs, taking away from the factory three maunds of seed, and 
delivered plant to the value of rupees 4-2-6, who therefore sues to 
recover rupees 17,8-1 1-6. Defendant acknowledges the advance, and 
pleads that he sowed the 40 beegahs, but all the plant was not cut 
and taken to the factory, because the water machine was broken. 
Plaintiff, in reply, states, although the water machine was broken, 
he worked off the plant at Kajah and Mussooreah. It appears from 
the enquiry of the ameen, and evidence of witnesses of both par- 
ties, that all the 40 beegahs was sown, but from the breaking of 
the machine the plant was not cut, and taken to the factory. 
The plea of plaintiff^ that he worked off his plant at Kajah and Mus- 
sooreah, is not to be believed, because these factories were required 
by their owners for manufacturing their plant. The present claim is 
pardy for principal and interest, and partly for damages ; but plain- 
tiff is not entitled to damages, only interest can be allowed on the 
balance, as also the price of three maunds of seed.” 

From this decision both parties have appealed. The appellant in 
the former number, because the loss, as alleged, was owing solely to 
respondent’s laches. The respondent there, in the latter, on the 
ground that the verdict is opposed to evidence, and because of abate- 
ment unjustly made by the moonsiff. 

Judgment. 

The moonsiff it is seen finds the claim for breach of contract 
imfounded ; notwithstanding which he proceeds to award the amount 
wdth abatement on the damages claimed. The plaintiff had admit- 
ted the water-works to be out of order, but established by evidence 
of witnesses, agreed to by both parties, that to remedy this he 
sent tlie plant to be worked off* at the adjoining factories; which 
the moonsiff* deems incredible, being, however, it would seem, the 
most natural course he could adopt The plaintiff had too much 
at stake, to permit the pfant to rot on the ground if the means 
for its manufacture were witliin reach, which is nowhere denied 
by the defendant, whose witnesses are ryuts of Kajah factory, 
their cultivation adjoining his own ; and who depose, not only to 
the cultivation of beegahs 40, as contracted for, by the defend- 
ant, but to 60 beegahs, of good plant so raised, thus going to 
destruction, notwithstanding its proximity to Kajah as aforesaid. 
But even admitting a portion of this, from such cause, to have re- 
mained on the ground, it is hardly to be credited that a ryut, who 
had thus raised 60 ^eegahs of good plant, on a contract for 40 bee- 
gahs only, would be so pursued for damages by the factory. And 
whereas tfie moonsiff states that the cultivation of beegahs 40, is 
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established by the witnesses of both parties^ it appears from the re- 
cord that no witness of the plaintiff ever so stated^ who has aver- 
red^ that the plant delivered did not exceed the produce of beegahs 
69 8 cottahs ; whose witnesses^ while they confirm this^ admit that 
more land was cultivated^ but the produce falling shorty or being 
inferior, from neglect to prepare, and afterwards weed the ground. 
The factory mmiurrir who measured it, stating, that beegahs 9 
12 kottahs was lost from the latter cause, and that in beegahs 7, 14 
cottahs its quality was, owing to the former, of the third class only ; 
while 11 beegahs was left untouched. So that in beegahs 40, as 
contracted to be cultivated by the defendant, only beegahs 7, 14 
cottahs were so prepared as to give produce ; beegahs 9, 12 cottahs 
being lost from neglect to weed, as specially provided for in the agree- 
ment; the remainder, or beegahs 22, 14 cottahs, left fallow. On 
which grounds, I make award as follows, that credit be given the 
defendant for 7 beegahs, 14 cottahs in account: a penalty of two fold 
the advance, being awarded on 9 beegahs 12 cottahs; and of three 
fold its amoimt, ratably apportioned, on 22 beegahs 14 cottahs. 
The total sum thus awarded, being rupees 139-6-9; in amend- 
ment of that made by the moonsiff. The costs to follow this award. 

Th 30th March 1849. 

Appeal No. 365 of 1848. 

Sudder Moonsiff, Mr* Noney* 

Dhoorup Chowdhree, (Defendant,) Appellant, 
versus 

N. Devain, (Plaintiff,) Respondent. 

Bama Chum Vakeel for Appellant, 

Seetul Chund and Fuqueera Lai — Vakeels for Respondent, 

Claim, for rupees 28, 9 annas, due on bond, given by appellant 
for rupees 18-13, on thte 27th November 1848, payable in July 
1846, which appellant denies having made ; but its execution being 
established by Subscribing witnesses, the amount is decreed in full 
by the moonsiff. In appeal it is contended,* that such bond would 
retire any of a previous date ; as admitted by appellant to. have 
been given under the preceding number. 

JUDOMENT. 

The bond in this case was for cash; that under the preceding 
munber, for delivery of indigo seed. Its repudiation, therefore, on 
such ground, b^ the appellant, is inadmissible ; ‘whose appeal is ac- 
cordingly dismissed. 
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Present: G. C. CHEAP, Esq., Judge. 

The 5th March 1849. 

No. 7 of 1848. 

Appeal from the decision of Moulvee Ahdool Ullee^ Principal Sudder 
AmeeUy dated the 25th January 1848. 

Inderchand Baboo, for self and as guardian of Gobindchand Baboo, 
minor, and Bindbaj Baboo their gomashtah, (Plaintiffs,) Appellants, 

versm 

Af Gilson R. French, of Bansbareah factory; jB, C harles Newcomen, 
C, Albert Larpent, and 2>, John Beckwith, members of the late 
firm •of Cockerell and Co., Insolvents, (Defendants,) Respondents. 

E, Poolinchunder Chuckerbuttee, and jP, Kishenchunder Chucker- 
buttee, (Defendants in the original suit) 

The appellants instituted this suit on the 2nd December 1846, to 
recover Rupees 1,500, with interest and hoondian, (22-8,) paid by the 
gomashtah Bindraj, to E and F, on a draft, of which A was the 
alleged maker and drawer on the house of Cockerell and Co., of 
which B, C and D were partners. On the draff being presented for 
payment, Cockerell and Co. refused payment, suspecting it to be a 
forgery. A and E»only filed answers in the principal sudder ameen’s 
court A denied having given the draft, or that F was his servant — 
E had been, but had run away. E also denied and set up an aJM 
that he was then at IGshnuggur, adding he had before given up the 
service of A of his own accqrcL The principal sudder ameen gave 
a decree against E and F, exempting the other defendants. Being 
dissatisfied with his decision the appellants appeal, and insist on 
the liability of the other defendants exempted by the principal sudder 
ameen, and have made them respondents. The appeal was admitted 
on the 26th January last, and appellants directed to serve notice on 
the respondents, but only A has been served with one, who, in re^ly 
to the looqjoohat^ ^ain repeats what he said in his answer, — demed 
all knowledge of F, and that E had left his service before. He also 
denied having received back the draft from Cockerell and Co. 

As proceedmgs i^lating to this draft had been held in the/ov/^arr^, 
the nuthee was sent for, and the following letter (or copy) transmitted 
by the chief m^isfrate of Calcutta, I find on the record ; 
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Calcutta^ 18M February 1846. 

G. R. French, Esq., 

Bansbareah Factory^ Ryshahye vii Surdah. 

Dear Sir, — We are in receipt of your letter of the 16th instant 
We have given notice of the bank-notes to the bank, and have directed 
a notice to be inserted in the Enyliskman^ Hurkaru^ and Star^ of which 
we enclose a copy. The case does not lie here : the party to proceed 
is the kooty-wallah, and perhaps you will assist him to carry it out — 
for this purpose we sent you the enclosed, the letter which contained 
the cheque, and also the latter document The police will aid in the 
matter when any thing can be done here» 

Dear Sir, &c., 

(Signed) Cockerell and Co. 
(True copy,) 

(Signed) L. DaCosta. 

From this it would appear that the draft was presented to Cocke- 
rell and Co., and, if their statement is to be relied upon, returned to 
French, and if not received by him there has been some foul play in the 
post office, and it appears essential for the ends of justice that it 
should be traced out, and if traceable to French, he must be held 
liable for the acts of E and F, as the draft was in his name, and the 
money was paid on his account to E and F, the former of whom was 
once in his service, and the latter cousin of E. The case, therefore, 
must be remanded for further investigation, and brought on the 
judge’s file, as Europeans may have to be examined on interrogato- 
ries, and the principal sudder ameen does not understand English. 
The value of the stamp, on which the petition of appeal is written, to 
be returned to the appellants, and the usual order as regards costs. 

The 6th March 1849. 

No. 14 of 1847. 

Appeal from the decision of Moulvee Abdool JTllee, Principal Sudder 
AmeeUy dated the 25th June 1847. 

Nub Kant Turrufdar and Bharut Chunder Turrufdar, (Defendants,) 

Appellants, 

versus 

Syud Amjud Allee, (Plaintiff,) Respondent 

The respondent institutes this suit on the 15th June 1846, to 
recover possession of 2 bee^dis 7 cottahs of land, with mesm profits 
fix)m 1250 to Jeit 1253 B. &, alleging it was included in his ijarah, 
or farm, obtained from the collector of a hhas mahal belonging to 
Government The defendants (appellants) cldimed the land as 
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lahhiraj; and that it did not belong to Government^ nor was it included 
in the khas mahal. On a reference to tlie collector^ that othcer 
reported there was no taidad^ or register, of the land being lahhiraj^ 
on the contrary it was mol and included in the khas mahal farmed 
out to the plaintiff. On this the principal sudder ameen ^ve the 
plaintiff a decree, from which the appellants appeal, again insisting 
the land was takbiraj. The appeal was admitted on the 17th May 
last, with reference to the decision of the Sudder Court in the case 
of Birjonath Baboo versus Rughoonath Ojha, (p. 231, S. D. A. Re- 
ports, vol. V.,) but on going through the case this does not appear 
to be one semble. The only proof that the appellant has of the lands 
being lakhirqj^ are some canoongoe’s papers, in which the identity 
of the land cannot be discovered, and which of themselves no court 
could admit as proof of the land being lahhiraj^ when the revenue 
authorities ruled it was maL On these grounds, seeing no reason 
for disturbing the principal sudder arneen’s decision, the same is 
affirmed, and the appeal dismissed with costs. 

The 6th Mabgh 1849. 

No. 15 of 1847. 

Appeal from the decision of Moulvee Abdool Ullee, Principal Sudder 
Ameen^ dated the 24:th June 1847. 

Nocowree Dasseah and Bhugbuttee Dasseah, (Plaintiffs,) Appellants, 

versus 

Sheebnath Sandeal, (Defendant,) Respondent. 

The appellants sued to recover possession of certain lands as be- 
longing to the zemindaree, Badea Zameerpore, chuk Sellimpore. The 
respondent denied •that the lands belonged to them, but was included 
in his putnee^ heing a portion of mouzah Salcowree. The principal 
sudder ameen, with reference to an Act IV. decision affirmed in 
appeal, and the nuksha prepared by an ameen deputed by him to make 
a local enquiry, dismissed the claim, as the appellant had adduced no 
proof to shew that the land ever belonged to Sellimpore. Against 
this decision the appellants appeal, impugning the ameen’s report, and 
accusing him of chunging the nukshuy or plan, made of the ground on 
the spot, and which the plaintiffs’ (appellants’) moktars had signed. 
The appeal was admitted on the 17th May last, and the moonsiff of 
Chowgong was appointed an arbitrator, to report if the nuksha was 
a fair representation of the place in dispute, and if there was any 
reason to suspect there had bem any collusion on the part of the 
ameen appointed by the principal sudder ameen. He accordingly 
visited the spot, aild reported, after examining some witnesses, that 
the nuksha ffid not correspond with the land of Sellimpore on the 
north ; no distinct opinion is given to whom the lands belong. The 
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kuhooUeut and auction papers'connected with sale of the putnee, by 
no means tend to clear up the respondent’s right to the land. There 
is nothing, in fact, but the summary award passed under Act IV. of 
1840. The place no doubt remained long fallow, and thus the re- 
lative rights of the neighbouring zemindars ^’remained undefined; 
and, being a boimdary dispute, the court is fiilly competent to fix 
one. I therefore, in amendment of the principal sudder ameen’s 
decision, fix one as laid down in the moonsifTs nuksha, from a tree 
on the east side to one on the west side, or from the nullah on the 
east to the nullah on the west, which boundary the moonsiff will 
receive directions to mark out The appeal is accordingly decreed 
with mesne costs on the portion now adjuged to the appellants, from 
the date of the suit being instituted, and the costs of the parties in 
this appeal are made payable by them respectively. 

The 6tii March 1849. 

No. 25 of 1847. 

Appeal from the decision of Moulvee Abdool Ullee^ Principal Sudder 
Ameen^ dated the Sl^f August 1847. 

Deputy Collector of Pubna, on the part of Hurreepershad Chow- 
dhree and Neelmadhub Ghose, minors, (Defendant,) Appellant, 

versus 

Anund Moee Dasseah, (Plaintiff,) Respondent, 

Claim, for rupees 2,773-5-4. 

This suit was instituted by the respondent to recover the above 
amount, alleged to have been lent on bond by respondent’s father to 
certain parties acting as guardians for the minor defendants, whose 
estates were subsequently brought under the Court of Wards; and tlie 
principal sudder ameen gave a decree in favor of* the plaintiff with 
costs. 

Against this decision- the deputy collector of Pubna, in behalf 
of the minors, apjjeals. There are three pleas : first, that the res- 
pondent being a clmdless widow, accorjling to the shasters and a 
bewcLsta of the pundit of the division, given in the case noted in the 
margin, decided by this court, could not sue 
Hurrea Bewa to recover the debt ; second, a person by 

Rajah Anunr^ath Roy, "““e Bykmth, taJ^kd^, and brothOT of 
decided on the 29 th Nov. the respondents father, had a hen or claim 
to the amount alleged to have been lent on 
the bond; third, mat the principal sudder 
ameen had decreed that the estates of the minors were liable for the 
amount due under the bond, instead of making the parties (Rada 
Monee and Sarsuttee) to it, personally liable. %e appeal was ad- 
mit^ on the 27th January last, and the of the division was 
again called upon to give a beweuta, and to st^te V respondent could 
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or could not sue. He has replied in the affirmative, as her husband 
was alive ^when her father demised, and therefore she might have 
had progeny or heirs herself; that in Hurrea Bewa’s case, she was 
not married when her father ' died, that she had a brother during 
whose life she married, and* afterwards became a childless widow, 
hence she could not claim as heir to her father. This effectually 
disposes of the fiust plea. With regard to the second, I remark that 
Bykunth talookdar never came forward in the principal sudder 
ameen’s court, or put in any claim in this. The bond does not run 
in his name ; and as the appellant’s vakeel now states a decree has 
been obtained against him for rent due on account of the minors’ 
estate held by him in farm, his holding back may be thus accounted 
for ; but again, as respondent’s father was security for the rent of the 
farm, this will not affect the joint liability of the farmer and the 
surety’s heir (i. e,, respondent.) With regard to the third plea, the 
parties to the bond were the natural guardians of the minors, one 
the grandmother of Jo 3 math Singh and the other the mother of Neel- 
madhub, and it may be inferred the debt was incurred for the bene- 
fit of their wards, and therefore from the estates or from the profits 
of the estates the debt must be liquidated, and there was nothing 
unjust, in my opinion, in decreeing against the estates. On these 
grounds I see no^reason for disturbing the principal sudder ameen’s 
decision, and therefore dismiss the appeal with costs. 

The 6th March 1849. 

No. 28 of 1847. 

Appeal from the decision of Moulvee Ahdool Ullecy Prmdpal Sudder 
Ameeny dated the IHA September 1847. 

The Collector of Eajshahye, on the part of Personno Narayun Roy, 
Srees Narayun Roy, and Parus Narayun Roy, minors, (Defen- 
dant,) Appellant, 

versus 

Sookdeb Talinghea, (PlaintiflF,) Respondent. 

Claim, for rupees 1,210-12. 

This is also a suit under a bond against the heirs of a zemindar, 
whose estates have been brought under the Court of Wards, and 
who were sued through their guardian, the collector being also made 
a defendant; and the principal sudder ameen gave the plaintiff a 
decree exparte. The collector, in his court, was the only person 
who filed an answer, and objected to being made a defendant as 
the debt had been incurred before the estate came under the 
Court of Wards, and as the minors had a guardian, he could be sued 
on their behalf, and had authority to pleaa to the suit He there- 
fore prayed that tlfb fdaintiff, for unnecessarily making him a defen- 
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dant, should be nonsiutecL On the back of this answer the principal 
sudder ameen ordered that, if the plaintiff chose^ he could file a reply. 

The present appeal by the collector is not against the merits of the 
case, but on the ground of his being wrongly and unnecessariljr 
made a defendant, and though he pleaded to this effect, tlie princi- 
pal sudder ameen had totally overlooked his objection, and recorded 
no opinion thereon. The decree was read on the 5}5th January last, 
and as I can find no cause shewn for making the appellant defen- 
dant, the case must be remanded to the principal sudder ameen to 
dispose of this objection. The way he left it optional with the 
plaintiff to reply, was, to say the least of it, not very courteous to 
the collector, neither was it such an order as by Section 5, Regu- 
lation IV. of 1793, he should have passed: he ought to have £s- 
tinctly called upon the plaintiff to reply to the collector’s plea as 
contained in his answer to the suit, ana have decided whether he 
was not properly made a co-defendant. He will now dispose of 
this plea as above indicated. The value of the stamp on which the 
petition of appeal is written, to be returned to the appellant, and the 
costs of this appeal, and also those of the appellant; in the lower 
court, will be acyudged against the party, t. e, plaintiff^ or the pre- 
sent appellant 


The 12th March 1849. 

Appeals from the decision of Moulvee Abdool Ullee^ Principal Sudder 

Ameen, 

No. 29 of 1847. 

Huro Soondree Goopta, widow of Gree Gobind Sein, deceased, 
(Plaintiff,) Appellant, 

, versus 

Nubo Gobind Sein, Mohun Gobind Sein, and Dyamoee Goopta, 
widow of Ram Gobind Sein, deceased, (Defendants,) Respondents. 

No. 30 of 1847. 

Nubo Gobind Sein, aforesaid, (Defendant,) Appellant, 
versus 

Huro Soondree Goopta, aforesaid, (Plaintiff,) Respondent 

These appeals are against one and the same decision of the prin- 
cipal sudder ameen, adjudging the appellant in case No. 29, Huro 
Soondree Goopta, entitled to arrears of maintenance at 15 rupees 
per mensem^ from the month of Cheit 1251 to the 14th Poos 1253 
IB. S., and prospectively at that rate to be paid to her by her bro- 
ther-in-law, Nubo Gobmd Sein, appellant m case No. 30. 

The amount of maintenance claimed, was 30 rupees per mensem^ 
the arrears being calculated at that rate, added to which was one 
year’s maintenance at the same rate, the to^^um claimed being 
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rupees 1,044^ and in consequence of only half being decreed, the 
plaintift' has appealed, and the defendant, Nubo Gobind, because the 
plaintiff had during his father’s life time agreed to accept in lieu of 
maintenance a tunkha, or allowance of 2 rupees per mensem^ which 
had been regularly paid to her by her father-in-law from 1247 to 
the end of 1251 B. S., that, after his father’s death, the plaintiff, in- 
stigated by Moh\jn Gobind, (who had a share in the estates,) refused 
to take the allowance which he offered to pay, and instituted this 
suit. The appeals were both admitted on the 25th of January last, 
and after reading the whole of the evidence pro and con^ I find 
that three witnesses brought forward by the plaintiff prove that the 
estates of Gunga Narayun were worth from 3,000 to 4,000 rupees 
per annum ; that the plaintiff’s husband, Gree Gobind, died before 
her father, as did Ram Gobind, the husband of Dyamoee Goopta. 
None of these witnesses say a word about the allowance or rate of 
maintenance received by the plaintiff during the life time of Gunga 
Narayun, and only one of them can read or write. On the other 
hand, four witnesses brought forward by the defendant Nubo Gobind, 
all of whom appear to be respectable, depose to the plaintiff accept- 
ing a fixed allowance of 2 rupees per mensem from Gunga Narayun 
in 1247 B. S., and who used to send her female apparel and per-> 
shaud (food prepared for the household gods, and sufficient for the 
diet of one person) ; that plaintiff always expressed her satisfaction 
at this allowance, which was paid by an order on the naib, Peetum- 
ber Mitter, to be charged against the collections made from a village 
called Oalcapore ; and a document to this effect has been filed by 
the defendant, Nubo Gobind. The amount of maintenance to a 
Hindoo widow must bear some relation to the property, and be cal- 
culated with reference to the situation of the parties, and the means 
of the party making the allowance, (page 441, Morley’s Digest, 
vol. I,) but on whalt data 15 rupees has been fixed as the amount 
by the principal sudder ameen, I cannot discover. The plaintiff^ 
by the death of her father-in-law, was not placed in a worse position 
than before, neither is there any reason for assuming that his death 
rendered her liable to greater expenses. That she other own accord 
accepted a fixed allowsCnce of 2 rupees per mensem^ I consider to 
have been fully established, and this barred her present claim ; and 
it would further agpear from the evidence of the witnesses that, 
after refusing to take this allowance when tendered to her, she went 
to reside with her mother, thereby forfeiting all claim to mainten- 
ance (Oojulmunee Dasee versus Joy Gopal Chowdhree, Sudder 
Dewanny Adawlut Decisions for 1848, ^age 491.) 

Under all the circumstances the smt appears to have be^n a 
vexatious one, brought at the instance of some one hostile to Nubo 
Gobind, and as th^ appeal is frivolous, it is therefore dismissed; and 
with regard to Nubo Gobind’s appeal, the principal sudder ameen’s 
decision must be amended, and the plaintiff declared only entitled 
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to receive 2 rupees per mensem from the month of Cheit 1251 B. S. 
to the date of suit^ and at the same rate prospectively ; but since 
she has sued for what she might have had without appealing to the 
courts at all, she must pay all her costs in both courts — ^Nubo 
Gobind, under all the circumstances^ domg the same. His vakeels 
will, however, be entitled to receive fees at the rate his appeal was 
laid at, and those of the plaintiff only on the amount now decreed to 
their client 


The 13th March 1849. 

No. 2 of 1847. 

Appeal from the decision of Moulvee Sadut UlleCy Sudder Ameen of 
Bauleah^ dated the 19^A December 1847. 

Ay Rooknce Debbeah and B, Lubunga Munee Dasseah, 
(Defendants,) Appellants, 

versus 

Socowrmunnee Dasseah, mother of Jeebunkishen Das, Rusheeka* 
nund Das, and BirjenderlaJl Das, deceased, (Plaintiffs,) Respon- 
dents. 

This is a suit to succeed to ancestral property, which under an 
alleged deed of sale and an Act IV. decision had been made over to 
A. Her title was disputed by the respondent, who claimed the 
land as the widow of the nephew of the former proprietor. A 
claimed under a purchase made of B, who was grand-daughter of 
the same person or ancestor. It appeared that G^ungaram, having 
died, was succeeded by his ^andson, Jankee Nath, who also died 
a minor and was succeeded by his mother. On her death B, her 
daughter, claimed, and at the same time sold her claim to A. The 
respondent had several sons, who had all died in their infancy. 
The pundit of the division was therefore called upon to give a 
bewastah, who was entitled to succeed, the grand-daughter of 
Gungaram, or the respondent, mother of Jeebunkishen and others, 
and widow of Joykishen, nephew of Gungaram, and also, if either 
of these females could succeed, if they could sell the property. This 
order was passed on the 9th June last, and on the 17th the appel- 
lant B put other questions to the pundit, which were Jjjso sent to 
him for an exposition of the Hindo law. To both he has sent 
answers. To the questions put by the court he has replied, that the 
widow of Joykishen was entitled to succeed under the Hindoo law, 
and that no female had any author!^ to sell ancestral property. 
But if Premloll succeeded to ms father, Guijgaram, then his daughter 
Lubunga Munee’s claim, was a ^od one. There is, however, nomine 
whatever to shew that Premloll ever succeeded, or ever survived 
Gungaram. This was a supposititious case, put by the appellant B’s 
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vakeel, after the whole of the proceedings had been gone into and 
read on the 91h June. The Hindoo law of inheritance, therefore, as 
laid down by the pundit, in reply to the questions put by this court, 
pointing out the respondent as the heir at law, the decision of the 
sudder ameen must be affirmed, and the appeal dismissed with costs. 

• The 13th March 1849. 

No. 17 of 1847. 

Appeal from the decision of Mouhee Sadut Ullee^ Sudder Ameen af 
Bauleah^ dated the 2^th September 1847. 

Kalee Soondree Chowdrain, (Defendant,) Appellant, 
versus 

Bawool Chunder Paul, (Plaintiff,) Respondent 

This was a claim to 82 beegahs of land, — the respondent suing for 
possession of the same as belonging to her vutnee talook and attach^ 
ed to the village of Madai Ghuree, — ^tne defendant Qippellant) 
claiming it as forming part of her zemindaree and attached to the 
village of Syudpore. The plaint sets forth that, under an Act IV. 
decision, 72 beegahs had been made over to the defendant, and who, 
on the strength of this decree, had afterwards ejected plaintiff of 15 
beegahs, 12 of which had, on the Act IV. case being disposed of, 
been made over to him, the plaintiff. The sudder ameen, after 
appointing two ameens to make a local investigation, on the report of 
the second, and nuksha^ or plan, sent in by him, held that ajangal^ or 
raised path, was the boundary ; the lande to the east belonmng to the 
plaintiff^ and those to the west to the defendant, and as the land in 
dispute was to the eUst, the plaintiff was entitled to it He, therefore, 
on this report and the canoongoe’s papers^ decreed for the plaintiftl 
The appellant appeals against this decision, insisting that the land 
belonged to Syudpore and not Madai Ghuree ; that the witnesses, 
exammed bj ameen gave confficting testimony, while hers 
(appellants) were consistent, and had deposed that bom herself and 
her husband had been seised of the land for years ; and she also 
added that there wjis collusion between amedns and the re^ondent, 
and though she had constantly prayed that the moonsiff of Bhowan* 
nygunge might investigate arid report to whom the land belonged, the 
sumler ameen had taken no notice of her application. The appeal 
was admitted on the 1st November last, and all the necessary papers 
were sent to the moonsiff of Bhowannygunge to report, after visiting 
the spot, if there is any injustice or wrong done by the decree pasae£ 
He accordingly proceeded to the spot and made a nuksha, reporting 
that the first ameen’s nuksha did not correspond with Ihe land in 
dispute or boundaries thereof, but that the second ameen’s did, and it 
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was also borne out by the canoongoe’s papers of 1820 A, D, Such 
being the case, I see no reason for disturbing the sudder amecn’s 
decision, which is therefore affirmed, and the appeal dismissed with 
costs. 

■ I t 

The 14th Makch 1849. 

No. 45 of 1848. 

Appeal from the decision of Moulvee Moqjeebnl Rohman^ Moonsiff of 
Kheytooparrahj dated the llfA March 1848. 

Saliibanee Bewah, mother and guardian of Zumeer Sheikh and 
Sumeer Sheikh, minors, (Defendant,) Appellant, 

versus 

Sheikh Bahadoor Ullec, burkundauz, (Plaintiff,) Respondent. 

This siiSt was instituted by the respondent to recover 15 rupees, 
with interest, alleged to have been lent on bond on the 10th Bysack 
1254 B. S., to two persons by name Zumeer and Smneer Sheikh, and 
the defendmts not attending, the moonsiff gave the plaintiff a decree 
exparte. Against this decision the appellant has appealed, pleading 
that the defendants, Zumeer and Sumeer, were her sons and minors, 
and knew nothing of the suit before the same was decided. The 
appeal was admitted on the 16th May last, and the moonsiff* directed 
to summon the defendants and report on their apparent age. ' He 
has accordingly done so, and states Zumeer to be from twenty to 
twenty-one years of age and Sumeer sixteen or seventeen, and this 
was the opinion of respectable persons who were present in the court 
when they were examined. Under these circumstances it is quite 
clear the respondent sued a minor, who could only be so through 
his guardian or next friend. The case must therefore be returned to 
the moonsiff to be again brought on his file, and to pass an order of 
nonsuit, saddling the plaintiff with all the costs in his own court 
besides those of the appellant in this. The value of the stamp on 
which the petition of appeal is written, to be returned to the 
appellant. ^ ^ 

The 27th March 1849. . 

No. 79 of 1847. 

Appeal from the decision of Mr. A. DeLemoSy Moonsijf of Shahzad- 
pore, dated the 20th May 1847. 

Fallan Sheikh, (Defendant,) Appellant, 
versus 

Elias Marquis, (Plaintiff,) Respondent 

The respondent instituted this suit to set aside a summary award 
of the deputy collector of Pubna, dated the 16tH July 1845, releasing 
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from attachment, (under Regulation V. of 1812) property attached 
by the respondent belonging to the appellant, for an arrear of rent 
amounting to 8 rupees 3 annas, alleged to be due under a hvhooleeut 
given by the appellant to the respondent for certain lands in mouzah 
Danaile. The deputy collector held that the appellant was a jotedar 
of mouzah Keale Salkea, that he had no lands in Danaile, and that the 
evidence adduced by the respondent did not go to estal)lish that the 
kubooleeut had been given to him by the appellant The moonsiff, 
however, after examining four witnesses, who attested the kubooleeut^ 
and four others, who were present when it was given by the appellant 
to respondent, reversed the deputy collector’s order, that is, upheld 
the kubooleeut and attachment maac imder it, and decreed the rent 
claimed, citing the decision of the Sudder Court in the case of 
Dwarkanath Tagore versus Dhannoo KuUoo, (page 65 of the S. D. A. 
Decisions for 1847,) as one in point. 

Against this decree appellant has appealed, again pleading he was 
a ryut of the Sandyals and not of the respondent, and that the 
respondent had not proved that he had before paid any rent for 
the land to liim. The appeal was admitted on the 21st July last, 
to read all the evidence taken by the deputy collector and also 
in the moonsiff’s court The nuthee in an Act IV. case was also 
called for relating to mouzah Danaile. The principal sudder ameen 
was also called upon to state if the Sandyals had instituted any 
suit before him to obtain possession of Danaile, and has replied in 
the dffirmative. From the evidence taken before the deputy col- 
lector there can be no doubt he was right in his decision, inasmuch 
that the kubooleeut^ or its execution in favor of the respondent, was 
not proved. From the additional evidence taken before the moon- 
siff, again, it is proved that the appellant did give Marquis the 
kubooleeut^ and voluntarily, though the witnesses could not all 
speak to where the land was. From the evidence of the witnesses 
produced before the moonsiff by the appellant, it is proved that he 
held o.jote in mouzah Keale Salkea, and in that alone, and had given 
a kubooleeut to the Sandyals through their naib^ who had given him 
a pottah. However cpnflicdng all this is, and unsatisfactory as to 
the appellant being seised of the lands for which rent is claimed, 
under the precedent of the case cited by the moonsiff, all the court 
has to decide is, “the genuineness of the kubooleeut before it and the 
existence of a balance thereon/’ and, concurring with the moonsiff, 
that it was given by the appellant to the respondent, voluntarily, 
and that there is no proof of the sum due on it being paid, the moon- 
siff ’s decision must be affirmed, and the appeal dismissed. This deci- 
sion, however, not to be held as estabUshmg the right of Martjuis, or 
any one else, to the lands set forth in the kubooleeut^ on which the 
moonsiff has decreed the rent claimed. All costs ore made charge- 
able to the appellant 
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The 27th March 1849. 

No. 161 of 1847. 

Appeal from the decision of Mouhee Sadut Ullee, Moonsiff of 
Bauleah^ dated the 21th September 1847. 

Doorga Nund Roy, (Defendant,) Appellant, 
versus » 

Ram Needhee Das, (PlaintiiF,) Respondent. 

This suit was instituted by Ram Needhee Das against the appel- 
lant (a mohurer of this court,) on the 28th August 1846, to recover 
22 rupees, 13 gundahs, 1 cowree, alleged to be due on account of 
wages, and the moonsiff gave the plaintiff a decree for 16 rupees, 8 
annas, 16 gundahs. Against tliis decision the appellant has appealed, 
and the respondent having died in the interim^ the appellant was 
directed to serve an ishtehari or proclamation on deceased’s heirs, 
but this he has not been able to ao, as he (appellant) cannot state 
where they reside. All therefore that remains is to dismiss the 
appeal 


The 29th March 1849. 

No. 10 of 1847. 

Appeal from the decision of Mouhee Sadut Ullee^ Sudder Ameen of 
Bauhah^ dated the 2th July 1847. 

Kalee Kant Sandyal,^ (Defendant,) Appellant, 
versus 

Kashee Chunder Moitree, (Plaintiff,) Respondent. 

The respondent instituted this suit to have cancelled and set 
aside a deed of sale, from Sheebnath Lowree to the appellant, of cer- 
tain property. Sheebnath was the judgment .debtor of the respon- 
dent, who sued out execution of his decree and attached the property, 
when the appellant objected, and put in his claim of prior purchase, 
and, on giving proof, the principal sadder ameen held the claim good, 
and directed that the property should be* released from attachment on 
the 9th January 1845, and his order was conArmed by me in appeal 
on the 3rd of May following. The sudder ameen, as the deed of 
sale had not been registered, and with reference to the evidence that, 
at the time of attachment by the plaintiff (respondent,) Sheebnath 
was seised qf the property, held that the sale was collusive and a 
benamee transaction, and therefore reversed the principal sudder 
ameen’s summary order, declaring the property liable to sale on 
account of the decree passed in favor of me plaintiff or respondent. 

Against this decision the appellant appeals, iiisisiing that the s^e 
was a bmSi fide transaction, and as the property hdd been sold to him 
long before the attachment was sued out, undei; a precedent of the 
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Sudder Court (which he cited) the sale was valid, and could not be 
disturbed. 

It would appear that although the deed has not been registered 
by the register of deeds, it was so by the purgunnah cazee on the 
22nd March 1843 A. D., eorresponmng with the 10th Chyte 1249 
B. S. This is clearly proved by an examination of the original regis- 
try book, the pages of which are attested with the initals of the late 
judge of this zillah. The attachment was not sued out till the 7th 
September 1844, and appellant put in his objection or claim on the 
12th of the same month. Both parties have given proof of seisin sub-- 
sequent to the date of purchase, L e. by appellant and respondent, of 
Sheebnath being in possession; but adverting to the fact of the deed 
being signed, sealed, and delivered, nearly a year and a half before 
the attachment, I consider the evidence and proof to the transaction 
being a bond fide one, greatly preponderate in favor of the appel- 
lant, and therefore reverse the sudder ameen’s decision, and decree 
the appeal, making all costs in both courts chargeable to the 
respondent. 


The 29th March 1849. 

No. 26 of 1847. 

Appeal from the decision of Moulvee Ahdool Ullee^ Principal Sudder 
Ameeuy dated the 2Sth September 1847. 

Kalee Soondree Chowdrain, widow of Goumath Chowdree, 
deceased, (Plalntitt^) Appellant, 

versus 

Bawool Chunder Paul, (Defendant,) Respondent 

• 

The appellant sued partly for the reversal of the ma^strate’s 
orders passed in an Act lY. of 1840 c^se, ^ving the respondent 
possession of lands in two bheeU called by her Doblia and Gocoolbat- 
tee, and also for other lands as included in the same, the whole 
quantity of land claimed b4ing 95 heegahs, and the suit laid at rupees 
1,592, 13 annas, 8 pies. The original dispute was for 35 beegdhs, 
which the appellant alleged had been cultivated by a person named 
Gocool, and whcf resided oq the spot, and thus the name Gocool> 
battee. She now changes the designation of the land, and it would 
appear claims it as forming part of her estate called Ramnuggur. 
The principal sudder ameen dismissed the suit on accoimt ofwis 
shifting of names of the place, and because the plaintiff had not pro* 
duced any proof whatever that the land claimed had ever belonged 
to Ramnuggur. ,An ameen had been deputed to make a local 
enquiry, but his report the principal sudder ameen rejected as collu- 
sive and also inconsistent with tne evidence. * 
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The appeal rests on this report of the ameen’s, and it is alleged 
the mooktyar miscalled the place in the foujdarry petition. After 
reading all the evidence, I concur with the principal sudder ameen, 
that there is none, or no document, to shew that the land had ever 
belonged to Ramnuggur, or that the appellant had been seized of 
the same. I find that the whole of bheel Doblia (according to tlie 
magistrate’s proceeding in the Act IV. case) was opiy assessed at a 
jumma of rupees 2, 8 annas. How could appellant on this jumma 
lay claim to 95 beegahs of land? The principal sudder ameen’s 
decision is therefore affirmed, and the appeal dismissed with costs. 

The 29tii March 1849. 

No. 18 of 1847. 

Appeal from the decision of Moulvee Sadut Ulee^ Sudder Amcen of 
Bauleahy dated the 2nd of October 1847. 

Kalee Soondrec Chowdrain, (Defendant,) Appellant, 
versus 

Bawool Chunder Paul, (Plaintiff,) Respondent. 

This suit was instituted by the respondent to recover as damages 
rupees 450, 11 annas, 3 pies, for the price of a paddy crop, taken 
from 31 beegahs and 6 cottahs of land. 

The land formed part of that in dispute, referred to in the appeal 
case No. 26 of 1847, from the principal sudder ameen, decided tliis 
day. The appellant insisted the land belonged to bheel Doblia, ap- 
j>crtaining to her estate of Ramnuggur, and denied cutting the 
crop. The sudder ameen, adverting to the principal sudder ameen’s 
decision, dismissing the appellant’s claim to the land, decreed the 
damages as laid by the respondent 

The grounds of appeal are that there was no specification in the 
plaint by v)kom and kowAhe land hud been cultivated; that the 
produce claimed was much more than the land would yield, and 2 
rnaunds for the rupee a very low rate for paddy, and that 4 or 4 J 
maunds was the outside of the crop fer beegalu I have gone 
through the whole of the evidence. The respondent’s witnesses 
depose to the land yielding 20 maunds a beegahy and that the selling 
price at the time was 2 maunds of paddy for the rftpee. Appellant’s 
on the contrary depose that 4 or 5 maunds was the quantify obtained 

f er beegahy and the selling price then 2J to 3 maunds per rupee. 

think it will be safest to take the average of these conflicting 
statements, and therefore, in amendment of the sudder ameen’s 
decree, adjudge that appellant pay the respondent at the rate of 12^ 
maunds per beegahy calculating the price of the cjrop at 2 J maunds 
for the rupee; and, under all the circumstances of the case, the 
parties will pay their respective costs in this appeal. 
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The 31st March 1849. 

No. 14 of 1847. 

Appeal from the decision of Moulvee Sadut Ullee^ Sudder Ameen of 
BauhaJ^y date^ the 2Bth September 1847. 

Kalee Kaiint Lowree, (PlaintifF,) Appellant, 

• versus 

Ramneedhee Dass, Ramdlimi Dass, Ramjoy Dass, Hureenath Dass.. 
and Muneeram Dass, (Defendants,) Respondents. 

The appellant instituted this suit to set aside an award of the 
collector of Rajshahye, who on a suit for replevin awarded to the 
respondents rupees 307-5-8, as damages for their cattle illegally 
distrained by the appellant’s naib. 1 ne cattle were distrained on 
account of rent due for lands alleged to be in the possession of the 
respondents in Kanchee Badara. The appellant, however, denied 
that he had any thing to do with the mouzahy or place. The sudder 
ameen, however, hmding that he was the henamee proprietor, and 
that the respondents had nothing to do with the lands, (but owing to 
some dispute between the appellant and Bishenath Sircar, the 
zemindar of the respondents, their cattle had been thus illegally 
distrained,) dismissed the suit, upholding the collector’s order passed 
under Regulation Y. o#1812. 

The grounds of appeal are, that appellant had nothing to do with 
Kanchee Badara, or Chunderkant Cnowdhree, who was the proprie- 
tor of the mouzafiy that Beekakur Chakee was his naib at Pakorea, 
and that he was also in the service of Chunderkant Chowdhree^ 
Both the ‘Collector and sudder ameen having ruled that the appel- 
lant was the henamee proprietor of Kanchee Badara, and that the 
cattle had been taken to appellant’s cutcherry at Pakorea, — ^in order 
to refiite this, the appellant’s vakeels were told to produce their 
client in 14 days, to make a solemn declaration that he had nothing 
to do with the aforesaid mouzahy and that the cattle had never been 
taken to his cutcherry, but they have failed to do this ; and as it i» 
quite clear from the evidence that the cattle were taken to the 
Pakorea cutcherry, and that the respondent owed no rent on account 
of lands in mouzah Kanchee Badara, the appellant must be held 
jointly liable with the other defendants against whom a decree was 
given by the collector. The sudder ameen’s decision is therefore 
affirmed, and the appeal dismissed with costs. 
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The 31st March 1849. 

No. 8 of 1848. 

Appeal from the decision of Moulvee Sadvt Ullee^ Sudder Ameen of 
Bauleah^ dated the 2Bth April 4848. 

Chunderkant Chowdhree and Gourkishore Surkar, (Plaintiffs,) 

Appellants, r 

versus 

Ramneedhee Dass, Mtinneeram Dass, Hurreenath Dass, Ramdhun 
Dass and Ramjoy Dass, (Defendants,) Respondents. 

This was another suit to set aside the same award of the collector, 
brought by Chunderkant Chowdhree, the alleged zemindar, and 
Gountishore, his ijardar^ also mulct in damages jointly with Kalee 
Kant Lowree. They both deny that the latter had anything to do with 
Kanchee Badara, and insist that the rent was due by the respondents 
under their hubooleeutSy and that the sudder ameen should have taken 
prd6f from them that they had given the kubooleeutSy and cultivated 
the land for which the rent was demanded. In such a case I do not 
see that it was at all necessary. The question was whether the 
collector had properly or improperly exempted the ryuts from the 
demand of rent, and also if damages were called for. This was an 
issue to be tried on the record before the colfector, and from it there 
can be no doubt of the illegality of the distraint, and the liability in 
consequence of the appellants. The sudder ameen’s decision is 
therefore affirmed, and the appeal dismissed with costs. 



ZILLAH SARUN. 

Present: H. V. HATHORN, Esq., Judge. 

The 7th March 1849. 

No. 2 of 1847. 

A Regular Appeal from a decision parsed hy Moulvee Mahomed 
Rqfiqy Principal Sudder Ameen of Sarun^ dated 10^^ December 1846. 

Achootaram, Madooram, Ramnarain, Gopal Pandey, Seetulpershad, 
and Toolseeram, (Plaintiffs,) Appellants, 

versus 

Musst. Kuddeeroonnisa, (Defendant,) Respondent. ^ 

Claim, for possession and enrolment of name in the collector’s 
registers as proprietor of 7 annas of the entire estate of Muthoora- 
pore, pergunnah Arrah, district of Shahabad, (deducting Siriram’s 
1 anna share,) with mesne profits from 1247 to 1250 Fussily. Total 
valuation. Company’s rupees 1,061, 6 annas, 10 pie. 

This suit was instituted at Arrah on the 6th January 1844, but 
referred for trial to this district by the Court’s resolution No. 803 of 
1845, as stated in the judge’s proceeding of the 21st May 1845, in 
consequence (it is presumed) of the defendant being tne wife of 
Monowur Ali, the principal sudder ameen cf Shahabad. 

I find from the record that the permanent settlement of this estate, 
Muthoorapore, was eventually made with Musst. Kudderoonissa as 
the maafeedar Ittkhirajdar,” under the orders of Government con- 
veyed by the Sudder Board of Revenue, dated 10th July 1840. The 
tenure had been previously described by the Board of Revenue ( vide 
letter 5th April 1839) to be registered as a ^^hookamee grant 
(other than badshahee) 93 far back as 1137 Fussily,” observing 
that “ by law the settlement should be made with the lakhirajdar, 
and that it was not apparent^who the sellers and pledgers were to 
plaintiffs (in this yase.) It is in order to reverse this order that plain- 
tiffs come, into court claiming the right of possession or in other 
words the right of settlement 

They state that they held 2 annas of the estate as their proprietary 
right in lieu of maUkana at the time when the property was in pos- 
session of Sheik Bmkutoollah and Mahomed Jamal, and that 6 annas 
they hold at a mokurruree” jumma; that corresponding shares 
are similarly held by the heirs of Hunman Singh, thus comprising 
the whole estate. Plaintiffs add that 1 anna of their 8 annas share 
belongs to Siriram ^Pandey, and they have transferred another 
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anna to the plaintiffs^ Seetulpershad and Toolseeram^ to meet the 
expenses of this suit. In sup^rt of their claiin they produced before 
the lower court a bill of sale for half the estate execu^ by Miherban 
and Shuja Rai, in favor ofGoodram Pandey, dated in 1156 Fussily, 
also a deed of relinquishment, dated 1171; to the same, also a deed of 
mortgage to the son of Goodram for 2 annas, dated 1195 Fussily, a 
bill of sale for 2 annas in favor of Achootaram, 10th Poos 1227 
Fussily, and the first settlement proceeding, 16th February 1838, in 
their mvor (which wai^ reversed by the Board,) with acquittances 
from 1223 to 1243 Fussily. 

The defendant claimed the entire estate by a deed of sale, dated 
27th Chyte 1224 Fussily, (1817 A. D.) and referred to the orders 
of Government and the Board of Revenue, wliicli had confirmed in 
perpetuity the settlement of the estate with her as the lakhirajdar, 
and rejected the claim of the mokurrureedars as being ‘^very 
doubtful, and that recent enquiries had shewed tliat they were 
ticcadars paying rent to mokurrureedars.” Defendant farther 
obsdl^cd that Mmiomcd Jamal was not connected in any way with 
the estate. 

The principal sudder ameen observed that plaintiffs appeared to 
ground their title on deeds executed by Mahomed Jamal in their 
favor, but that in the decree of Musst Bukshun versus Surdown 
Rai and others, (for rent,) dated 30th May 1829, it was recorded that 
the said Mahomed Jamal had apparently no proprietary right; that 
the first settlement (since cancelled) was concluded with them as 
mokurrureedars, and not as maliks; that plaintiffs’ claim had 
been rejected for not filing their sunnud (mokurruree pottah,) which 
was not yet forthcoming ; that defendant’s bill of sale clearly proved 
that she was the proprietor of the estate, and therefore plaintiffs’ 
claim must be dismissed with costs. 

Judgment. 

On the 12th February 1847, one of the appellants, Achootaram, 
withdrew his appeal. The remaining appellants (plaintiffs in the case) 
recapitulate the several arguments used in their plaint and replica- 
tion in favor of their claim, and state that the mokurruree lease 
which the principal sudder ameen says was not forthcoming was filed 
in the principal sudder ameen’s court ; and on refej^ing to the record 
I find that it was presented with a petition on the date of the lower 
court’s final decision ; the document, however, does not bear the prin- 
cipal sudder ameen’s initials, and therefore may have been surrep- 
titiously filed subsequently. But whensoever filed, it is of itself 
insufficient, in my opinion, to support plaintiffs’ claim to the right of 
settlement The rules approved of by Government and issued on 
the 14th June 1837, for the settlement of hookaihee tenures, fally 
justify the settlement of this estate with the defendant as lakhiraj- 
dar. Plaintiffs have failed to prove that they have derived their 
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title directly or indirectly from the grantees of this hookamee 
tenure, or their successors, or that as maliks they have held long 
possession paying a portion of the proceeds to the maafedars as the 
Government share. Therefore the settlement appears to have been 
rightly made with* the •lakhirajdar. I observe that plaintiffs 
acknowledge having transferred a portion of the property claimed 
to a third party pn condition of assisting in paying the expenses of 
this suit Such a proceeding styled champerty is not recognized 
as a legal act For the above reasons, it is ordered, that this appeal be 
dismissed with costs, and the decision of the lower court be ^rmecL 

The 26th March 1849. 

No. 80 of 1848. 

A Regular Appeal from a decision passed by Moulvee Mahomed 
fVaheedooddeen, Moonsiff of Sewajty dated 7th April 1847. 

Sheik Maliomed Saeed and Sheik Mahomed Yacoob, (Plaintiffs,) 

Appellants, 

versus 

MeerMadarBukshand SIdakut Hossein, (Defendants,) Respondents. 

Claim, Company’s rupees* 82, 10 annas, 3 pie, on account of 
balance of arrears of rent for 1252, 53 and 54 Fussily, including 
interest and exchange as per wasil*bakee account. 

Plaintiffs, the proprietors of a 2-3rd share of the village of Kalan, 
pergunnah Baal, instituted this suit against defendants, alleging that 
they had cultivated beegahs 6, cottahs 17, at 27 rupees, 6 annas, 
3 pie, per annum, and had only paid 13 ru^es, leaving an arrear on 
account of three years, amounting to Company’s rupees 69, 2 
annas, 9 pie, which, with interest and exchange, made up the 
amount claimed. 

Defendants answered that their specific* shares in cultivation were 
8 beegahs, 17 cottahs, and that the rent was 13 rupees, 11 annas, 
and after deducting 4 rupees, 8 annas, for the musjid light pro- 
vided by them, rupees 9, 3 annas only were due to these m^ks 
yearly, or rupees 27, 9 annas, for three years, of which they had paid 
13 rupees (admitted by plaintiffs,) and that the balance due for 1254 
Fussily, had been refused at that rate upon a general demand for 
increase. 

It should be here stated tliat plaintiffs had first attached for arrears 
of rent on accoimt of 1254 Fussily only, and replevin granted by the 
deputy collector 6n a summary suit in the absence of any written 
engagements, and because the arrears for 1252-53 Fussily were also 
due, and thus the summary claim, for 1254 Fussily was not suscep- 
tible of adjustment, eithejon the written engagements of tlie parties, 
or on rents paid in gast years. 
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Plaintiffs accordingly instituted this regular suit for the full arrears 
due to them on account of 1252, 1253, and 1254 Fussily; and the 
moonsiff of Sewan has nonsuited the claim, on the ground Uiat plaintiff 
should have sued separately, one suit for die reversal of the summary 
award, and another suit for the arrears of rent^ 

Judgment. 

The moonsiflPs decision is clearly wrong. Summary suits for rent 
are no bar to the institution of regular suits for the more formal 
investigation of the claims of parties, and as the replevin from distress 
had been granted for not including the arrears of 1252 and 1253 
Fussily, plaintiffs were fully justifi^ in instituting this regular suit 
for the recovery of the full amount of arrears due by defendants on 
account of 1252, 1253, and 1254 Fussily. 

Obdebed, 

That this decision be reversed, with refund of stamp duty, and the 
suit be sent back for re-trial. The costs to be adjusted hereafter. 

The 26th Maboh 1849. 

No. 81 of 1848. 

A Regular Appeal from a decision passed hy Moulvee Mahomed 
Walieedooddeen, Moonsiff of Sewan, dated 1th April 1848. 

Gungadeen Rai, (Plaintiff,) Appellant, 

, versus 

Anoopa, for self and guardian of Tejpertab Rai, a minor, Eibaron, 

Poorun, and Ratinnath, (Defendants,) and Soonsar Singh, (third 
party,) Respondents. 

Claim, for possession of 2 beegahs, 5 cottah's of land in the vil- 
lage Indee, perguniiah Mangee, with mesne profits from 1251 to 
1254 Fussily inclusive, total estimated value. Company's rupees 142, 
5 annas. 

This suit was instituted by plaintiff on the 11th September 1847, 
setting forth that his CTandfather Bhowanee Singh, had assi^ed 
2 beegahs, 5 cottahs of land to Pirtee Singh, grandfather of Tejper- 
tab Raee, for life on account of maintenance, taking an agreement, 
dated 30th Poos 1217 Fussily, from the. grantee, relinquishing all 
claims after his death and bindmg himself not to sell or farm the land 
intermediately; that Pirtee Sinm died in Asar 1250 Fussily, when 
Eibaron and others (sons of Nurkoo Rai) disputed the plaintifTs 
ri^ht to resume, on the plea of absolute purchase from the said Pirtee 
Singh, under date 16th August 1823, for 232 rupees, denying Pirtee 
Singh’s agreement to plaintiff, which was a fabrication, and declaring 
tliat Pirtee Singh had died 19 years ago, which^ barred plamtifTs 
claim, even if &e deed had been in itself authentic, which it was 
not, — ^adding that plaintiff was a witness^to their bill of purchase. 



ZILLAH SARIJN. 


19 


which, however, in replication, plaintiff denied. In the rejoinder 
defendants explain that Pirtee Singh and Bhowanee Singh were 
brothers. 

The moonsiff of Sewan (to whom this suit was specially transfer- 
red for trial to eqAalize ^he files) dismissed plaintifTs claim with 
costs, observing that Bhowanee Singh, as joint proprietor in an estate 
paying revenue to Government, had no power to alienate specific 
lands for any purpose, that the undisturbed possession of Pirtee 
Singh for 39 years had been admitted by plaintiff^ and the ikrar- 
namah,^ upon which plaintiff founded his claim, was incapable of 
attestation, as all the subscribing witnesses were dead, and it was nei- 
ther sealed nor registered, and it was not alluded to by plaintiff when 
he claimed to have his name registered in the mutation register, 
although his claim had been disputed by defendants, and moreover 
the deed appeared to be fabricated. 

. Judgment. 

It was held in appeal that the ikramamah produced by plaintiff, 
being neither sealed nor registered, nor authenticated by subscribing 
witnesses, cannot be recognized by the court as a valid document 
Moreover, neither, the deed itself nor the plaint, make any allusion 
to boundaries^ which is necessary in suits for possession of so many 
beegahs of land. The rejection of plaintiff’s suit, however, for 
possession of 2 bee^alis 5 cottahs of undefined land in the village, 
will not interfere with any rights which he (plaintiff) may possess as 
a proprietor in the joint undivided estate. Nevertheless tliis claim 
for specific lands not having been in any way substantiated must 
be dismissed. 

Ordered, 

That the decision, of the moonsiff of Sewan be affirmed, and this 
appeal be dismissed with costs. 

■ 

The 26th March 1849. 

No. 83 of 1848. 

A Regular Appeal from a decision passed by Mr. Colin McDonald^ 
•'Moomijf of Pursay dated Vlth April 1847. 

Achumbit Race and Hunsraj Race, (Defendants,) Appellants, 

versus 

Musst. Ugar Koer and Musst. Phoolbas Koer, widows of Sheo- 
purshad Raee, (Plaintiffs,) Respondents. 

Claim, for Cofhpany’s rupees 298, 10 annas, 4 pie, on account of 
principal, interest and exchange of a bond, dated 25th Jeit 1243 
Fussily. , 
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Plaintiffs, the widows of Sheopurshad Raee, instituted this suit in 
11th August 1847, setting forth that Musst. Chunee Koer, wife of 
Bhojraj Rae, borrowed 25 rupees from their late husband, and 
executed a bond, dated 3rd Bhadoon 1234 Fussily ; that the said 
Chunee Koer died in Jeit 1243 Fussily, and defendants, who had 
inherited her property, had borrowed other 90 rupees for her fune- 
ral expences, and 11 years after these transactions, defendants 
had consolidated these sums, adding an equivalent sum (viz. 25 
rupees more) for the interest of the debt, (which had exceeded the 
principal,) and executed a new bond for the aggregate amount, or 
Company’s rupees 140. This latter deed was executed on the 25th 
Jeit 1243 Fussily. Another 11 years elapse, and plaintiffs, on 
the death of their husband, (which took place in 1252 Fussily,) 
came into court to realize the amount of the bond with an equiva- 
lent amount of interest and exchange in Company’s rupees, viz. : 


Principal, 140 

Interest, 140 

Exchange, 18 10 4 


Company’s Rupees....... 298 10 4 


Defendants deny the bond, urging, that the said Chunee was in 
circumstances which did not require her to borrow money, and that 
they had paid her funeral expences from their own means ; and that 
they were at Bukhoorapoor, in the district of Shahabad, from Bysack 
to Sawim 1243 Fussily (including the time mentioned in the bond,) 
and that the claim arose from enmity. 

The moonsiff of Pursa decreed in favor of the plaintiffs, deeming 
the bond sufficiently authenticated by the subscribing witnesses, dis- 
crediting the aim set up, as plaintiffs in reffitation had filed a petition 
and proceeding of this court, dated 20th May and 11th June 1836 
respectively, showing that Achumbit, one of the appellants, was at 
Chupra at the time. 

Judgment. , 

Defendants appeal in dissatisfaction, recapitulating their former 
objections urged against the authenticity of the bond, but I find no 
reason to doimt the genuineness of the bond. It is within"^ the law of 
limitations, and is w^ attested by the subscribing witnesses, although 
a considerable time has elapsed since the transaction occurred; 
the law moreover (Section 7, Regulation XV. of 1793,) recognizes 
the renewal of the bond for aggregate of princip^ and legal interest 
remaining due upon adjustment, and consolidating the whole 
into principal, although it prohibits a decree for comTOund interest 
^sing from intermediate adjustment of accounts. For the above 
reasons, it is ordered, that this appeal be dismissed with costs, and 
the decision of the moonsiff of Pursa be aifirnved. 
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The 7th March 1849. 

No. 16 of 1849. 

Appeal f rom the decision of Bahoo Ilergouree Bose^ Moonsiff of 
Russoohjungey dated the 2^th December 1848. 

Ramshurrun Deb, Appellant, 
versus 

Mahomed Asin and Mahomed Kaleem, Respondents. 

Appellant sues to recover, with interest, the price paid by 
him for land, for possession of which his suit had been dismissed 
under an opinion of the Mahomedan law officer, who declared the 
sale void, because respondents’ mother was not a party to the sale. 
Respondents resisted the claim, denying the alleged sale, and 

{ deading that appellant had, in order to obtain possession of the 
and, fabricated a deed of sale and an agreement for the rent of it, 
and had first sued for rent, and afterwards for possession of the 
land, in both of which attempts lie was foiled, his suits having been 
dismissed, and that the present suit founded on the same deed is 
inadmissible. 

The moonsiff (Baboo Ilergouree Bose) dismissed the suit, prin- 
cipally on account of discrepancies in the evidence of the witnesses. 

Appellant now urges that his suit for the land failed on account 
of legal imperfection in the deed of sale ; that the discrepancies 
in the evidence of liis witnesses are unimportant ; and that payment 
of the consideration which he seeks to recover is proved. 

, • Judgment. 

I find that appellant first sued for the rent of the land, and that 
his suit w^ dismissed, on the score of respondents’ possession ; and 
that he then su(»i for possession ; and that his second suit was dis- 
missed, m appeal, solely because respondents’ mother was a sharer 
in the land, and was not a party to the sale. The present suit is 
for the money alleged to have been paid for the land, and the sole 
issue I have to determine relates to the reality of the payment. 
This the moonsiff discredited on account of discrepancies in the 
evidence, but cm'efid consideration of those discrepancies, in con- 
nection with the probabilities of the case, has not led me to 
attach the same importance to them, that the moonsiff has held 
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them to involve. Tlie price said to have been paid for the land is 
the paltry sum of Sicca rupees 15-12, to all appearance hardly a 
sufficient sum to induce this third suit falsely, in the face of an 
opinion, expressed by the moonsiff in the second suit, unfavorable 
to the supposition of the reality of the sale. Moreover, no sufficient 

f round of false suit is assimed. And, under these considerations, 
am led to the conclusion mat the evidence of appellant’s witnesses, 
and of several witnesses examined by the ameen^’deputed in the 
second suit to investigate the matter of the sale locally, shewing 
that the sale actually took place, is true, and consequently that 
appellant’s claim is just 

It is therefore ordered. 

That the decree of the moonsiff be reversed, and the claim de- 
creed in appellant’s favor, with costs and interest to the date of 
realization. 


The 7 th March 1849. 

No. 221 of 1848. 

Appeal from the dedsion of Mahomed Moazum^ Moonsiff of Nub^ 
heegungsy dated tJ^ 9th November 1848. 

Birjoo Ram, Appellant, 


versus 


Asa Ram and Cliinta Ram, Respondents. 

Appellant sued for rupees 30, damages, in consequence of 
having been threatened, before an assembly, with bein^ beaten with 
a shoe, because he had been accused of saying that his uncle fixed 
the order of precedence taken at assemblies of the parties and their 
associates. 

Respondents filed answers, mentioning the speech imputed to 
appellant, but denying haying said any thing derogatory to him. 

The moonsiff (MoonsKee Mahomed Moazurn) observed that 
appellant was not present when the obnoxious speech was made by 
Asa Ram; that Asa Ram had not mentioned .his name; and that 
appellant did not appear to have sustained any injury; and, on 
tliese grounds he dismissed the suit 

Appellant now urges that he is on bad terms with respondents, 
who had conspired to injure him; and that he is deeply injured 
by them. 

Judgment. 

The following seems from the evidence to hare been the substance 
of the conversation, which has led to the institution of this suit 

Chintoram. There is a man in Atgaon, who^ says his uncle 
gives htas to the inhabitants of Satgaon, &c., just as he pleases, and 
that they sit where he directs. ^ 



ZILLAH SYLHfiT. 


31 


Asa Ram, (Resmndent^ — will give the man a shoeing who 
made such a speecn and his father also* 

Jeet Ram. Why do you talk of shoeing a man without knowing 
who he is? 

Chinta Ram, (Respondent). — ^Biijoo Ram made the speech. 

Asa Ram, (Respondent). — ^If Biijoo Ram made the speech, it 
must be enquired mto by a punchayut when he is present 

This is the substance of what appears to have passed ; and as no 
collusion is shewn to have existed between Ghinta Ram and Asa Ram, 
1 have only to decide whether the speeches of the latter form a good 
ground of suit He first said that he would beat the man who had 
made the speech mentioned by Ghinta Ram. He said it in general 
terms, naming no one, while it is not denied that the saying imputed 

a ' Ghinta Ram, was both arrogant and offensive to respondents. 

sarly, then, tliis first speech by Asa Ram forms no ground of suit ; 
and as clearly ineffectual for such purpose is his second speech that, 
if Birjoo Ram had said what was imputed to him, it must be the 
subject of enquiry. Moreover, no damage is shewn to have been 
sustained, that damages should be awarded. Under these circum- 
stances, 1 see no reason to interfere with the decision of the moonsiff. 
It is TH£BEF0B£ obdebed. 

That the appeal be dismissed, and the decree of &e moonsiff affirm- 
ed, with costs. 


The 12th Mabch 1849. 

No. 85 of 1848. 

Appeal from the decision of Baboo Ramtaruk Roe, Moonsiff of 
Hingqjeeah, dated the 31^^ December 1847. 

Zynub Beebee, Appellant, 
versus 

Udeena Beebee and Mahomed Sirdar, Respondents. 

Respondents sued under a bond, alleged to have been executed 
by appellant in favor of Udeena Beebee, respondent, in order to 
exempt from sale the property belongmg to appellant and her people, 
which had been distrained for rent. 

Appellant* denied execution of the bond, and ur^d that it was 
fabricated to counteract the suits instituted for redress for illegEil 
distraint and sale, which would not have been preferred unless true; 
that the nephew of Udeena Beebee (respondent) had, in contradic- 
tion of the bond, caused an entry to be made in the thanah diary, 
setting forth that his aunt had received upthing through the proceed- 
ings under Relation V. of 1812 ; that, though the said proceedings 
were directea agdlnst appellant’s son and other?, they were not 
against herself, that she ^ould undertake parent of the balance of 
the sum claimed;* aqd that the receipt filed in them not only 
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makes no mention of appdlant, but specifies the sums realized in 
cash from the defaulters, (i e., in a manner incompatible with execu- 
tion of the bond at the time.) 

Respondents filed a reply, controverting appellant’s objections. 

The moonsiff (Baboo Ramtaruk RaeT neld Execution of the bond 
in suit, by appellant, proved ; but, as the bond was for a balance of 
rent, he decreed that the interest should run from the date of his 
decree only. 

AppeUant now further urges that the discrepancies in the evidence 
of the witnesses, in the suits to set aside the proceedings under Regu- 
lation V. of 1812, on which the moonsiff has commented, are imma 
terial; that the l^nd was fabricated to neutralize those suits; tlm* 
the moonsiff had, in two of these suits, adjudged the rent, part of 
which is included in the bond in suit, to have been an illegal 
demand ; that the witnesses adduced by respondent reside at a great 
distance, and are af^llant’s enemies ; and that appellant’s own wit- 
nesses have not been sent for. 

JUDGHENT. 

I find that Udeena Beebee, under a claim for 62 rupees, 1 1 annas, 
distrained the property of seventeen arsons, as defaulting tenants, 
among whom one is Bundee Alee, appellant’s son, and caused the sale 
of two bullocks for 5 rupees, 9 annas, and finally filed a receipt for the 
balance with the commissioner; that subsequently three suits were 
instituted, viz.. No. 379, by Nitaye Malee and others, No. 381, by Dur- 
vesh Mahomed and another, and No. 329, W appellant and others, to 
prove the proceeding under Regulation V. of 1812 illegal, and re- 
cover rent paid by toe proceeds of the sale of the cattle and in cash 
against Udeena Beebee, respondent, &c.; that Udeena Beebee, on the 
other hand, has preferred the suit under decision to rea^e the 
amoimt of the bond in suit as executed by appellant, in liquidation 
of the balance due after crediting the proceeds of the sale of the cat- 
tle, and (vide the receipt) 3 rupees, 12 annas, realized in cash from 
Seeraye Nao, &c., and aeductmg the sum of 7 rupees, 7 a.nmii», 
remitted. 

I find farther that suit Na 329 was* disiqissed in defiiult of the 
plaintiffs in it, on the 28th May 1847 ; that in suit No. 379, the 
moonsiff decreed that plaintiffs should recover 4 rupees, 8 annaa^ 
the price for which the bullock of Nitaye Malee was Sold, with on 
equal sum as penalty, and that plaintiffs should frirther receive the 
sum of 16 rupees, 8 annas, which, however, they had not, in the 
moonsiff’s opinion, paid, as the^ averred, in cash, but which was 
held to be included in the bond m the suit now junder decision ; that 
similarly m suit No. 381, he decreed that Durvesh Mahomed and 
his co-plaintiff should receive 6 rupees^ which was held not to be 
pa^ in cash, as they asserted, but to be also included in tiie bond ; 
md that, on the otoer hand, he has given respondents a decree for 
toe full amount of the prinripal of toe bond m suit, disallowing in- 
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terest antecedently to the date his decree^ because the bond was on 
account of rent 

The decrees of the moonsiff in suits Nos. 379 and 381 are con- 
flicting with his decree in the suit now under decision. In tlie two 
first he has strangely decSreed that the plaintiffs in those cases 
shall receive part of the sum comprehended in the bond now 
in suit, by the execution of which they did not profess themselves 
endamaged, and were in nowise liable, the bond in this suit 
having been executed by appellant alone, and with equal strange- 
ness in the present suit, concluded contemporaneously with the 
other two, he has< decreed the full amount claimed, though part 
of it is de facto decided, in those other cases, to be illegally 
claimed; and farther his decision in this suit is faulty, in that 
it rests partly on the evidence of Moonshee Ubdoosumud, vakeel of 
the plaintiffs in suits Nos. 379 and 381, who has been most impro- 
perly examined on matters communicated to him in his capacity of 
vakeel, and in that he has disallowed the interest which had accru- 
ed previously to the date of his decree. 

As the sums 16 rupees, 8 annas and 6 rupees, claimed in suits 
Nos. 379 and 381 respectively, have been adjudged to be part of the 
bond in the present suit, and to have been an unjust and illegal 
demand, and no appeal has been preferred from the decrees passed 
so adjuring them, tlieir amount must at all events be deducted 
from the present claim, and be disallowed; and as the claim of 
Zynub Beebee and others in suit No. 329 was dismissed on default 
on the 28th of May 1847, and appellant’s vakeel, in answer to my 
question, has this day informed me that it was not revived, and 
that no other suit, besides those mentioned, has been instituted to 
set aside the proceedings under Regulation Y. of 1812, and the 
defence does not moot the question whether the rent was fairly 
demanded, but simply disputes execution of the bond, I have now 
only, in order to decide on the remainder of the claim, to ascertain 
whether the bond in suit was executed or riot. 

It is urged in the petition of appeal that appellant has not had 
an opportunity of adducing# the evidence of her witnesses, but this 
plea is abandoned by appellant’s vakeel, who has expressed his 
willingness to abide jud^ent on the papers now before me, and 
I proceed tO' dispose of the only question which I have to decide, viz., 
whether the bond in suit was executed as respondents aver, or not. 

Appellant’s chief objections to the bond are : that it conflicts in 
tenor with the receipt filed before the commissioner ; that it conflicts 
with an entry recorded as having been caused to be made by the 
nephew of Udeena fieebee, respondent, in the dia^ of the Hingajeeah 
thanah ; and that it conflicts with probability, it l^ing asserted to be 
improbable that a^ellant would have taken upon herself the debts 
of others, without some cogent reason for doing 8o:~and these 
objections must be separately considered. 



34 


ZILLAH SYLHET. 


Firsts there is the conflict with the receipt: the bond dated three 
days before the receipt pu^rts to have b^n given in liquidation of 
rent, while the receipt exhibits the liquidation as having been made 
in cmh. It is urged by respondents^ that both receipt and bond 
were drafted by Mahomed KuUeem^ appellants nephew^ who may 
have made the discrepancy to injure udeena Beebee^ respondent ; 
and this statement appears to me extremely probab^ because Ma- 
homed KuUeem has denied all concern with the bond, though his 
name on it and his signature on the moonsifTs proceedings are un- 
questionably in the handwriting of the same person, and because his 
denial is absolutely contradicted by the evidence of re^ondent’s wit- 
nesses, shewing that he, who admits himself to have drafmd the vaqua- 
lutnamah executed by appellant, likewise drafted both the bond in suit 
and the receipt, as the appearance of the writing indicates him to have 
done. But, however, tiiis may be, whether the discrepancy under 
notice be owmg to the hostility of Mahomed Kulleem or not, 1 attach 
little importance to it, because 1 know from experience that ^eat in- 
exactness prevails in expressing the consideration given for such 
deeds, and viewing it in connection with the whole circumstances of 
the case, I attach no importance to it whatever, especially as I ob- 
serve that the receipt, after declaring realization of the net sum of 
rupees 4-15-2 by sale of cattle, and 3 rupees 12 annas from Seeraye 
Nao and Heera Nao, acknowledges payment of the rest without any 
specification of the amount, and thus indicates a settlement of the 
balance by some single act, and not by separate payments. 

Secondly, there is the conflict with the entry m the thanah diary, 
which is of a subsequent date both to the bond and the receipt, and 
sets forth that Mahomed Nuseem, Udeena’s nephew, has appeared 
at the thanah and stated that Mahomed Uzhur and Mahomed Eunas 
had, on the part of his aunt, realized the rent of her talookas, but 
had not paid it to her, and were going to fabricate a receipt, purport- 
ing to bear her signature. There is no evidence whatever to shew 
that this entry was realfy caused by Mahomed Nuseem: however, 
taking for granted that it was caused by him, though it purports to 
have been caused under apprehension of misfeasance on the part of 
Mahoined Uzhur and Mahomed Eunas, I have no doubt, with refer- 
ence to its being dated afber both receipt and bond, to the utter 
absence of all complaint bv respondent against Mahomed Uzhur and 
Mahomed Eunas, and to the tenor of the entry, evidently calculated 
to inspire belief that the rent realized was' realized in ccLsh, by omis- 
sion of all mention of the bond, that it is a fraudulent transaction, con- 
trived for the benefit of appellant, and the injury of Udeena Beebee, 
respondent 4 

Thirdly, there is the asserted improbability that appellant would 
take upon herself the debts of othdrs. But I find that, out of the seven- 
teen persons whose property was distrained, three persons who insti- 
tuted suit No. 379 a^Unitted themselves to be appellant’s servants^ as 
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did the five persons who were associated with her in suit No. 329> 
Diirvesh Mahomed and Nazir Mahomed, plaintiffs, in suit No. 381, 
alone i^pudiating such connection; and, under these circumstances, 
1 see nothing improbable in the assertion that appellant, in order to 
save the property of her soil and her tenants from the ruinous ope- 
ration of sale, executed the bond in suit. 

1 have now recorded my opinion on the three objections proposed 
for consideration, and have only to add that, had the demand 
under Regulation V. of 1812 been satisfied in casA, the pay ers, who, 
from the suits of many of them, appear to be most of them tenants of 
separate parcels of land, would surely have taken separate receipts 
for the sums paid by them respectively, and the absence of such 
receipts and the existence of a single acquittance, comprising the 
whole of the balance of rent after specifying two small sums as al- 
ready mentioned, form to my mind strong ground for deeming the 
balance to have been satisfied by a single act of settlement, and, as 
no such act is asserted, other than that declared by respondents and 
represented in the bond, I am led to believe the testimony of respond- 
ents’ witnesses, and hold the bond proved to have been executed by 
appellant, who, on this account, is, as I have shewn, liable to pay its 
amount, minus the sum of 22 rupees 8 annas, and with interest 
•It is therefore ordered: 

That the decree of the moonsiff be amended; that the sum of 
27 rupees 8 annas be decreed, with interest from the date of the 
execution of the bond, and costs in proportion against appellant, and 
in favor of MaJiomed Sirdar, ^ prayed by UdeenaBeebee ; and that 
a copy of a separate proceeding be sent to the moonsiff, pointing out 
the errors which he has committed. 

. The 16th March 1849. 

No. 197 of 1848. 

Appeal from the decision of Baboo Hefgouree Bose^ Moonsiff of 
Russoolgungey dAxted the 30th August 1848. 

Kishenram J?al dnd Kasheerom Pal, (Appellants,) 
versus 

• Manikram Pal, (Respondent.) 

RESFOfrDENT Sued for rupees 64, damages, in conseq^uence of 
having been abused by appellants, on Temonstrating against their 
carrying off the finiit of a plantain tree growing on his land* 

Appdlants denied the abuse; pleaded that the plantain tree is on 
their land ; and countercharged respondent with abusing them, &c. 

The moonsiff ^Baboo Hergouree Bose) held the defence to have 
failed, and respondent’s statement proved: and he decreed rupees 10 
damages, with costs in proportion, and interest to the date of realiza- 
tion, against appellants. 
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Appellants now urge that the main question for consideration is 
to whom the land, on which the plantain tree is growing, belongs ; 
and that it is proved to be theirs, &c. 

Judgment. 

The evidence of the witnesses of the parties clearly shews the 
plantain stock to belong to appellants. It appears to have encro^ph- 
ed on a path, which is disputed by the parties, and, as Groopershad, 
who sold respondent the homeste^ under vrhich he claims the plan^ 
tain tree, denies that the path is included in the land sold to respond- 
ent, and declares it to be appellants’ property, and there is no suf- 
ficient evidence on record, disproving the seller’s testimony, which is 
supported by the evidence of several witnesses, and which appears 
to me worthy of reliance, I am led to the conclusion that respondent 
has unjustly interfered with appellants’ rights, and thus brought 
down upon liimself the abuse which he appears to have received, 
and that therefore there is no good ground for awarding damages. 

It is thebefore ordered: 

That the decree of the moonsiff be reversed, and the suit dismiss- 
ed with costs. 


The 16tii March 1849. 

No. 199. 

Appeal from the decision of Baboo Hergouree Bose^ Moonsiff of Bus*- 
soolgungcy dated the 2%th August 1848. 

Nittanund Shah, Appellant, 
versus 

Sheik Sirdar, Respondent. 

Respondent sued for 32 rupees, damages, on account of appel- 
lant having abused him, in consequence of his having previously 
taken catde on a path along the ayle, or ridge, of appellant’s 
land. 

Appellant resisted the claim, alleged that respondent, servant of 
Sham Mistree, wanted to take his master’s cattle through his (ap- 
pellant’s) field, which measure he (appellant) opposed, with theresmt 
of a quarrel with Omede Ram Mistree, uncle of Sham Mistree, who 
had probably made up this suit. 

The moonsiff (Baboo Hergouree Bose) observed that appellant 
had not taken the measures necessary for the adduction of his witr 
nesses, and holding respondent’s statement proved, decreed 7 rupees 
damages with costs in proportion. 

Appellmt now controverts the propriety of the inoonsiff’s decision 
on a variety of grounds, which under the circiimstances do not 
require deta^ , 
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Judgment. 

The cause of the quarrel, which is the subject of this suit, is ad- 
mitted to be respondent’s taking cattle along the ayle” of appel- 
lant’s ground ; and I find that, before appellant abused respondent, 
the latter, according to the^vidence of his own witnesses, insulted 
him, and, under these circumstances, 1 am of opinion that respond- 
ent is not entitled to damages. 

It is therefore ordered : 

That the decree of the moonsiff be reversed, and the suit dismiss- 
ed with costs. 


The 20th March 1849. 

No. 193 of 1848. 

Appeal from the decision of Moonshee Nazeerooddeen Mahomed^ 
Moonsiff of Parhooly dated the \Qth August 1848. 

Lai Sikdar, Appellant, 
versus 

Annunt Ram Shah and others. Respondents. 

Respondents sued for the reversal of a summary decree, passed 
against them at the suit of appellant, notwithstanding that they had 
tenanted no land belonging to him ; and to recover uieir costs in the 
said suit: and they alleged that the land appertaining to appellant’s 
pottah (from the collector) is near their land, and that appellant 
wanted them to bring it into cultivation, but &at they did not do 
so, whence the summary suit 

Appellant answered, alleging his land to have been under cultiva- 
tion by respondents, without a kubooleeut, ever since it was settled 
with him ; that he had previously realized the rent under Regula- 
tion VII. of 1799* and had obtained a summary decree for tlie rent 
in dispute, L e,, for 1252 B. S. * 

The moonsiff (Moonshee Nazeerooddeen Mahomed) observed 
that it did not appear, from the evidence of respondents’ witnesses, 
or the local enquiry, that lespondents had cultivated any land in- 
cluded in appellant’s pottah, indeed that it would seem that the sum- 
mary suit had been generated by the circumstance of the land in 
respondents’ pottah being contiguous to that of appellant’s: and, after 
noticing that appellant had be^ required to produce such oral and 
documentary evidence as he might wish to offer, on the 8th of Octo- 
ber 1847, and had again been desired to furnish the latter on the 
27th of January 1848, but had allowed more than nine months to 
elapse without doing so, he passed a decree in respondents’ favor. 

Appellant now urges that the evidence taken by the ameen shews 
that respondents Cultivate the land of his pottah, and that appellant 
had taken the rent of it; that the ameen had filed a report and map 
at variance widi the^evidence and the local circumstances; that the 
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suit under Relation VII, of 1799, for the rent of the preceding 
year, was forthcoming in the collector’s office, but that it had not 
been sent for, or a second local enquiry made, bj the moonsiff, who 
had reversed the summary decree, notwithstanding that respondents 
are proved to have cultivated the land inr his pett^ 

Judgment. 

Two witnesses adduced by appellant in the sunpnary^ suit, swore 
that respondents cultivated ten hears of appellant’s land in 1252, the 
year for which the rent in suit was taken, on a rent of 1 rupee per 
hear; but the evidence of other witnesses on the part of appellant, 
before the ameen deputed by the moonsiff, shews that the rent 
declared by these two witnesses is much greater than the proper 
rent of the land, and tiirows discredit on the whole of their testi- 
mony ; and, on the whole, though not altogether satisfied that respond- 
ents have had no connection with appellant’s land, 1 am satisfied 
that it was not in their tenancy in 1252 : and, on this ground, the 
decree of the moonsiff appears to me just and proper. 

It is therefobe ordered: 

That the appeal be dismissed, and the decree of the moonsiff 
affirmed, with costs. 


The 21st March 1849. 

No. 39 of 1848. 

Appeal from the decision of Mahomed Moazum^ Moonsiff of Nubbee^ 
gunge, dated the lAth January 1848. 

Guneshram Das alias Gunaye, Appellant, 
versus 

Oochubram Chung, Respondent. 

Respondent claimed, with mesne profits, 3 hear, 3 pao, 1 jet, part 
of 1 koolba, 4 kear, 2 * jet, 3 reg of land, situated in mouzah 
Aneekeylee, bur^am of talooka Sheopershad, No. 6 of per^nnah 
Chowalis, and add to him by Rambullubh Gopt and Rad^ishun 
Gopt, on the 12th of Maugh 1250, but which appellant, now resident 
tenant, acting in collusion with the sellers, will not give up. 

Appellant filed an answer, setting forth that the Jand in suit, situ- 
ated in mouzah Aneekeylee, was jungle at the time of the decen- 
nial settlement, and therefore not included in any talooka; that it 
was brought under cultivation by him, and has been held by him 
for the last thirty or thirty-two years ; and that it is in fact eulam^ 
land, the p^perty of the state, open to assessment, to which he 
(a]mllant) is willmg to ag^ee. 

Rambullubh and Kadakishen filed an answer, su^fporting the plaint 

Respondent filed a reply, in which he states dmt all the ^^eulam’’ 
land in Aneekeylee has been brought under setjdement 
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The moonsifF (Moonshee Mahomed Moaziim) held it proved by 
the evidence of two witnesses^ that the land in suit belonged to 
talooka Sheopershad ; that appellant was a mere tenant, paying rent 
to the sellers: and, ai^r remarking that appellant, though repeatedly 
called on, had failed >to produce evidence to substantiate his defence, 
and that the collector’s report shewed that tlie eulam” land in 
Aneekeylee had been measured, and a part assessed, and that 
consequently this could not be " eulam” land, he decreed the claim, 
making appellant, only, liable for the mesne profits, at the rate of 
8 annas per kear per annum^ with interest from the date of 
suit, and tor respondent’s costs, charging all the persons sued with 
their own costs. 

Appellant now urges that the decree rests on the evidence of 
witnesses who are under respondent’s influence ; that he expected 
a local enquiry ; and that he has now discovered that the land in 
suit is mentioned as eulam” land, in the pottahs obtained from the 
collector by Danis Mahomed and others. 

Judgment. 

Though appellant has neglected to adduce evidence in support of 
his defence, I am not satisfied with that brought forward by respond- 
ent, which is merely the testimony of two persons, who have sworn 
that the land is in talooka Sheopershad, and that appellant tenanted 
it from the proprietors of that talooka and paid them rent. No 
kubooleeut, or rental paper, of the talooka has been produced ; and 
I hold a local investigation to be an indispensable preliminary to a 
satisfactory decision, whether the land is of the talooka No. 6, 
or is land, L e,y unassessed, and included in no talooka 

whatever. 

It is tiiehefore ordered: 

That the decree of tlie moonsiff be reversed, and the suit remand- 
ed for the enquiry above indicated. The price of the stamp on which 
the appeal is written, will be returned, ofiA the moonsiff will pass 
proper orders in regard to the remaining costs of this appeal. 

• Tn^s 26 th March 1849. 

No. 3 of 1848. 

Appeal from the Jhpdsion of Mahomed Salim^ late Officiating Principal 
• Sndder Ameen^ dated the 25th Janvury 1848. 

Rutteeram Das and others. Appellants, 
versus 

Mahbmed Ilim and others. Respondents. 

Respondent sued for 10 koolbas, 10 kear, 2 pao, 6 jet of land, 
in mouzah Teeleegaon of talooka Koorban Reza, in kitta Ramdeeka, 
of Jowar Bunea(^ung, their purchase, wdth mesne profits from the 
1st Asin 1244 B. S.^ 
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The late officiating principal sudder ameen ^Moulvee Mahomed 
Salim,) decreed the claim exparte^ on the evidence adduced by 
respondents. 

Appellants now urge that they had no information of the institu- 
tion of the suit ; that, had they been ihformfed, they would have 
defended it; and that the boundaries of the land decreed are not 
laid down. f 

Judgment. 

The boundaries of the land decreed are not defined, and I think, 
under all circumstances, it will be better to remand the suit to the 
court of the principal sudder ameen, in order to give respondents an 
opportunity of amending their plaint, in which case the principal 
sudder ameen will decide, whether appellants are entitled to file an 
answer or not 

It is therefore ordered: 

That tlie decree of the late officiating principal sudder ameen he 
reversed, and the suit remanded for the purpose specified above. 
The price of the stamp of the petition of appeal will be returned, 
and the remaining costs provided for in the future decree of the 
principal sudder ameen. 

The 26tii March 1848. 

No. 179 of 1849. 

Appeal from the decision of Baboo Sharodapershady Moonsiff of 
Ajmereegunge, dated the 7 th August 1848. 

Muddun Mohun Deb, Appellant^ 
versus 

Brijkishwur Rae, Respondent ‘ 

Respondent sued imder a bond, dated 29th Asin 1250 B. S. 

Appellant admitted the bond, and pleaded that respondent had 
caused him to execute a ladavee, or deed renouncing his title to 
some land, in settlement of it ; that the bcftid was deposited with one 
Kirteenarain Shah, who, according to the compact between the 
parties, was to have returned it to appellant, on his obtaining the 
signature of Ramkishen Biswas to the other deed,^ but that, instead 
of conforming to this agreement, respondent had taken possession of 
the land, and instituted this suit with collusion of the trustee : and 
he added that a large sum was due to him from respondent as wages, 
for which he was ^mout to sue, but was forestalled by the present 
suit. 

The moonsiff (Baboo Sharodapershad Ghose) l^s recorded in his 
decree that, though appellant’s witnesses had sj^en to ap^llant 
haying ser ved respondent for some months, their; evidence in this 
point was immaterial, as it did not appear that appellant had applied 
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to have his wages credited in liquidation of his debt, and had been 
refused by respondent; that though Kirteenarain had stated that 
respoilftent had deposited the bond and 5 rupees with him, in order 
that the said bond should be returned to appellant, on the latter 
obtaining the signatiflre of liis brothers, as witnesses, to the deed of 
renunciation, but that it was given back to respondent, because they 
would not sign, and other witnesses had corroborated his testimony, 
still it did not appear how much money was given for the deed 
of renunciation, and instead of its being proved that the said deed 
had been given for the bond, Dewa Ram, witness, had stated that 
respondent had taken possession of land belonging to appellant to the 
value of 80 or 90 rupees, and that it was incredible that appellant 
would relinquish land worth 80 or 90 rupees, without recovering the 
bond or taking some deed of agreement; and that, moreover, 
Madhubram, respondent’s witness, had deposed to appellant’s saying 
that he would pay the amount of the bond, if respondent would 
forego some part of his claim under it, while Dewa Ram had sworn 
that no part of it had been liquidated : and on these grounds he 
decreed the claim. 

Appellant now urges that, by the evidence of the trustee of the 
bond and other persons living in the. neighbourhood of the parties, it 
is proved that the claim at issue had been settled ; that, had it not 
been, a reply would have been filed ; that, if the moonsiff were not 
satisfied on the point, he could have made a local enquiry into it ; 
that wages are due to him, &c. 

Judgment. 

Debt of wages was not pleaded, in the answer, in bar of this suit ; 
and the only question for consideration is, whether a settlement on 
account of the bond by execution of the ladavee has taken place 
between the parties or not* Respondent has neither admitted nor 
denied the execution of the ladavee and .deposit of the bond, as 
stated by appellant, though he was required to file a reply to appel- 
lant’s answer ; and the moonsiff has not, as he should have done, 
interrogated his vakeel concerning it, so I have only to look to the 
evidence of the witnesses. I find that two witnesses were examined 
on behalf pf respondent, one of whom was questioned about the 
ladavee, while the other knew nothing about it ; but, on the other 
hand, the testimony of the witnesses brought forward by appellant, 
to wit, Ramrutten Surmah, one of the witnesses to the bond, Kir- 
teenarain Shah, Surroopchund Shah and Kasheenath Shah, affords 
strong ground for^believing that the amount claimable under the 
bond was taken into account in the execution of the ladavee. How- 
ever, I pass no decided opinion on the question, deeming the investi- 
gation of the case incomplete, in the absence of the enquiry from 
respondent’s vakeel above noticed. 
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It 18 THEBEFORE ORDERED: 

• 

That the decree of the moonsiff be reversed, and the suit r^and- 
ed for the enquiry indicated above ; that the price of the stamp on 
the petition of appeal be refunded ; and that the moonsiff do pass 
orders regarding the other costs of this appeal. 


The 29th March 1849. 

No. 200 of 1848. 

Appeal from the decision of Hergouree Bose, Moonsiff of RussooU 
gunge, dated the \^th September 1848. 

Hurgopal Sumiah, Appellant, 
versus 

Kasheeeram Deb, Respondent. 

Respondent sued for rupees 32, damages for abuse of himself 
and his mother, in consequence of his having confined appellant’s 
bullock, which had trespassed on and injured his rice crop. 

Appellant resisted the claim, denying having abused respondent, 
and pleading that he had heard that respondent had confined his 
bullock, under apprehension of its injuring liis crop, abusing him for 
not keeping a watchman, and that he was about to petition the ma- 
gistrate for release of the animal, and sue for damages for the abuse, 
wlien respondent let the bullock go and made up uiis suit. 

The moonsiff (Baboo Hergouree Bose) discredited the evidence 
of the witnesses for the defence, and held the abuse charged by 
respondent proved, decreeing eight rup^s damages, with foil costs. 

Appellant now controverts the views taken by the moonsiff of the 
case. 

Judgment. 

Appellant’s bullock trespassed on resjwndent’s rice crop, and res- 
pondent tied the animal up, whereupon appellant abused him in foul 
and insulting terms, for which damages are sought; and though res- 
pondent, in tying up the bullock, usurped powfers which are not 
given to him by any law, still, adverting to the fact that the first 
act of aggression was on appellant’s side, and to the terms of tlie 
abuse, wmch it is unnecessary to repeat, and to the sum awarded is 
damages, I see no reason to interfere with the moonsifTs decision. 

It is therefore Ori^ered: 

That the appeal be dismissed, and the decree of the moonsiff 
affirmed with costs. ■' 
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The 30th March 1849. 

No. 11 of 1847. 

Appeal from the decision of Radhagobind Skome^ late Principal 
Sudder ^mecTi^ dated tlue 25th June 1847. 

Mahomed Kubun, and others. Appellants, 

• versus 

Neerush Beebee, Respondent. 

The circumstances of this suit are stated at page 49 of the printed 
Decisions of this court during 1&46. 

It was instituted to recover possession of 37 parcels of land, which 
are averred to have been given to respondent by her late husband 
with consent of his co-partners, in 1228 B. S., and to have been 
placed under the charge of the late Mahomed Ufzul, when respondent 
went to Mecca in 1242 B. S. 

The late sudder ameen (Sirinath Bidiabagish) held the claim 
true, but was unable to obtain identification of the several parcels of 
land given to respondent, and he therefore gave her a decree for a 
proportionate share of the villages in which the lands given are 
situated. 

His decree, however, awarding what was not claimed, was 
reversed by this court, on the 19th of August 1846, when a careful 
local investigation was ordered, and the case was transferred to the 
court of the principal sudder ameen ; the office of sudder ameen 
having been abolished in this district 

The late principal sudder ameen, Rae Radhagobind Shome, held 
the deed of gift to respondent true. He observed that the deed of 
sale of mouzah Shunkerporc had not been filed, and that therefore 
appellants’ plea founded on it was groundless ; that the plea of lapse 
of time was contradicted by the evidence of the witnesses and the 
cultivators’ engagements to pay rent; that though the witnesses 
had not very clearly declared the year* of dispossession and the 
boundaries of the land, still the actual cultivators alone are well 
acquainted with boundaries, and that therefore no suspicion arose 
regarding them ; that though the ameen had stated that the bound- 
aries recorded in the plaint and chitta, (or land roll,) filed by 
respondent, were^not susceptible of identification on the ground, and 
that the evidence in regard to one, two, or three boundaries agrees, 
( sic in orig.f) still no suspicion arose from perusal of the chitta, and 
the state of the land and its boundaries varies, and the boundaries 
are liable to be changed from the circumstance of the land being in 
appellants’ possession; that Mahomed Unsur had not filed deed 
of sale mentioned by him, and that therefore his plea relating thereto 
appeared to be without foundation; that a deed of gift, sunilar to 
that on wliich this suit is founded, was approved by the Sudder 
Dewaimy Adawhit ; that the amount of mesne profits, which was not 
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well ascertained, could be determined in execution of the decree ; 
and that the 'evidence adduced by appellants could not stand in 
competition with the foregoing reasons, and thus he decreed posses- 
sion to respondent, with costs, providing that the amount of mesne 
profits should be ascertained in executioA of thfe decree, 

Appellants now urge that neither is the possession declared by 
respondent proved, nor the boundaries of the parcels of land claimed 
identified, &c. And eleven persons have petitioned, claiming land 
included in the ameen’s chitta. 

Judgment. 

I do not find, after collation of the boundaries in the plaint with 
the evidence, that the boundaries and respondent’s possession, as 
stated by her, are satisfactorily proved. The decree of the late 
principal sudder ameen is manifestly and impudently at variance 
with the evidence, and the only question is, whether I should dismiss 
respondent’s claim, or remand the suit for further investigation. I 
take the latter course, because the ameen appears to have acted as 
partially as the principal sudder ameen. Instead of endeavoring 
to elicit the truth, he has evidently been engaged for the defence, 
making up the depositions with the sole desire to defeat respondent’s 
seemingly just claim, and taking down many of them in the absence 
of her mooktyars, and adding and altering dates, &c. 

It is therefore ordered: 

That the decree of the late principal sudder ameen be reversed, 
and the suit again remanded, that the orders of this court, dated the 
19th of August 1846, be fully carried out. The stamp price of the 
petition of appeal, will be provided for in the fixture decree of the 
principal sudder ameen. 
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Present: T. BRUCE, Esq., Judge. 


The 5th March 1849. 

Case No. 29 of 1847. 

Regular Appeal from a decision of Cazee Mahomed Ali^ Principal 
Sadder Ameen^ dated 16^A September 1847. 

Pauchcowree, for himself and as heir of Ramanund, deceased, 
pauper, (Plaintiff,) Appellant, 

versus 

Rumeezoollah and others, (Defendants,) Respondents. 

Suit laid at Company’s rupees 355-10-2. 

This is a suit for possession of two petty independent talooks in 
pci*gunnah Gopalpore Mirzanuggur, with mesne profits. 

The plaintins, Pauchcowree, and his brother, Ramanund, since 
deceased, alleged that the talooks were leased by Ramanund to 
Assabodeen and Fakeerchand, on the 21st Sawun 1247 B. S., for a 
period of four years. 

The defendants affirmed that the talooks were sold, not leased by 
Ramanund to Assabodeen, Fakeerchand, and Pauchoo, on the 28th 
Bysack 1248 B. S. 

The present suit was instituted on the 16th June 1846 ; another, 
founded on the same cause of action, instituted in the moonsiff‘’s 
court on the 19th September 1844, having previously been dismiss- 
ed on default. 

The principal sudder ameen gave jud^ent for the defendants, 
chiefly on the ground that ‘ the plaintiffs nad failed to prove their 
case ; and I am of opinion that his decision was just and proper. 

The only evidence filed by the plaintiffs in the court below, con- 
nected with, or of date subsequent to the alleged lease, consists of 
the following documents : a farming kubooleeut, purporting to have 
been granted to Ramanund, by Assabodeen and Fakeerchand: a 
ryuttee pottah, and a few receipts for rent, dated 1247, purporting to 
have been grantedl)y the same parties as the kubooleeut : copy of the 
moonsifPs order, (Usmissing the former suit, on default: and copy of 
a petition filed in the jc'ollector’s office by Assabodeen, Fakeerchand, 
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and Pauchoo^ j)ra^g to have their names rostered as proprietors 
of the talooks; wnich petition was struck off the in consequence 
of the alleged vendor (Kamanund) having denied the transfer of 
the talooks to the petitioners. 

The farming kubooleeut^ on which the' claim*may be said to rest^ 
has not been registered: there are no names of witnesses at the 
usual place; but on the margin^ at one side^ there* is some writing 
whicli the plaintiffs affirmed to be the remains of the signatures of 
the subscribing witnesses : the paper is much tom at that place^ but 
there are traces of one name ; there could never have been three 
names^ however^ as the plaintiffs alleged^ tliereisnot sufficient space. 
The principal sudder ameen refused to summon any witnesses to the 
execution of this document; but in appeal^ the appellant was given 
an opjjortunity of producing his witnesses, both on that point, and 
also on the point of possession by the opposite party as lessees ; he 
failed to do so however. I reject the document, as of no value. 
The ryuttee pottah and receipts for rent, I also reject, as much too 
suspicious to be acted upon. 1 do not believe that the defendants 
would have permitted any such documents to remain in the hands 
of the ryuts, or, supposing they had done so, that the rynts would 
have given them up to me plaintiff's: and, which is perhaps still 
more against them, no mention was made of them in the former 
suit The moonsiff’s order, dismissing the former suit in default, 
tells as much against, as for the ap|3ellant The copy of the jpetition 
filed in the collector’s office, although it shews that the registry of 
the petitioners’ names as proprietors of the talooks, was opposed by 
Kamanund, shews also that the plea set up by the defendants, is 
not of recent origin : and it appears that the plaintiffs, although thus 
early made aware of the claim advanced by the defendants, allowed 
upwards of two years to elapse before instituting their case in the 
moonsifTs court; that they then permitted the case to be dismissed 
on default ; and that above another year elapsed before they peti- 
tioned to be allowed to institute the present suit as paupers. Ap- 
pellant was allowed time for the purpose of establishing his plea, that 
Kamanund was under charge of me collector’s, nazir, as a defendant 
in a summary suit, at the time he is said to have executed the bill 
of sale filed by the defendants ; but no evidence on the point has 
been adduced. Some documents were procured in appeal from the 
collector's office, bearing Ramanund’s signature, in order to compare 
it with the signature on the bill of sale ; but not only tthese signa- 
tures, but others which are undoubtedly genuine, ffiffer from one 
another, even to the letters used in writing the name. In appeal, 
a decision of the moonsiff is filed by appellant, dated 14th February 
1848, reversing a summary award for rent in appellant’s favor ; but 
it is insufficient to affect the merits of the case. 

The decision of the court below is affirmed, an^l the appeal dis- 
missed, with all costs. 
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The 6th Makch 1849. 

Case No. 15 of 1848. . 

Regular Appeal from a decision of Cazee Mahomed AU, Principal 
Suddsr Amsen, dated I3th June 1848. 

Khajeh Alimoollali^ (Plaintift^) Appellant^ 

• versus 

Gour Chunder Pal and others, (Defendants,) Respondents. 

Suit laid at Company's rupees 3,397-3-8. 

This suit was instituted on the 16th July 1847, for the recovery 
of arrears of rent of a putnee talook, after crediting the defendants 
with the sale proceeds of the tenure. 

The claim is founded on a kubooleeut, purporting to have been exe- 
cuted in the year 1222 B. S., by certain ancestors of the defendants, 
in favor of Meer Ashroff Ali, zemindar of the 16 gundahs 2 krauts 
share of pergunnah BuldakfaaL The plaintiff is proprietor of the 
7 gundahs, 2 cowrees, 2 dunts, 3 dools ^are of the pergunnah, which 
share he acquired by purchase in 1239, and to wliich he affirms the 
talook belongs, having been created subsequent to the transfer of 
that share from the original 16 gundahs 2 krants share. 

The principal sudder ameen gave judgment for the defendants, on 
the ground that the talook being in &e 16 gundahs 2 krants share of 
the ^rgunnah, and the plaintiff having only acquired a fractional 
portion of that share, he could have no claim to tlie entire rent of the 
talook : and further, that plaintiff had failed to prove that either the 
defendants or their ancestors had ever paid rent to plaintiff^ or had 
ever entered into engagements with him for the rent. 

^ The plaintiff appeals from this decision ; and, with a view to make 
it appear that the principal sudder ameen was wrong in affirming 
that the talook belonged to the 16 gundahs 2 krauts share, he enters 
into a detailed accoimt of the circumstances under which the separa- 
tion of the shares took place, giving the’ date of that separation. 
From this it appears that Meer Ashroff Ali, in whose favor tlie 
kubooleeut purports to have been granted, was sole proprietor of the 
16 gundahs 2 krants share until the year 1209, when he sold a frac- 
tional portion of it to one Hafizoollah, retaining the remainder in his 
own possession a» the 7 gundahs, 2 cowrees, 2 dunts, 3 dools share, 
now the property of plaintiff ; and that in the year 1222, thirteen 
years after the separation of the shares, he created the tenure, the 
rent of which is the subject of this suit 

This plea, however, is fatal to the appeal; for the kubooleeut, the 
document on which the claim rests, sets forth that the tenure was 
created by Meer Ashroff Ali, a^ proprietor of the 16 gundahs 2 hrants 
share, in the yeaif 1222 : the claim, and the evidence on .which it is 
founded, are thus at variance, and altogether inconsistent: the claim 
is advanced on the plea that the talook was created in the plaintifi^'s 
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share of the perguiinah, tJiirteen years after its separation from the 16 
guiidahs 2 krants sliare : the evidence goes to shew that it was 
created in the 16 gundahs 2 krants share. 

The appeal is dismissed^ and the decision of the cQurt below 
affirmed^ with costs. 


The 7th March 1849. 

Case No. 26 of 1849. 

Regular Appeal from a decision of Cazee Mahomed Aliy Principal 
Sudder AmeeUy dated \2th August 1848. 

Bishen Peeriah and others^ (Claimants^) Appellants^ 
versus 

Ranee Kuteeanee, and afterwards Baboos Pertabchunder and Issur- 
chunder, (Plaintiffs,^ and Gunga Dass Chukerbutty and Bishno 
Churn Mozumdar, (Defendants,) Respondents. 

Suit (in appeal) laid at Company’s rupees 1,220-12-4. 

This suit was instituted on the 26th March 1845, for the recovery 
of arrears of rent, under the terms of a talookdaree lease, granted 
by Ranee Kuteeanee to the defendant in the year 1244 B. S., 
whereby the rent of the talook became liable to enhancement at the 
rate of Sicca rupees 64 per droon, for all land, ascertained by 
actual measurement, to be m excess of the estimated area. 

The principal sudder ameen decided that the defendants were 
liable for an increase of rent at the rate specified, on droons 6-4-17, 
from the date of a notice issued under Sections 9 and 10, Regulation 
V. of 1812, and gave judgment accordingly. ^ 

The claimants appeal on the ground that they have a joint interest 
with the defendants in the land. They affirm that their own talook, 
and that of the defendants, originally formed one and the same 
tenure, — ^talook Santa Kiilce ; and that the defendants’ talook was 
formed out of it, not, however, by the entire separation of any par- 
ticular lands, but only by investing the edefendants with a certain 
interest in a given quantity of land. 

The claim was advanced in the court below, but was rejected, 
and very properly so, in my opinion. t 

It appears from the leases of the claimants and the defendants 
respectively, that talook Santa Kirtee originally consisted of droons 
97-13-9-2, from which were separated, in tne year 1242 B. S., 
droons 4-14-15, leaving droons 92-14-14-2, in possession of the 
claimants; the droons 4-14-15 being converted into a separate 
tenure, as talook Ealee Seeb Radha, and leased to the defendants. 
The claimmts wish to make it appear that the sepkration of tenures 
in 1242, did not extend to a division of lands, but only to an adjust- 
ment of the rent ; and that the land in dispute remained in the joint 
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occupation of the claimants and the defendants. To establish this 
point, tlxey file some ryutteekubooleeuts dating from 1244 to 1252, and 
a pottah of 1249, in favor of the collector, tat some ground in the 
vicinitjr of his cutcherry ; but the kubooleeuts, to say nothing of the 
suspicion with which* such •documents must be received, make no 
mentioq of the land being in the joint occupation of the parties; and 
the pottah make» no mention of any such talook as Santa Eirtee. 
The documents of earlier date are irrelevant to the point at issue, the 
question for determination having nothing to do with the early histonr 
of the lands, but being confined to. the plea that no separation of lanas 
took place in 1242, — a plea in direct opposition to the title deeds of 
both parties, and, for that reason, not to be admitted, except on the 
most ' irrefragable evidence. An ameen deputed to make a local 
enquiry reported in favor of the claimants; but his report was 
entirely based on the evidence of a few witnesses, who, from the nature 
of tlieir testimony, which went back to the transactions of a period 
long antecedent to the year 1242, must have been freely instructed 
by the claimants as to the evidence they were to give. 

The claimants lay stress on a de^sion of the register’s court, of the 
year 1810; but that document proves that, with the exception of 
some land attached to the salt agent’s house, the tenures out of 
which it is affirmed the present talooks were created, were not, even 
at that early period. Joint and undivided as regards the land. 

The decision of the principal sudder ameen is affirmed : costs of 
appeal payable by appellant. 

The 13th March 1849. 

Case No. 20 of 1848. 

hegular Appeal from a decision of Cazee Mahomed Ali, Principal 
Sudder Ameen^ dated 20th July 1848. 

Maharajah Kishen Kishore Manick, (Plaintiff,) Appellant, 

versus 

Eadir Buksl^ (Defendant,) Respondent 

Suit laid at Company’s rupees 3,769-8. 

This suit was institute on the 23rd July 1847, to recover posses- 
sion, with ‘mesne. profits, 6f droons 6-8 of land, wliich the plaintiff 
claims as forming a part of his zemindaree, but which the defendant 
affirms to be rent-free. 

The principal sudder ameen dismissed the claim, because the land 
exceeded 100 beegahs in extent, on the ground that a suit for more 
than that quantity of rent-free land was not cognizable, unless insti- 
tuted by the Government 

I am of opinioii^ however, that the principal sudder ameen has 
mistaken the priiyiple by which he ought to havo been guided in 
the case. It is not a^suit to resume a rent-free tenure, but only to 
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recover possession of land which the plaintiff affirms to be apart of 
bis zcmindardb, and as such to have been in his possession up to the 
year 1256 Tipperah, corresponding witli the year 1253 B. 8., since 
which period the rent has been withheld by die defendant on the 
plea that the land is rent-free. 

If the j>laintiff can establish his case, he is clearl}^ entitled to a 
decree, without reference to the quantity of land in dispute.' H£ul 
the suit been brought to resume an invalid rent-free tenure, it would 
have been properly dismissed. 

The decision of the court below is annulled, and the suit remanded 
for investigation on the above principle. Costs to be adjusted on 
the termination of the suit The value of the stamp on which the 
petition of appeal is written, will be rehmded. 


The 14th March 1849. 

Case No. 7 1849. 

Regular Appeal from a dedsUm of Nvbimhen Sein, Moonsiff of 
Pauchpookooriah, dated the 20tk Decethber 1848. 

Rammanick Dass, (Defendant,) Appellant, 
versus 

Kaleechum Sein, (Plaintiff,) Respondent 

Suit laid at Company’s rupees 16-5-16-1. This is an action for 
the recovery of a sum of money paid by plainliff into the collector’s 
treasury, on accoimt of the defendant Rammanick, to save a talook, 
of which the parties are joint proprietors, from being brought to 
sale for the recoveiy of arrears of rent due to Guvemment, as pro- 
prietors of the 8 annaa share of pergunnah BuldakhaL 

The plaintiff obtained a decree for a part of the claim, on the 13th 
July 1848 ; but the moonsiff’s decision was annulled in appeal, and 
the case remanded for re-investigation, V> give ap^lant an opror- 
tunity of producing the witnesses named in a petition, on which no 
definite order had oeen passed. 

After the remand, appellant was allowed ample time for the pur- 
pose specified; but all ne did was to cause the examination of one 
witness, who happened to be present at the monsifiTs court in another 
c^; and ftie evidence of that one witness was in &vor of the plain- 
tiff’s chum, which was again decreed in part 

No reason being given, in eppeal, for the neglect on the part of 
the d^endant, and the moonsifrs decision being just and proper, 
both in relation to the evidence adduced by thv» plaintiff, and as 
respects the practice of the courts, the appeal is dismissed with 
costs. 
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The 15th March 1849. , 

Case No. 25 of 1848, 

Regular Appeal from a decision of Cazee Mahomed AU, Principal 
Sudder Ameers^ dated the \&th August 1848. 

^ Government, (Plaintiff,) Appellant, 

• versus 

Ramlocliun Mozemdar and others, (Defendants,) Respondents. 

This is an appeal from an order of the principal sudder ameen^ 
fixing tlie rent of a dependant talook, which had previously been 
declared liable to an enhancement of rent, at Company’s rupees 
360-6.9. 

The appeal is preferred on the grounds that the assessable area of 
the talook has been fraudulently reduced by the respondents keeping 
a large proportion of the land out of cultivation since the suit was 
instituted ; and that the rates reported by the ameen are lower than 
those of the surrounding country. 

The former plea . was advanced in the court below, while the 
ameen was yet employed in making a local investi^tion ; and by an 
order, dated the 25th July 1848, a reference was mrected to be made 
to this court, on the subject, but, apparently from an oversight, the 
order was never acted upon. The oojection to the rates would not 
appear to have been advanced before ; but, as the principal sudder 
ameen refused to allow appellant’s pleader to have a copy of the 
ameen’s report, on plain paper, to enable him to prepare a statement 
of objections to it, which refusal was the subject of appeal to this 
court, at the time the case was decided, there are sufficient grounds 
for admitting the plea now. 

Under these circumstances and as there is some reason for 
believing that the* pleas are not advanced without good cause, inas- 
much as the talook was assessed by the revenue authorities in the 
year 1839 at rupees 1,001-7-4, after a de'tailed field measurement, 
the proceedings of tlie court below must be considered to have been 
conducted without due attention to the interests of appellant. 

The principal sudder ameen’s order of the 15th August 1848, is 
therefore annulled, and the case remanded for disposal after con- 
sideration *and investigation of the merits of appellanrs objections, as 
detailed above. 

The usual order for the return of the value of the stamp, on which 
the petition of appeal is written, will issue. 
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^ The 15th March 1849. 

Case No. 6 of 1848. 

Regular Appeal from a decision of Cazee Majiomed Ali, Principal 
Sudder Ameen^ dated the Srd April 1848. 

Gourchunder Bhutta.Gharj and Nelcomul Bhuttachaij^ (Defendants,) 

Appellants, 

versus 

Kliajeh Abdool Gbunee, for Dhon Beebee and others, (Plaintift^) 

Respondent 

This is a suit for mesne profits, with interest. 

On the 13th September 1836, the plaintiffs, as proprietors of the 
8 g, 2 c, 1 k, 3 d, 4 d, share of pergunnah Buldakhal, sued tlie 
defendants, and others of whom the defendants are the representa- 
tives, in the court of the principal sudder ameen, for possession 
of 8 droons 4 kanees of land, of which they alleged they had been 
dispossessed by the defendants in Maugh 1233 B. S., (January and 
February 1827.) 

The defendants claimed the land as forming two dependant mce- 
rasee talooks, the proprietory right in which they had acquired by 
purchase firofai the heirs of Dagunram Deo and Sumbhonath Deo, 
the original talookdars, in the years 1223, 1235, and 1237 B. S. 
One of the talooks, they aflSrm^, was in the 8 g, 2 c, 1 k, 3 d, 4 d, 
share of the pergunnah, the pro^rty of the plaintiffs ; the other, in 
the 8 annas ^are, the property of Government ; each talook contain- 
ing 4 droons 2 kanees of lani They stated fliirther, that they had 
been dispossessed by the revenue authorities, who had declared the 
land to belong to tne 8 armas share of the pergunnah, and as such 
liable to assessment under the provisions of Section 5, Regulation 
IX. of 1825. 

On the 28th June 1838, the plaintifis were nonsuited, because 
it appeared that the land ]fiad actually been declared liable to assess- 
ment by the revenue authorities, as forming a part of the 8 annas 
share of the pergunnah. 

On the 30th September 1839, the plaihtiffs. apmaled against the 
decree of the revenue authorities to the court of special ctmimis- 
sion; and on the 19th January 1843, the .decree was annulled on a 
point of law, but without a decision on the merits, 'Regulation IX of 
1825, being held inapplicable to the case. The specim commission- 
er’s decision contained the usual order relative to the refiind of 
collections to the former occupants, whoever they might be; but 
the party, to whom the refund was to be made, was not named ; 
indeed the court do not appear to have been aware whether the 
land had or had not been brought under attacljment; the order 
haying been conditional on such attachment having taken place. 
Neither was any order given for the restitution of me land to any 
particular party. , 
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Subsequently to the decree o£ the revenue authorities^ viz. on 
the 13th July 1842, the resumed land had been leased to the defen- 
dants for twenty years, together with some other land ; but on the 
receipt of the special commissioner’s decision, the resumed land was 
ordered to be released. The land actually resumed, could not be 
identified; but a piece of land equal in extent to the quantity resum- 
ed, wds taken frpm that in possession of the defendants, and made 
over to the plaintifFs : the amount collected from the land, subse- 
quently to the decree of the revenue authorities, having previously 
been carried to the credit of the plaintiffs, in liquidation of arrears 
of Government revenue. v 

On the 12th March 1847, the plaintifFs instituted the present suit, 
to recover mesne profits from the defendants, for the period during 
which they had been wrongfully kept out of possession by the defen- 
dants, prior to the attachment of the land by the revenue authori- 
ties, viz. from Maugh 1233 to Bhadoon 1243. Their former suit 
was for possession ; but they do not sue for possession now, on the 
plea that they have already been put in possession by the revenue 
authorities, under the decree of the special commissioners. 

The pleas of the defendants were to the same effect generally as 
in the former suit ; but they pleaded further, inter alia^ that the 
present suit would not lie, the point at issue in the former suit being 
still undecided. 

The principal sudder ameen gave judgment for the plaintiffs, 
chiefly on the ground that the main point at issue between them and 
the defendants had been decided by the special commissioners, when 
they directed restitution of the land and payment of the amoimt 
collections to the plaintiffs. 

From this decision, I dissent. I am of opinion that the decision 
of the special commissioners in no way affects the point at issue be- 
tween the parties'; and that, until that point be judicially determined 
in a suit brought to establish the right of the plaintiffs to possession 
of the land in dispute, their right to mesAe profits cannot be consi- 
dered. ^d on that point there can be no adjudication in the 
present suit, either with reference to tlie nature of the claim or to 
the valuation of suit* 

The plaintiffs appealed to the court of special commission against 
the decree of the^ revenue authorities, and the revenue authorities, 
by restoring the land to them and giving them credit for the col- 
lections made during the attachment, must be held to have recogniz- 
ed them as zemindars ; but all this is nothing to the point The spe- 
cial commissioners did not enter into the question at issue between the 
plaintiffs and the ‘defendants; they simply annulled the decree, as 
being founded on a law inapplicable to the case; leaving matters as 
they existed priof to the decree ; and the acts^ of the revenue authori- 
ties, subsequent to the decision of the special commissioners, were 
purely mimsterial ; they conveyed no new rights to the .plaintiffs. 
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And how did matters stand as between the plaintiffs and the defen- 
dants, prior td the decision of the special commissioners ? Why, the 
plaintiffs admitted that the land had been in possession of the defen- 
dants since the year 1233 B. S., a period of sixteen years : and the 
defendants pleaded their right to possession, as proprietors of two 
separate talooks, in two separate zemindarees. In the claim for 
mesne profits, is involved the question, — ^whether thfi land in dispute 
belongs to the 8 annas share, or to the 8 g, 2 c, 1 k, 3 d, 4 d, share 
of the pergunnah, or partly to the one and partly to the other, 
and whether it be land, to the immediate possession of which the 
plaintiffs are entitled, or talookdaree land. 

I annul the decision of the court below, and nonsuit the plaintiffs 
with all costs. 


The 16th March 1849. 

Case No. 27 of 1848. 

Regular Appeal from a decision of Cazee Malwmed Ali, Principal 
Sudder Ameen^ dated Oie Qth April 1848. 

Kaleenath Surma, pauper, (Plaintiff,) Appellant, 
versus 

Rajah Kishen Kishoro Manick, the Collector of Tipperah, and others, 
(Defendants,) Respondents. 

Suit laid at Company’s rupees 3,894-13-9. 

This suit was instituted by appellant on the 8th April 1847, to 
obtain the reversal of an order of the revenue authorities, under 
which certain of the respondents were admitted to engage for the 
revenue of a resumed mvalid rent-fitee tenure ; the claim being 
founded on the plea that appellant has a right of settlement in virtue 
of his right of property in the lancL 

The courl below rejected the claim, as not cognizable by the 
courts under Section 15, Regulation VIL of 1822, inasmuch as the 
grant under which the land was held prior to resumption, had been 
made by a zemindar, and not by the ruling power or an officer of 
Government. 

The principal sudder ameen has altogether misunderstood the law 
on whiw his decision is based. The former part of Section 15, Re- 
gulation VIL of 1822, declares settlement officers competent to try 
and determine claims to property and possession, in resumed mehals 
formerly held under grants from the ruling power or the officers of 
Government ; and to give possession to the party who may appear 
to have the best title, and to conclude a settlement with him, leav- 
ing other claimants to establish their claims by a regular suit in the 
civil court The latter part of the Section pAvides that such 
power of trying claims, and giving possession to the^party, who may 
appear to have the best title, shall not extend to other resumed 
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tenures, the settlement of which shall ordinarily be made with the 
parties in possession.” This is all that the Section contains. 

The claim, which relates only to the question of proprietary right, 
being clearly within the jurisdiction of the civil court, the decision 
of the principal sudder ameen is annulled, and the case remanded 
for investigation on the merits. 

Appellant will pot be chargeable for stamp duty on the petition 
of appeal. 


The 17th Mabcii 1849. 

Case No. 31 of 1848. 

Regular Appeal from a decision of Cazee Mahomed Ali^ Principal 
Sudder Ameen^ dated the \&th September 1848. 

Moodoosoodun Gupt, (Plaintiff,) Appellant, 
versus 

Abdool Shikhdar and others, (Defendants,) Respondents. 

Suit laid at Company’s rupees 569-3-4. This is a suit for mesne 
profits, with interest 

Appellant states that during his minority, viz., in Assar 1240 
B. S., he was dispossessed by certain of the respondents, of 15 
droons 12 kanees of land in a joint ancestral zemindarry, on tlie 
plea that the land had been sold by appellant and his two brothers 
to the said respondents. The zemindary having been sold by auc- 
tion for the recovery of arrears of Government revenue, in Sawun 
1241 B. S., he does not sue for possession, but he brings this action 
now that he has attained his majority, to cancel the alleged sale of 
1240, to the extent of his interest in the land ; and to recover 
mesne profits, for fehe period intervening between the alleged date 
of that sale, and the date of sale of the zemindarry. 

This is the fourth time the case has been before this court in 
regular appeal, it having been thrice remanded. The claim waa 
first nonsuited by the coujt below : then dismissed : then decreed: 
and now again it has been dismissed. 

The reasons given by the principal sudder ameen for dismissing 
the claim, on the l^t occasion, are as follow : — First, that the foun- 
dation of a. claim for mesne profits, being the right of possession^ 
and the present action not including a claim for possession, the claim 
for mesne profits cannot be admitted ; secondly, that appellant had 
not proved the extent of his interest in the zemindary ; thirdly, 
that it appearing from the plaint, that appellant had not been in pos- 
session, alter attaining his majority, his claim for mesne profits can- 
not be recognized*; the nature of his interest in the zemindarry 
being only ^terminable by possession ; fourthly, that suit is barred 
by lapse of time, ftpwards of twelve years having elapsed from date 
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of dispossession to date of suit ; and the only evidence adduced by 
appellant in Support of his plea of minority, being the testimony of 
two witnesses ; fifthly^ that in the absence of dakhilas, or receipts 
for rent, bearing the signature of the resTOndents, the enquiries of 
an ameen do not form sufficient grounds for awarding mesne pro- 
fits ; sixthly y that the ameen says nothing in his report, relative to 
the nature of appellant’s interest in the zemindarry. 

These reasons for rejecting the claim are futile. With regard to 
the firsts if mesne profits would have been recoverable, had the sale 
of the zemindarry not taken place, they must be equally recoverable 
notwithstanding the sale, being for a period anterior to the sale, 
and appellant (it is for the present assumed) having been a minor 
at the time of sale. With regard to the second reason, it is suffici- 
ent to say that the extent of appellant’s interest in the zemindarry, 
as asserted in the plaint, has never been disputed ; and that appel- 
lant was never called upon to prove it. The third reason involves 
the untenable doctrine that possession by a minor is no possession, 
qnd that proprietory right depends upon possession. The fourth 
reason implies that a plea of minority, cannot be proved by only 
two witnesses ; for no objection is raised to the character of the 
evidence in itself. Nor do I see that the evidence is open to any 
objection. The principal sudder ameen, when he formerly decreed 
tlie claim, gave full crilit to it If considered insufficient, further 
evidence might have been required. And although the case has 
been pending since the year 1845, and the respondents have been 
again and agmn called upon to disprove the plea, they have failed 
to do sa The fifth reason forms no ground for rejecting the 
claim. The respondents do not deny that they enjoyed the rents 
during the period in question. And the principal sudder ameen 
himself admits that, a^r so great a lapse of time, it is not to be 
expected that receipts should be found in the hands of the ryuts. 
Besides, the land being still in the occupation of respondents, and 
appellant advancing no claim to possession, it is no matter of surprise 
that the ryuts shoiud not give up their receipts. The sixth reason 
is absurd ; the ameen not having been desired to enquire into the 
point. Had he enquired into it, he would ' unquestionably have 
been suspected of malpractices. 

Such of the respondents as have appeared at previous stages of 
the case, plead the sale of the land to them by appellant and his 
brothers, appellant not being at the time a minor; but although 
the suit has been pending since July 1845, and although respon- 
dents have repeatwly been called upon to prove their plea, and 
have been fined three times on failure to do so ; the only evidence 
of any kind which they have adduced, is an unre^stered document, 
puiporting to be a bill of sale executed by appellaHht and his brothers. 
And even this, notwithstanding all that has been done with a view 
to enable them to establish their plea, and the opportunity they have 



ZILLAH TIFPERAH. 


33 


enjoyed of doin^ so, they have not proved. Moreovqf, they have 
failed to appear in appeal. 

Appellant’s minority, up to the period of sale of the zemindarry, 
having been established, the plea of lapse of time falls to the ^ound, 
and the sale of appelllmt’s share of the property becomes void. 

Undgr these circumstances, the decision of the lower court must 
be annulled, and judgment given in favor of the appellant, against 
Brumoollah, one of the principals to the transaction of 1240 B. S., 
and the heirs of the others, for mesne profits for the period for which 
they arc claimed, at the rate set down in the ameen’s report ; with 
interest on the mesne profits, from date of institution of suit to this 
date, and on the aggregate thereof, together with all costs from 
this date. 


The 29Tn March 1849. 

Case No. 32 of 1849. 

Regular Appeal from a decision of Moonshee Ali Newaz^ Moonsiff of 
AmeergaoUi dated the \5th January 1849. 

Poshoram Doss, (Defendant,) Appellant, 
versus 

Rammohun Manjce, (Plaintifi*,) Respondent. 

Suit laid at Company’s rupees 12-9-9. 

This is an action for the recovery of money advanced by the 

{ daintiff to the defendant, on loan, but without a written acknow- 
edgment 

The moonsiff gave an exparte decree in favor of the plaintiff. 
Appellant (defendant) pleads that process was not duly served, 
and, as it appears /rom the record, that the person by whom it is 
said to have been served, was not examined on the subject, as re- 
quired by Clause 2, Section 21, and Clausp 3, Section 22, Regula- 
tion X3QII of 1814 ; and further, that as the evidence of only one of 
the persons whose names appear on the certificate of service, was 
taken, the moonsiff’s decisibn must be annulled as incomplete, and 
the case remanded fcr investigation de novo. 

It is to be observed that, although evidence was only taken rela- 
tive to the issue cf the prescribed noticcy Ae decision states that it 
was taken relative to the issue of the proctamation also. 

The value of the stamp, on which the petition of appeal is written, 
will be refunded. 
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, The 29th March 1849. 

. Case No. 33 of 1849. 

Regular Appeal from a decision of Moonshee AU Newaz^ Moonsiff of 
AmeergaoUy dated the \bih January 1849. 

Ramdoss Manjce^ (Defendant,) Appellant, ^ 
versus ' 

Ramchum Bhordar, (Plaintiff,) Respondent. 

Suit laid at Company’s rupees 15-13-1. 

This is an action for the recovery of money advanced by the 
plaintiff to the defendant, for the conveyance of salt from Chittagong 
to Naraingunge, which contract the defendant failed to i^fil. 

The moonsiff gave judgment for the plaintiff exparte. 

Appellant (defendant) pleads that the process was not duly served : 
and, as it appears that the evidence of the person said to have served 
it, was not t^en as required by Clause 2, Section 21, and Clause 3, 
Section 22, Regulation XXIll of 1814, the moonsiff’s decision must 
be annulled as incomplete, and the case remanded for investigation 
de novo. 

It is to be observed that, although the moonsiff only took evidence 
relative to thejssue of the prescribed notice^ he states, in his decision, 
that evidence had been adduced relative to the issue of the proclama^ 
tion also. 

The value of the stamp, on which the petition of appeal is 
written, will be refunded. 
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Present : The Honorable ROBERT FORBES, Judge. 


The 7th March 1849. 

No. 586 of 1847. 

Regular Appeal from a decision of Moulvee Niamut Allee Khan Baha~ 
door. First Frincipal Sudder Ameen^ dated the \^th August 1847. 

Musst Doorga Chowdrain, mother and guardian of Gobind Loll, 
minor, (Plaintiff,) Appellant, 

versus 

Musst. Beebee Moorteza alias Beebee Begumee Khoobloll and 
Mihurchund Race, (Defendants,) Respondents. 

This was an action instituted by the plaintiff on the 17th May 
1845, to obtain possession, agreeably to a thika potta with peshgee, 
of an 8 anna share of mouzah Usdhurpore, chi^ Lalla, pergunnah 
Hajeepoor, action being laid at Company’s rupees 799-13-9 ; but the 
suit was dismissed by the principal sudder ameen on the ground 
that, in a suit instituted by one of the defendants, Mihurchund, to 
obtain possession as purchaser of the whole 16 annas from another 
of the defendants, Musst Beebee Moorteza, and tried at the same 
time with this, a decree had been already given to the plaintiff in that 
suit for the whole mouzah.* 

Judgment. 

It appears that •an appeal having been preferred to the Sudder 
Dewanny Adawlut from the decision of the principal sudder ameen 
in the case of Mihurchund, on the decision of which this suit hinges, 
the order of the principal sudder ameen in the former having been 
reversed on the 30th December last, that case was remanded {vide 
Decisions of the Sudder Court for December last, page 901) for re- 
trial, wherefore the same course must be followed in this case, which 
is hereby accordingly returned to be re-tried with that remanded 
by die Superior Cpurt, the customaiw order being at the same time 
issued for the refund pf the value of stainpt paper. 
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The 15th March 1849. 

No. 239 of 1848. 

Regular Appeal from a decision of Moulvee^ Niamut Alice Khan Baha^- 
door^ First Principal Sudder Amcen^ deted thf. 1^^ March 1848. 

Baboos Loll Doss and Hirdeh Loll Doss^ (Defendants^) Appellants, 

versus • 

Khilput Sahoo, (Plaintiff,) Respondent 

Suit to recover Compan/s rupees 1,708-12-9-12, principal and 
interest on bond. 

This and the nine cases which follow. Nos. 240, 241, 242, 243, 244, 
245, 246, 247, and 248 of 1848, are all suits instituted on different 
dates during the year 1843, by the plaintiff in this and four other suits, 
and by Sonephul Sahoo as plaintiff in five others (those two persons 
being own brothers and partners in banking,) to recover loans of 
difterent amounts to the several defendants (who are also all mutually 
related to each other,) on ten separate bonds filed by the plaintiff 
and alleged to have been executed on different dates from 1245 F. S. 
or 1838 E. S. to 1249 F. S. or 1841 E. S. The suits were originally 
instituted according to their respective amounts in the courts of the 
principal sudder ameen, the sudder ameen, and the moonsiff of 
Bowareh, but were all, with reference to their relating to the same 
cause of action and between the same parties, eventually referred 
for trial to the principal sudder ameen. For the same reasons all 
the appeals are now brought on for hearing and decision together, 
the judgment given in one governing that of all the rest 

The defendants, denying the loan and execution of the bond in two 
of the cases, admit both in the remaining eight, and, pleading payment 
in the latter, produce a farghuttee on stampt paper and registered, 
bearing date the 10th Bhadon 1249 F. S. or Slst August 1842, 
purporting to be a general acquittance in full of all demands and on 
account of all money transactions and therefore inclusive of the 
amounts of the bonds both singly and collectively up to that date; 
but the principal sudder ameen, besides Qpnsidering the payment of 
the loans and execution of the bonds to be satisfactorily proved, was 
of opinion that the farghuttee was not a genuine document but 
fabricated. He accordingly decreed each suit pn the 22nd May 
1844, in favor of the plaintiffs for the amount claimed, whicn 
decisions were upheld on appeal by the late judge on the 30th July 
1845 ; but the defendants having preferred a special appeal, the suits 
were remanded and eventually struck off th^file conformably to Act 
XXIX. 1841, with advertence to a default of the plaintiffs, committed 
in the court of first instance, and regarding which, though represent- 
ed in the appellate court, proper orders wereJ* not passed. The 
plaintiffs again brought the actions de novo on the 28th August 1847, 
and the defendants not having appeared or answered in any of the 
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newly institated suits^ the principal sadder ameen on the 1st Marc^^ 
1848^ again decreed the ten suits in favor of the plsand^s, for th^ 
reasons assigned in his decision of the 22nd May 1844^ with the ad- 
ditional argument in support of its correctness, that the defendants 
had failed to defend the ne\f action. 

The ghief reason of appeal is that the first principal sudder ameen 
was not justified in trying all cases as relating to tne same cause of 
action. His doing so was otherwise illegal and irregular, because the 
moonsiffship of Sowareh being within the jurisdiction of the second 
principal sudder ameen, the trial of the suits by the first principal 
sudder ameen is opposed to Act IX. 1844, and a vernacular proceed- 
ing of the 19th June of that year. In reply to which it is urged by 
respondents that, agreeably to the Circular Order of the 12th March 
1841, this appeal is not acunissible. 

Judgment. 

The first principal sudder ameen, having tried and decided the 
suits first instituted before a division of jurisdiction had been made 
agreeably to Act IX 1844, was clearly the proper tribunal to re-try 
the same causes when remanded and after they were brought on 
de novo. On that score, therefore, the appellants’ objection cannot 
be admitted. Had it been a valid plea, it should have been urged 
in the court of first instance. But^ mdependently of the appellants 
having left themselves by their own laches^ with advertence to the 
Circular cited by the respondents, without a remedy, I entirely 
concur in opinion with the principal sudder ameen both that the 
payment of the loan and execution of the bond in each of the ten 
suits is satisfactorily established by trustworthy evidence, and that 
the farghuttee produced by the defendants is not a genuine but 
fabricated instrument Had it been the former, it is consistent with 
probability to suppose that the bonds would have been returned. 1 
uphold the decision of the first principal sudder ameen in this and 
the nine cases which follow, and dismiss ihe appeal preferred in 
each, with costs chargeable to the appellants. 

The 1£Ith Mabch 1849. 

No. 240 of 1848. 

Regular Appeal ft^ a decision of Moulvee Niamut Alice Khan 
BahadoorfJFirst Principal Sudder AmeeUy dated the 1st March 1848. 

Bab^ Loll Doss and others, (Defendants,) Appellants, 
versus 

Khilput Sahoo, (Plaintiff,) Respondent 

Suit to recover Company’s rupees 1,021, on bond. 

Judgment, 

For reasons of decision, vide those recorded in Case No. 239 of 
1848. The jud^ent of the principal sudder ameen is upheld, 
and the appeal msmissed, with costs payable by the appellants. 
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The ISth March 1849. 

No. 241 of 1848. 

Regular Appealfrom a decision, of Moulvee Ntamut Alice Khan Baha- 
door. First FHncipal Sudder Ameeti, dated fhc l<f March 1848. 

Baboo Loll Doss and others, (Defendants,) Appellants, 
versus • 

Khilput Sahoo, (Plaintiff,) Bespondent. 

Suit to recover Company’s rupees 319-7-8, on bond. 

JUDOMRHT. 

For reasons of decision, vide those recorded in Case No. 239 of 
1848. The judgment of the principal sudder ameen is upheld, and 
the appeal dismissed, vrith costs payable by the appellants. 


The 15th March 1849. 

No. 242 of 1848. 

R^ular Appealfrom a decision of Moulvee Niamut AUee Khan Baha- 
dooTf First Frineipal Sudder Ameen) dated the Is^ March 1848. 

Baboo Loll Doss and others, (Defendants,) Appellants, 
versus 

Sonephul Sahoo, (Plaintiff,) Respondent. 

Suit to recover Company’s rupees 124-3-9, on bond. 

Judgment. 

For reasons of decision, vide those recorded in Case Na 239 of 
1848. The judgment of the principal sudder ameen is upheld, and 
the appeal dumisaed, with costs payable by the appellants. 


The 15th March 1849. 

No. 243 of 1848. 

c 

R^vdar Appealfrom a decision (f Moulvee Ktomut Allee Khan Balta- 
door, First Principal Sudder Ameen) dated the 1st March 1848. 

Baboo Loll Doss, (Defendant,) Appellant, ‘ 
versus 

Sonephul Sahoo, (Plaintiff,) Respondent 
Suit to recover Company’s rupees 160, on bpnd. 

.Judgment. 

For reawns of decinon, mde those recorded in Case No. 239 of 
1848. The jucl|puait of the principal sudder ameen is upheld, and 
the appeal disnussed, wiffi costs payable by ^ appellant 
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The IdTH Mabch 1849. , 

No. 244 of 1848. 

Regular Appeal from a decition of Moulvee Niamut AUee Khan Baker- 
door, J^st Prindpal Sadder Ameen, dated the let March 1848. 

Lalljee Doss, for himself and as guardian of Omrao Sing Doss, minor 
*son of Nujidee Doss, deceased, (Defendant,) Appellant, 

versus 

Khilput Sahoo, (Plaintiff,) Respondent. 

Suit to recover Company’s rupees 622-2-7, on bond. 

Judgment. 

For reasons of decision, vide those recorded in Case No. 239 of 
1848. The judgment of the principal sudder ameen is upheld, and 
the appeal dismissed, with costs payable by the appellant. 

The 15tb Mabch 1849. 

Na 245 of 1848. 

Regular Appeal from a decision cfMauleee Ntamut AUee Khan Bahor 
door. First Frindpal Sudder Ameen, dated the \st March 1848. 

Lalljee Doss, for himself and as guardian of Omrao Sing Doss, minor 
son of Nundee Doss, deceased, (Defendant,) Appellant, 
versus 

Sonephul Sahoo, (Plaintiff,) Respondent 
Suit to recover Company’s rupees 56-3-10, on bond. 

Judgment. 

For reasons of decision, vide those recorded in Case Na 239 of 
1848. The judgment of the principal sudder ameen is upheld, and 
the appeal dismissed, with costs payable by the appellant 

The 15th Mabch 1849. 

Na 246 of 1848. 

Regular Appeal framja decision of Monhee Niamut AUee Khan Baha- 
door. First Principal Sudder Ameen, dated 1st March 1848. 

Lalljee Doss, for himself and as guardian of Omrao Sing Doss, minor, 
son.of Nundee Doss, deceased, (D^ndant,) Appellant, 
versus 

Sonephul Sahoo, (Plaintiff,) Respondent 
Suit to recover Company’s rupees 264-8-6, on bond. 

JUDHUENT. 

For reasons ofalecision, vide those recorded in Case Na 239 of 
1848. The judgment of the prindpal suddraamedi is upheld, and 
tile appeal dismumd, with costa payable by. the i^ipclllant. 
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, The 15th Mabch 1849. 

. No. 247 of 1848. 

Regular Appealfrom a deeition qf Moulvee Niamut AUee Khan Baha- 
door. First Principal Sudder Ameen, dotted the 1<^ March 1848. 

Pearee Loll Doss and Sunt Loll Doss, (Defendants,) Appellants, 

versus 

Sonephnl Sahoo, (Plaintiff,) Respondent. 

Suit to reeoTer Company’s rupees 160, on bond. 

Judgment. 

For reasons of decision, vide those recorded in Case No. 239 of 
1848. The judgment of the principal sudder ameen is upheld, and 
the appeal dismissed, with costs payable by the appellants. 


The 15th Mabch 1849. 

No. 248 of 1848. 

Regular Appeal from a decision qf Moulvee Niamut AUee Khan Baha- 
door. First I^neipal Sudder Ameen, dated the 1«^ March 1848. 

Pearee Loll Doss and Sunt Loll Doss, (Defendants,) Appellants, 

versus 

Khilput Sahoo, (Plmntiff,) Respondent 
Suit to recover Company’s rupees 286-13-5, on bond. 

Judgment. 

For reasons of decision, vide those recorded in Case Na 239 of 
1848. The judgment of the principal sudder ameen is upheld, and 
the appeal dismissed, with costs payable by the appellants. 

The 15th Mabch 1849. 

Na 582 of 1847. 

Regular Appeal from a dedsion of Sgud A^ruf Hossein, late Second 
Principal Sudder Ameen, dated the 9th Augtist 1847. 

Hurruknarain Suhye, and after his decease Hurdeonarain Suhye 
and others, his heirs, and Bujrungee Saha Suhye, (Defendants,) 
Appellants, 

versus 

Ramnath and others, (Plaintiffs,) Respondents. 

In this suit, instituted on the 18th August 1846, the plaintiffs 
sought to recover Compands rupees 1,800 out of Company’s -rupees 
2,005-3-9, zur-i-peshgee, with interest, agreeably to u tbika lease, and 
Company’s rupees 491-12, principal andinter^ of arrears due from 
ryots, total C^pany’s rup^ 2498-15-9. , 
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The defendants^ taken Company's rupeei) l^SOO^ ziir-i- 

peshgee from the plaintifra^ gave them a farming lease of an 8 anna 
share of mouzah Nugwah and a 4 anna share of mouzah Tuttiah^ per- 
gunnah Bissareh, for five years from 1248 to 1252 F. S., on a yearly 
jumma of 200 rupee's^ for which he gave the usual pottah on the 26th 
Jeit ]£47. The stipulations of the lease were these. First. — ^That 
the farmer should pay yearly out of the jumma 109 rupees to the 
collector as Government revenue^ and the remaining 91 rupees to the 
maliks^ the farmer taking whatever other profits were resdized from 
the property. Secondly. — ^TKe maliks agreed that whatever should 
be realized in any year less than the sum of rupees 344-3-3^ f^m 
the nukdee jummaoundee according to a dhudha^ or memorandum^ 
would be d^ucted from the profits. Thirdly. — ^On the expiry of the 
thika lease, whatever should remain due from the ryots should bo 
made good by the maliks with the peshgee to the mrmer, and that, 
the lease should remain in force till the repayment of the peshgee* 
Agreeably to this arrangement the plaintiffs^ paying both the 
Goverment revenue and the malikanah, remained in possession till 
1251 F. S. In 1252 F. S., however, the maliks, colluding with 
their putwarree, opposed their (the plaintiffs’) collecting, and ^though 
they appointed other omlah but little was collected, deducting which 
little,there remained Sicca rupees 415 due from the ryots for 1252 
F. S., and the maliks, contrary to stipulations of the lease, dispos* 
sessed them, without repaying the pemgee, from 1253 F. S. The 
plaintiffs also allege that they paid the Government revenue, 109 
rupees, and the maliks 91 rupees for 1252 F. S. 

The defendants plead in answer that the plaintiffs have realized 
nvery year firom the produce Sicca rupees 617-5-6, which is interest 
at the rate of 1 rupee 8 annas per cent, and tiieir suit, agreeably to 
Section 9, Regulation XV. 1793, is inadmissible. The total too 
of rupees 344-3, which the plaintiffs give of the nukdee jumma- 
bundee, is not correct. The plaintiffs have the dhudha which they 
signed, let them produce it for the perusal of the court It also 
appears from the wording of the plamt, that the sum of 344 rupees 
is exclusive of bhowlee ^nts andsayer collections; the plaintiffs not 
having given any specification of those items, on this account too 
their claun is untenable. . Under these circumstances as the actual 
amount of jumnfabundee is disputed, mofiissil enquiry is requisite, 
and if it turns out with Aference to the dhudha given by them to 
the plaintiffs that the bhowlee and nukdee collections exceed the 
amount in the dhudha, such excess amount should, according to the 
above Regulation, be credited in liquidation of the principal The 
statement also of there being arrears due from the ryots is false. 
Moreover, wher^ the lease was written out, 50 beegahs for Twalilra* 
khoodkasht and 30 beegahs of indigo land let to me . Senyah fac^ 
tbry, were left out: notwithstanding this, the plaintiffs retain in their 
own possession 9 beegahs, 17 cottws, and 10 dhoors of the former. 



72 


Z11.L.AH TIRHOOT. 


and 15 beega}u{ of the latter, or a total <£ S4 beegaha, 17 cottahs^ and 
10 dhoors. In short, of the whole nudikanah due fer five years tiie 
plaintiffs have only paid 91 rupees for 1248 F. S., 24 rupees 2 annas 
tor 1249 F. S., and 35 rupees m 1250 F.^S., or total rupees 150-2 
and by this calculation they (the defendants) hdve to receive fiom 
th^laintifis rupees 556-9-10. 

Ine principal sadder ameen, after taking proofs £rom both parties 
and after momssil investimtion, gave the plaintifib a decree ^ the 
principal and interest of me peshgee, with intdrest from 1253 F. S., 
with costs proportioned to the extent to which their claim was 
proved. Rejecting the report of the ameen, he decided that, as the 
nukdee jumma was fixed at 344 rupees in the thika pottah admitted 
by the defendants, there could be no dispute on that point There 
remained then only the bhowlee jumma and sayer, and it may be 
mthered from the wording of the deed that it was very small, afid 
that as there seemed no probability of realizing a great deal from 
those sources, their jumma was not specified in the pottah. After 
paymmit, tlierefore, of the revenue, village expences, and maliks’ 
right, what the plaintifis have received is not excessive interest, and 
the plaintiff’ proofs of payment of the maliks’ right are unquestion- 
al^ Under these circumstances, as the defendants retained posses- 
sion of the property themselves, they are bound to pay the peshgee, 
but it is not consistent with justice to decree the amount alleged 
to be due from ryots, because there was no reasonable excuse for 
the plaintiffs leaving arrears due from them from the beginning of 
theyear without taking steps to recover them.. 

Ine grounds of appeal are, that in the jummabundee papers for 
five years which the plaintiffs gave to the ameen, althou^ the item 
of saver is not inserted, yet the bhowlee jumma, exclusive of the 
nukdee, is put down 539 rupees, 7 annas, 6 pie ; but notwithstanding 
such adbnission on the part of the plaintiffs of the bhowlee jumma, 
the principal sadder ameqn has unfairly deprived them (the appel- 
lants) of that item. They also filed a petition praying to give 
a list of the witnesses named in the margin of the |>ottah, and 
acquainted with the circumstance, they pletided, joi excessive interest^ 
but the prindpal sadder ameen rejected their petition. In regard 
too to the dhudha, if the plaintiffii will produce it, the real state of 
the jummabundee will be apparent, while, in respedt of the proof of 
payment of maliks’ right, ue plaintiffs ]^e given no other proof 
than the evidence of two or three of their own dependents. Had they 
really paid it, there would assuredly be some acknowledgment or 
tunl^ to show, and if, according to their &lse statement, it. had 
been paid yearly, why was there no wasil-bakee to produce ? They 
(the appellants) ^ve given frkU phot of the real nqkdee and hhowr 
lee jumma beii^ rupees beside vriiich the principel tioMise 

ameoi has rdecM the aineeh’s report without reason, altbought he 
plaintiffr made no dtgeciiea to it. , 
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To this the respondents reply that if a calculation ^be made in- 
cluding, both nukdee and bhowlee jummas^ it will be clear that they 
(respondents) have not received interest at the rate of even 1 per 
cent ; and if the defendants have made it appear otherwise by the 
tutored testimony of k few of their own dependents^ that circum- 
stance ^will not entitle their statement to credence. They deny too, 
ever having receWed the dhudha, which the appellants did not give 
them at the time of writing the pottah ; while in regard to the appel- 
lants’ objection of their (respondents’) being unable to show any tun- 
kha or receipt, it appears that, in a suit to recover on bond in which 
Rajcoomar Singh Mwajon was plaintiff and the appellants defendants, 
the plaintiff admitted having received 123 rupees at different times 
from them (the respondents) aOTeeably to a tunkha of the appel- 
lants ; and besides the receipts filed with the record they have ano&er 
of the year 1250 F. S., in which there is no mention of any bukya; 
and in the statement which they (respondents) have filed of payments 
made during . the five years they held the farm, every single 
item of payment of every kind is put down in detail. Moreover, 
the dehatee papers which the appellants gave to the ameen showing 
a greater jumma, will be found on inspection to have been altered 
and erased, — their allegation too regarding khoodkasht and indigo 
lands having been disproved by evidence. 

Judgment. 

In this suit the principal sudder ameen had to determine whether 
Section 9, Regulation XIIL 1793, was applicable to this case or not, 
and whether the conditions inserted in the thika pottah had been 
fulfilled. On almost all the, important points, without the determi- 
nation of which a fair and satisfactory judgment cannot be arrived 
at, I consider the investigation of the principal sudder ameen to be 
singularly imperfect and defective, all that is clear being that the 
whole of the Clovermnent revenue has been jpaid, which fact is not 
disputed by the defendants. In regard to the applicability or other- 
wise of the regulation cited, and on which stress is laid in me defence, 
the principal sudder ameen«B decision is silent He merely records 
an opinion that with reference to the amount of the produce the 
plaintiffs have not received excessive interest; though as he does not 
state what he findsithe amount of produce to be, 'v^ile without as- 
signing any* reason he rejects the report of the ameen deputed to as- 
certain that point and to which the plaintiffs themselves did not 
object, it is difficult to ascertain by what calculation he determined 
that point. 

In regard too to the maliks’ due for five years, for a total payment 
of 455 rupees, proof is requisite, but the amount for one year only is 
clear and undisputSi The principal sudder ameen merely records 
a general remark that the plaintiflfe have fully proved such payment, 
without however entering into any detail of proof, which was indis- 
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pensable^ because dome of the receipts filed are denied or objected 
to by the defendants. 1 remand the case to the present 2nd principal 
sudder ameen to be retried with advertence to the above observations^ 
and the usual order will issue for refunding the value of stampt paper. 

The 21sx March 1849. 

No. 605 of 1848. 

Regular Appeal from a decision of Munneerooddeen Hossein^ 
Moonsiff of Muhwa, dated the 2nd September 1848. 

Suhduwun Rae^ (Defendant,) Appellant, 
versus 

Rambuksh Ram, (Plaintiff,) Respondent 

This suit was instituted by the plaintiff on the 22nd June 1848, to 
recover from the defendant Company's rupees 76-5-3, the principal 
and interest of a loan, on bond dated 13th Bhadoon Soodhee 1245 
F. S., or 2nd September 1838 F. S., and alleged to have been execut- 
ed by the latter, the loan being repayable by the poomomasee of 
Kartick 1246 F. S. On the expiry, however, of the stipulated period 
without repayment of the amount, and in consequence of the plain- 
tiff’s importuning him, the defendant mortgaged rupees 12, 4 annas, 
rent due to him by ryots of mouzah Delawurpore Muhnee, for which 
he, on the 4th Maugh 1247 F. S., gave a tunkha, or assi^ment, in 
liquidation of the interest accnimg, but the defendant dispossessed 
the plaintiff from the latter pro^rty by a case under Act I V . 1840, 
from the IQth Kartick 1255 F. S. 

The defendant denying the claim in toto, besides urging that he 
himself can write and praying comparison of handwritings, pleads 
that the suit has been instituted from malice on thp part of the plain- 
tiff ; but the moonsiff, deeming both the bond and tunkha (which 
latter is on stampt paper) established by evidence, ^ave the plain- 
tiff a decree, — the only matter worth notice pleaded m appeal being, 
that the moonsiff did not, as he had prayed, compare his handwrit- 
ing with the signature of the bond and ttlnkha. 

Judgment. 

After comparison of the signature of the appellant on his vakalut- 
nameh in both courts with that both on the bond and tunkha, which 
are found to correspond almost exactly, the decision of the moonsiff 
is affirmed, and the appeal dismissed without notice to the respondent, 
with costs chargeable to the appellant 



ZILLAH TIRHOOT. 


75 


Thk 2l8T March 1849. , 

No. 604 of 1847. . 

Regular Appeal from the decision of Moulvee JNiamut Allee< Khmi 
Bahadur y First RrincipsLl Sadder Amten, dated the \%th August 
1847. 

Gfiolam Ilaliee Ehan> (one of the Defendants^) Appellant, 

versus 

Gopal Doss and Shaikh Assudoollah, (Plaintiffs,) Respondents. 

This suit was instituted by the plaintiffs on the 4th August 1846, 
to obtain possession of the 4 annas 2 pie share of mouzah Burreree, 
pergunnah Tirsut, principal and dependencies, action being laid at 
Company’s rupees 52 1 -2-6, or three times the sudder jurama, and Com- 
pany’s rupees 532-15-9, for mesne profits from date of sale to that of 
suing, or total Company’s rupees 1,054-2-3. 

The right and interest of the defendant, Gholam Ilahee Khan, in 
the above property, was sold in execution of a decree held by one 
Govindpershad Mahajon, by the collector on the 17 th 1845, and 
purchased by the two plaintiffs jointly, and after confirmation of 
the sale, the usual istahar was issued for putting the purchaser in 
possession, which, however, could not be effected, owing to the opposi- 
tion of the defendant, Gholam Ilahee Khan, and his wife, Musst 
Zebun, on which account this action was brought against them both. 
But as the property was sold for arrears of Government revenue on 
the 30th » Ap^ 1847, or after the suit had been instituted, the 
plaintiffs filea a supplementary plaint, withdrawing their claim to 
possession and seeking only to obtain surplus proceeds of sale. 

Musst Zebun answered by pleading that her husband had mort- 
gaged 3 annas 11 gundahs of Ae property by a deed of bye-mokasa, 
in lieu of her dowbr, according to which she holds possession, and 
Gholam Ilahee Khan has no right whatever to the property ; and 
the answer of Gholam Ilahee Khan was that the whole 16 annas of 
mouzah Burreree was the property of his father, Morad Allee Khan, 
who left two widows, Musst Button and Musst Dahoo, and he has 
no claim, and as he is not in possession, any demand from him for 
wasilat is improper. He also stated that a case was still pending in 
the princip’al sudder ameeii’s court, in which Gholam Anecah and 
others, heirs of Morad Allee Khan, being plaintiffs, and Musst Oolfiit, 
defendant, it was sought to cancel the above partition — no adjustment 
of the right and interest of the heirs having taken place. Moreover, 
the wasilat account is not correct 
The principal sudder ameen gave the plaintiffs a decree for 
3 annas, 15 gundahs, 13 cowrees of the disputed property, on the 
ground that in the^^ase of Gholam Aheeah and others, decided in his 
court, the share of Gholam Ilahee Khan had been determined by a 
futwa of the law 'officer to be to that extent, and Musst Zebun had 
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failed to prcK^uce any bye-mokasa^ and in conformity with the above 
decision^ the principal sudder ameen directed that the plaintiffs should 
receive from the collector their ratable share of surplus sale pro- 
ceeds, the amount of wasilat being left to be determined by enquiry 
in executing the decree. * ' 

In appeal, it is contended by Gholam Ilahee Khan that he^ did not 
acquire 6 gundahs and something more of his shane, whicli had been 
the property of liis mother, Musst. Dahoo, until after her death which 
took place subsequently to the sale in 1845, and to that extent he 
prays reversal of the judgment of the lower court, while in regard to 
wasilat, he urges that he has not been all along in sole possession, 
Musst Dahoo and Oolhit and other shareholders having also been 
so, and therefore he ought not to be held responsible. 

Judgment. 

The single question to be settled in this case is, what was the share 
of Gholam Ilahee Khan, when the sale took place, and this point has 
been conclusively determined on the best proof in the lower court 
The appellant having been unable to adduce any other in appeal, 1 
affirm the decision of the principal sudder ameen, and dismiss the 
appeal, with costs payable by the appellant 

The 28th March 1849. 

No. 397 of 1848. 

Regular Appeal from a decision of Sheik Derasut Allee, Sudder 
Ameen of Mozufferporcy dated the 31s^ May 1848. 

Oomanath Thakoor, (Defendant,) Appellant, 
versus 

Rughoobur Dutt Panday and Umrit Loll Panday, (Plaintiffs,) 

Respondents. 

On the 6th August 1847, this action was brought by the respond- 
ents as plaintiffs to obtain possession of 2 annas, 13 gundahs, 
1 cowree, and 1 crant of the 4 anna shai;^ of mouzah Kosumputtee, 
and 4 annas, 13 gundahs, 1 cowree, and 1 erstht of the 7 anna share 
of mouzah Kunour, pergunnah Tirsut,by cancelling a thika pottah ; 
action being laid at Company’s rupees * 575-9-6J, including three 
times the sudder Jumma, wasilat, and, by a supplementary plaint, 
rent for 1252 F. S. 

Gopeemohun Panday, elder brother of the plaintiffs, for himself 
and as their guardian, having taken rupees 900 advance from the 
defendants, gave them a thika lease of a 4 aiina share of mouzah 
Koosumputtee, and a 7 anna share of mouzah Kunour, for a period 
of nine years from 1244 to 1252 F. S., with stipulation in the pottah 
that the farm should continue in force until repayment of the 
peshgee. After the plaintiffs, however, attained tlfeir majority, they 
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represented to the defendant that their brother, as gusrdian, was not 
authorized to take the advance and give the lease, and they tried to 
induce him to relinquish possession, but tlie latter refjismg insti- 
tuted a suit under Act IV. of 1840, and was by that suit maintained 
in possession. One Ghummun Loll, who held a conditional mortgage 
of the^share of Gopeemohun, filed a suit, and, getting a decree, obtain- 
ed possession, and when the lease expired, they asked him to take 
from him their share of the peshgee and to return the pottah, which, 
however, he refused. They therefore pray to be put in possession, 
after paying rupees 640 for their two shares. 

In his answer the defendants urged that, although in the decree 
of the additional judge, it was ordered that the lease should continue 
in force until the repayment of the peshgee, yet the plaintiffs, having 
dispossessed him in 1253, obliged him to seek redress in the fouj- 
darry court, and that he was on the point of suing them in a regular 
action for profits, in apprehension of which they anticipated him by 
bringing this action. He could have no possible objection to receive 
the peshgee, while in regard to the plaintiflTs claim for wasilat for 

1253 and 1254 F. S., he can produce papers in which they had 
admitted their being in possession from 1253. Moreover, the plain- 
tiffs’ citing the decision in the Act IV case as proof of his possession 
is not to the point, because that decision relates to time during the 
continuance of the lease or up to 1252 F. S., and not beyond it; and 
regarding the plaintiffs suing for rent for 1252 F. S., lie has their 
own farighkhuttee, or acquittance, to establish its entire payment. 

The sudder ameen, finding it established by proof that the defend- 
ant had been in possession from 1252 to 1254 F. S., without paying 
rent, and after calculation of the amount receivable and paid by 
each party, decreed that the plaintifFs should be put in possession on 
paying rupees 295, rent for the years 1252, 1253, and 1254 F. S., 
deducting the sh^e of the elder orother. 

It is pleaded in appeal that the supplementary plaint was not to 
rectify an omission, but to change the nature of the claim. Besides 
which the death of one of his v^eels had not been intimated to him. 
It was, moreover, apparent, from the copy of a petition presented by 
the respondent, Rughobur Dyal Panday, on the 19th of December 
1846, and copies of depo^tions of principal ryots, that the fact of 
his being out of possession, and his" opponents being in possession 
has been admitted. To this the respondents plead in reply that, by 
the decision in the Act IV case, on which the judgment of the moon- 
siff of Coelee, upholding the appellant’s possession during 1253 and 

1254 F. S., and rejecting their (the respondents’) pleas, was founded, 
the appellants’ argument have been refuted. 

• Judgment. 

The only point to be determined in this appeal is, whether the 
appellant or respondents were in possession from 1252 to 1254 F. S. 
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It IS distinctlj proved, by an unreversed judgment of the moonsiif of 
Coelee, that during the years in question the appellant held posses- 
sion. The, decision, therefore, of me sudder ameen, which cannot be 
called in question, is affirmed, and the appeal dismissed, with costs 
chargeable to the appellant 


The 28th March 1849. 

No. 497 of 1848. 

Regular Appeal from a decision of Munneerooddeen Hosseiny Moon- 
siff of Muhway dated the 25th July 1848. 

Radakishun, (third party,) Appellant, 
versus 

Rajcoomar Singh and six others, (Plaintiffs,) and Musst Sheo Koon- 

wur, wife of Ramsuhye, deceased, (Defendants,) Respondents. 

Suit to obtain possession and to effect mutation of registry in the 
collector’s books on the ^ anna share of mouzahs Guroul and Lo- 
deepore and chuck Biyas and Talchurra, principal and dependencies, 
chukla Gurjoul, pergunnah Bissareh, action being laid at Company’s 
rupees 123-7-8, or three times the sudder jumma. 

This and the appeal immediately following, (No. 498 of 1848,) 
relate to the same cause of action, and are accordingly brought on 
for hearing together, the reason of decision in one being equafly ap- 
plicable to the other. 

The suit was instituted on the 12th November 1847, and the 
plaint alleges that Ram Suhye, the deceased husband of Musst Sheo 
koonwur, in consideration for Company’s rupees 1,401, conditionally 
mortgaged to five of the eight plaintiffs the above property, the deed 
of mortgage being dated the 15 th of January 1844, and notwith- 
standing that the usual case was brought under Regulation XVII. of 
1806, Ram Suhye did ,not pay the amount, and accordingly a 
foreclosure was ordered on the 25th August 1847, after which two 
of the plaintiffs took three others into partnership with them. 

The defendant did not ap^ar or answer^ but jhe appellant, coming 
forward as third party, pleaded that Rom Suhye had sold the property 
in dispute to him on the 28th July 1846,. by a cowallahof that date, 
on which date the foreclosure h^ not l^n made, and therefore a 
foreclosure subsequently to his purchase is not adinissible. 

The moonsiff decreed in favor of the plaintiffs, on the ground 
that the objector’s bill of sale is of subsequent date both to that of 
the mortgage and that on which the Relation XVII. case was insti- 
tuted, and under such circumstances & olnectoi^s purchase of pror 
perty so mortgaged was not legal. The met, too of Radakishun’s 
being aware of the mortgage is apparent from the tenor of the 
fysileh in the case of Mewah Lall, plaintiff, versus Ijie present plain- 
tiffs as defendants, as well as from copy of an ikramameh, both ctf 
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which the plaintifFs have filed. Indeed, the alleged ^le is a mere 
fiction, as the purchase money was not paid, which is proved by copy 
of Ram Suhye’s.own plaint in the case, in which he sued Radakishun 
to have the same cowallaeh cancelled on that very ground, that the 
purchase money had mot bean paid. 

In araeal, it is contended that the plaintiffs, who were related to 
each omer,have,uoknown to the appellant, fabricated the deed of mort- 
gage, and as he purchased the property before the order for foreclosure, 
the moonsiff was not justified in decreeing for the plaintiff. More- 
over, he (appellant) was not aware of the Reflation XVIL case, and 
therefore his not having preferred objections in that suit cannot 
prejudice his right, that the precedent cited by the plaintiffs is not 
to the purpose, and that he had one to bring forward in the case 
of Rampershud and others, plaintifis, versus Oodunsing, which, 
however, the moonsiff did not receive from him. 

Judgment. 

Nothing has been urged in appeal, sufficient to impugn the correct- 
ness of the decision of the lower court, which is therefore affirmed and 
the appeal dismissed with costs. 

The 28th March 1849. 

No. 498 of 1848. 

Regular Appeal from a decision of Munneerooddeen Hossein^ Moonsiff 
of Muhwa^ dated the 25th July 1848. 

Radakishun, (Plantiff,) Appellant, 

versus • 

Musst. Sheo Koonwur,wife ofRamSuhye deceased, (Defendant,) and 
Rajcoomar Singh and seven others, objectors, (Respondents.) 

Suit to obtain possession and to effect mutation of registry on the 
property litigated in the preceding case as* per cowaleh, dated 28th 
July 1846. Action being laid at Company’s rupees 123- 7- 8, or 
three times the sudder junpna. 

Judgment. 

With reference to the. decision recorded in the preceding case. 
No. 497 of 1848,1the judgment of the lower court is affirmed, and 
the appeal* dismissed with costs. 
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PKESENTf : JOHN FRENCH, Esq,, Additional Judge. 

The 13th March 1849. 

No. 7. ' 

Regular Appeal from a decision passed by Syed Salamut Alii Khan, 

Sudder Ameen of Mozujferpore^ dated the 2Sth November 1843. 

Jokun Rawut and six others, (Plaintiffs,) Appellants, 
versus 

Humerah Rawut, y^dor,Bunsee Singh, and three others, purchasers, 
(Defendants,) Respondents. 

This suit was instituted by the appellants against the respondents, 
claiming the right of pre-emption of 1 pie within 2^ pie portion of 
the whde village chuck Mheifah, pergunnah Mheilah. The action is 
laid at Company’s rupees 500, the amount of purchase money speci- 
fied in the bill of sale. 

The plaint sets forth : the whole village is a joint property, and 
held under six shares ; in the sixth share, the vendor holds 2^ pie 
portion, and the remainder of that village appertains to the plaintiffs ; 
that the vendor secretly sold 1 pie of his portion to the other 
defendants, purchasers, on the 4th of September 1842, for the sum of 
rupees 54, but with a view to bar claim of pre-emption, rupees 500 
were specified in the bill of sale. On the 8th of Assin 1250 Fuslee the 
circumstance of the sale came to their knowledge. Agreeably to law, 
they instantly performed the tullub moaseebut and ershaud, and the 
amoimt of purchase was taken and tendered to the vendor and the 
purchasers, which being refused is the cause of the suit 

The purchasers in their answer alleged the purchase money had 
not been tendered to them by the plaintiffs. The property had been 
first tendered to the plaintiffs, wno declining to purchase it, they 
became purchasers thereof, the whole amount of Company’s rupees 
500 as specified in the bill of sale was paid and taken by the vendor. 
They reside in the village Poonourah which adjoins village chuck 
Mheilah, and thereby hold a right of pre-emption of sales effected in 
that village. 

The vendor in his answer alleged the .sale of the property was 
first tendered to the plaintiffs, on their refusal it wis sold to Bunsee 
Singh and others. 

Ine sudder ameen dismissed the suit, on the grounds: the per- 
formance of tullub moaseebut by the ^plaintiffs was not, established 
by the evidence of any one of the plamtiffs’ witnesses. In respect 
to the ershaud, and of taking the purchase money and demanding 
pre-emption of the property, mere was a discrepancy in the evidence 
of the witnesses, in respect to date, and to which of the purchasers 
the money was tendered. And the suit was instituted after an 
elapse of one month from the date of the bill of ^e. 
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Against this decision the . appKBlIants urged : it b^ng joint pro- 
perty, their right to pre-emption is undoubted. The ssSie was effected 
secretly to strangers, and the instant they ‘heard of it they per- 
formecl the tullub moaseebut and ershaud, and established tlie same 
by evidence of theii* witn&ses. The purchasers are strangers and 
they ^d not establish their allegation that the property had been 
first tendered to J^hem (tlie appeflants) for purchase, prior to pur- 
chase being effected by them. 

The respondents in answer alleged tlier^ were discrepancies in 
the evidence of the appellants’ witnesses, and they did not establish 
they had performed the tullub moaseebut and ershaud agreeably 
to law. 

The appeal came before Mr. D. Pringle, judge, whose decision, 
dated 16th December 1844, is thus passed: — 

The sudder ameen appears to have dismissed the case under three 
points ; first, that the appellants had not established that they had, 
on hearing of the sale, performed the tullub moaseebut ; second, re- 
garding conveying of the purchase money to the purchasers there 
were discrepancies in the evidence of the witnesses ; third, the suit 
was not instituted within the fixed time of one month. He was of 
opinion with respect to the first ’point that the respondents were 
bound to prove the appellants had not performed the tullub moasee- 
but, and not for the appellants to prove they had performed it ; to 
the second point, the evidence of witnesses reg^ding the taking of 
the purchase money to the purchasers is sumcient, and there are 
no mscrepancies ; to the third point, this suit was not instituted 
within one month. Ordered, the appeal be dismissed, and the decisioif 
of the sudder ameen be affirmed.” 

The appellants filed, on 9th January 1845, an application for 
review of judgment, on the only point on which the judge had dis- 
missed their appeal that they had not instituted the suit within one 
month ; but on inspection of the papers it will appear that the bill 
of sale is dated 4th September of 1842, and the petition was filed on 
the 30th of September 1842, whereby there was a lapse of twenty-six 
days only in the institution of the suit. 

For permission to review judgment, an application was made, 
under date 27th of May 1846, to the Sudder Dewanny Adawlut, 
which Court, un^r date r2th of June 1846, granted permission. 

The case was transferred to the principal sudder ameen for 
investigation, who passed a proceeding, in which h^ doubted his 
authority to try a case which had been passed by the judge, and 
moreover, whether the mere point of review of judgment or the 
whole matter of tlJb suit is to be investigated. The case was recall- 
ed by tibe judge, and transferred to this court in December last. 

The respondeifts in their answer allege the point brought forward 
by the appellant is entirely new, it was not urged in the original or 
appeal case, if Tt be true, it is to be borne in mind they have not 
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established th|; performance of the tullub moaseebut and ershaud 
according to law. 

Court. 

On a careftil perusal of the papers of the case^ it is not ascertainable 
how the judge came to the ,results passed in his decision ; yet the 
only point to bo now taken into consideration is, whether l]^e plea 
now urged by the appellants be true and admissible. The *bill of 
sale is dated 4th of September 1842, and the petition of institution of 
the original suit appears to have been filed in court the appel- 
lants themselves on the 30th of September 1842. On the 9th of 
November the petitioners were called, and were not in attendance ; 
on the 28th of November they were again called, and not in atten- 
dance; on the 10th of December they were again called, when 
Muckun Lall answered, he had been constituted their attorney, 
whereon an order was passed to number the petition and to trans- 
fer it to the court of the sudder ameen for investigation. This order 
is written on the face of the petition, and aumenticated by tlie 
initials of the judge ; the dates of filing, and non-attendance of the 
petitioners are written on the back, and not authenticated. Both 
the sudder ameen and the judge seem to have been guided by tlie 
order on the face of the petition, with respect to the date of institu- 
tion of the suit By implication it may be considered the suit was 
not really instituted until the 10th of December 1842. The appel- 
lants in their appeal against the decision of the sudder ameen urged 
no plea against tliat point which the judge affirmed, but. in that 
appeal allusion is made that the suit was instituted in December, 
*as expeditiously as they could. Not having urged any plea against 
the point in their appeal, any favourable circumstance in their be- 
half cannot be taken into consideration : therefore, ordered, that the 
application for review of judgment be dismissed, with costs of both 
courts chargeable to the appellants and the decision of the sudder 
ameen be affirmed. 


The 20th March 1849. 

No. 10. < 

Original Suit 

Chund Beenode Opphadeeah, for self and as guardian of Batuck 
Benode C^phadeeah, his own nephew and minor son of Deehoo 
Beenode Opphadeeah, deceased, Indurdrooje Opphadeeah, Meidur 
Opphadeean, the heirs of Nynanund Opphadeeah, (Plaintiffis,) 

versus 

Lokermun Opphadeeah, Girjahnund Opphadeeah, Eshreeduth Op- 
phadeeah, principals and heirs, Beerbudur Opphadeeah, deceased, 
(Defendants.) • 

This suit is to recover the sum of Gimpany^s rupees 96,344-8-9, 
being the principal and interest of mesne prow from 1234 to 1241 



ZILLAII TIRHOOT. 


83 


Fuslecj on 8 annas share in each of the following properties : talooqah 
Ashkurrunpore, chukla Gorejole, pergunnah Beesarah, Byjenath- 
pore, purgunitah Ghudeesur^ and village Bishenpore Hukimabad, 
pergunnah Sureesah. ^ 

The plaintilfs state^ in the plaint, their ancestor, Nynanund Oppha- 
deeah^on the 10th of December 1825, A. D., instituted a suit in the 
provincial court •at Patna, for half of the property above detailed, 
against Bcerbudur Opphadeeah, the ancestor of the defendants, and 
finally, under date 22nd February 1834, obtained a decree for the 
same, from the Sudder Dewanny Adawlut, on execution of the decree 
obtained possession, but the mesne profits thereon have not been paid 
either to their ancestor or themselves. Although Nynanund Oppha- 
deeah, their ancestor, is still in existence, but from 1245 Fuslee has 
been in a state of (musloob ul huwas) lunacy, and owing to his old 
age, the whole of the business is transacted by them. The property 
originally sued for and obtained being ancestral, therefore sue for 
the mesne profits agreeably to the accounts specified below. 

The defendants plead the ancestor of the plaintiffs is not in a state 
of (musloob ul Imwas) lunacy ; therefore the plaintiffs have no 
right to sue, and the plaint is inadmissible. If he were in a state of 
lunacy, he would have been placed under the Court of Wards, and 
that court would have taken the management of the property and 
carried on suits. Several suits were instituted by the ancestor of 
the plaintiffs (detailed in the answer) and decrees obtained by him. 
After the ancestor of plaintiffs obtained a decree for the property, 
an adjustment of every matter, both in this district and of that in tfie 
Nepaul territory, had been effected with him, whose receipt of the 
same, dated 14th of August 1839, corresponding with the 20th of 
Sawun 1246 Fuslee, they hold. That this suit is barred by limita- 
tion rules, as th^ suit for the property was decided on the 22nd of 
February 1834, and this suit was instituted on the 16th pf February 
1846, and the annual profits of the estate are much less than those 
exhibited in the accounts of the plaintiffs. 

The plaintiffs, in reply to the answer of the defendants, alleged the 
lunacy of Nynanund Opphadeeah was established, hy the court 
having invalidated the pottahs (or leases) written by him, and giving 
validity tg those written by themselves. 

• Court. 

In the copy of decision filed there is no mention made regarding 
mesne profits, it seems therefrom not claimable, as the adverse 
party appears to have had a claim to a portion of property in the 
possession of that plaintiff in the Nepaul territory, with which the 
Sudder Dewanny Adawlut could not interfere ; be that as it may, 
it is first requisite to ascertain in this^ case, whether the plaintiffs 
hold a rightiul claim to sue. The suit is instituted under the plea 
that their grand&ther, who is still in existence, is in a state of 
lunacy, that point cannot now be enquired into. Although Clauses 
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2 and 3^ Sectiin 5, Regulation X. of and Section 2, Regulation 
yi. of 1822 f point out that collectors are to make the first represen- 
tation of lunacy to the Board of Revenue, &c., that is,®when lunatics 
hold an entire estate, in cases of lunacy qf sharers in a joint proper- 
ty, they cannot interfere. If the heirs of lunatics, who are sharers 
in joint property, mean to deal honestly, they should fairly c*epre- 
>sent the case of lunacy to the judge, not as a mattet of mere notifi- 
cation, to be taken advantage of at some future time, but at the 
same time pray for investigation into the truth of the matter, under 
the Regulation above cited, and to be legally permitted to take the 
management of the property, &c. All assumption of mana^ment 
of the property, even by heirs, without the authority of the wvern- 
ment, or the court, cannot but be deemed illegal. Under this 
impression this suit is dismissed and the costs diargeable to the 
plaintifi^. 

The 20th March 1849. 

Regular Appeals from a decision passed by Molovi Neamut Ali Khan, 
Principal Sudder Ameen of Mozufferpore, dated Srd June 1846. 

No. 523. 

Rugbur Raee and others, purchasers, (Defendants,) Appellants, 

versus 

Meidur Opphadeeah, (Plaintiff,) Respondent. 

No. 524. 

Nynanund Opphadeeah, proprietor and his son, Chunder Beenode 
Opphadeeah, (third party,) Appellants, 
versus 

Meidur Opphadeeah, (Plaintiff,) Respondent 

These are two appeals from the same decision passed by the 
principal sudder ameen. The suit was instituted bv the respondent 
for the cancelment of a conditional bill of sale, dated 27th of Novem- 
ber 1843, of 2 annas portion of the village Bhykhantpore appertain- 
ing to talooqafi Ashkuirumpore, chukla Gorejole, pergunnah Bee- 
sarah, and for the return of Company’s rupees** 1,05377, being 
amount of purchase money for the aforesaid property, that amount 
having been deposited by him in court to bar the sale being render- 
ed absolute. That cpuditional bill being invalid, havii^ been en- 
tered into subsequently to his grandfather, Nynanund Opphadeeah 
having fallen into a state of lunacy, arising from the demise of his 
son, Deehoo Beenode Opphadeeah, in 1245 Fuslee-t « 

The defendants mswerei, during the existence of Nynanund Op- 
phadeeah it is not in the power of his son or grandsons to sue for 
the property. The lunacy of Nynanuud Opphadeeah has not been 
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established in any court The sum borrowed on tl|e conditional 
bill of sale was to discharge revenue due to the Government, &c. 
The conditionai bill of sale having been duly registered was made 
over to them. On expiration of the term, application was made to 
the court under Reflation XVIL of 1806; and the amount of 
purchase money deposited in court to bar the foreclosure. That 
sum belongs rightfully to them. 

Nynanund Opphadeeah hied a third party petition, urging: the 
plaintiff is his grandson, who having committed some evil matter in 
the Nepaul territory was incarcerated there, and afterwards ban- 
ished that territory, thereby he has been expelled from his caste, 
consequently has no claim to inherit any of his property : therefore 
this suit is not liable to be heard. After having acquired the decree 
for the 8 annas portion of the property, all the business has been 
transacted by himself, and not through the medium of his grandsons. 
His lunacy has not been established in any court. After having 
obtained the purchase money, he signed the conditional bill of sale, 
caused it to be registered, and made over to the purchasers. The 
purchase money, now in deposit in court, having been deposited in 
his name, be made over to the purchasers. 

Chunder Beenode Opphadee^ fil^d a third party petition, similar 
to the above. 

The principal sudder ameen passed a decree in favour of the 
plaintiff, for the cancelment of the conditional bill of sale, and for 
tlie refund of the money deposited in court, on thq grounds : from 
the several copies of decisions and documents filed by the plaintiff, 
it appears Nynanund Opphadeeah had not the power to transfer his 
property or grant leases thereof on advance of money, therefore the 
lease granted by Nynanund Opphadeeah to Keiwul Kishen from 
investigation of tlje moonsiff of Muhwa was made invalid ; that deci- 
sion being appealed from, was affirmed by the judge, and on appli- 
cation for review of that judgment was affirmed. Goburdun Singh, 
who sued and obtained decrees in the courts of the moonsiffs of 
Dulsingh Surai and Muhwa, in which cases Nynanund Oppha- 
deeah having been third party, his objections were not attended to ; 
now the points in contradiction thereto, cannot be investigated. The 
conditional bill of sale of Nynanund Opphadeeah is inadmissible, and 
invalid. The decision and proceedings filed by tlie defendants are 
of no utility, being of a prior date to the decisions affirmed by the 
judge. Nynanund Opphadeeah having acknowledged the condi- 
tional bill of sale to the defendants, they are entitled to the refund 
of the purchase mepey, on their suing Nynaillmd Opphadeeah or 
all of his heirs. 

From this decision the defendants appealed. The declaration of 
the principal sudder ameen that the conditional bill of sale was in- 
valid, is unjust, jts Nynanund was himself the proprietor and had 
legal right to transfef his property, and write any deed regarding 
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thereta Th^ money was borrowed to pay his revenue into the 
collectorate. He was in his right senses^ and the signing of 
the document was not improper* Nynanimd Opphadeeah has 
several sons and grandsons, and tliis suit is instituted by 
one grandson only, who has been expelled from the caste 
of his brethren; to pass a decree in his favour, is Ainjust 
Nynanund Opphadeeah himself and one of his grandsons have hied 
third party petitions in this case, and no attention has been taken 
of them* The decisions of the moonsiffs and of the judges, taken 
as proof by the principal sudder ameen, have no allusion to this 
case, because, subsequently thereto, this plaintiff, Meidur Opphadeeah, 
complained i^ainst Nynanund Opphadeeah before the magistrate 
under Act IV. and appealed to the session court, and all the 
decisions taken as proofs by the principal sudder ameen in this 
case, were filed in the Act IV* case, and that judge, Mr. 
Pringle, affirmed the order of the magistrate, for the possession of 
Nynanund Opphadeeah until his demise, and that his heirs had no 
right to possession during his existence. Copy of this decision was 
filed, but was not taken into consideration. To decree both the 
property and return of the money deposited, is not just* 

Bespondent filed no answer. The appeal of the third parties 
alleges : the decision of the principal sudder ameen is contrary to the 
practice of the courts and customary usage of the country: decree- 
ing during the existence of the ancestor and the actual proprietor, 
to set him aside^ and to give to a person who has been expelled the 
caste of his brethren, not entitled to inheritance, the right and 
title of possession of the property* Several decisions have been 
filed shewing he is in his senses, and executes his own business, these 
have not been taken into consideration ; and in no one decision filed 
by the adverse party is it stated that his, Nynanipid Opphadeeah^ 
property was taken from him, and the moonsiff’s decision in favour 
of Gnburdun Singh was reversed by tlie additional judge* 
Respondent filed no answer. 

Court. 

The principal enquiry in every case is first requisite to ascertain 
whether the plaintiff has a rightful claiqi to sue and under what 
grounds. The plaintiff instituted this suit nnjler ffie plea of lunacy 
of his grandfather, Nynanund Opphadeeah, which does ho)t appear 
to have been enquired into, and until so declared under l^gu- 
lation X. of 1793 and Regulation YL of 1822, the courts cannot 
consider any personfabouring under such a ma^dy. Although the 

S rincipal sudder ameen declares, in his decision, Nynanund Opphar 
eeab h^ not the powmr to transfer his property qir to grant leases, 
no dedtdon to that effect is discoverable. Tlie plaintiff not having 
esteblished anv l^al right to sue, the principal 8u4der ameen’s de- 
cirion cannot be upheld, therefore, ordered, d^mm for appellants. 
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costs of both courts chargeable to the respondent, the d^ision of the 
first sudder ameen be reversed. As Nynanund Opphadeeah has 
not proved the money deposited by respondent appertained to him, 
the respondent has liberty take it out of court. 


• . The 20th March 1849. 

No. 610. 

Regular Appeal from a decision passed by Syud Munneerooddeen 
HooseiUy Moonsiff of Mkowahy dated the 25tk August 1847. 

Nynanund Opphadeeah, proprietor, and Seetah Rawut, lessee, 
third party, (Appellants,) 

versus 

Goburdun Singh, (Plaintiff,) and 
Mr. DeLessert, (Defendant,) Respondents. 

The original suit was instituted by one of the respondents 
against the other respondent for the arrear of rent and interest 
thereon, total amounting to Company’s rupees 207-1, due on an 
under lease of 8 annas portion of four villages in pergunnah 
Beesarah, of which the plaintiff declared himself a lessee. 

(For particulars of this case vide the printed Decisions of tlie 
Zillah Courts for July 1846, zillah Tirhoot, page 72, Case No. 590.) 

The second decision of the moonsiff is as mllows : — 

‘*The lease of the plaintiff having been written on an inadequate 
stamp, he, after having obtained the requisite stamp impressed 
thereon, filed it, and the subscribing witnesses thereon gave their 
evidence. Seetah Rawut did not file any proof. The defendant has 
not filed any lease. The denial of Nynanund Opphadeeah, of grant- 
ing the lease to th& plaintiff, cannot be credited in court, because 
the evidence of the subscribing witnesses to the lease proves the 
advance had been taken and thelease entered into. On perusal of the 
decision of the principal sudder ameen in the case of Meidur 
Opphadeeah, plaintiff, versps Rugbur Raee and others, defendants, 
and several other decisions filed, it appears the plaintiff’s lease is 
correct, and having been in possession from 1247 Fuslee, is proved, 
therefore the leases granted* by Nynanund Opphadeeah to Mr. Hollo- 
way and Seetah Rawut can never be sanctioned ip court From peru- 
sal of the decision dated 26th of December 1843, of this court m the 
case of KeiwuKishun Raee, plaintiff, versus Byjoo Raee, defendant, 
and the appeal decision of the judge, dated 30th of April 1844, case 
Muna Rawut, defendant, appelimt, versus Keiwul Kishun Raee, 
plaintiff, respondent, and other decisions filed by the plaintiff, it ap- 

S ears Keiwul Kislhui Raee, as lessee on the part of Nynanund Oppha- 
eeah, instituted two suits. This Goburdun Singh filed a third party 
petition, urging he was a lessee, and Bhakee Race filed a third 
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party petition as a lessee also^ and Nynanund Opphadeeah also filed 
a third party petition. Goburdun, in that case, filed a decision, 
dated 19th September 1843, passed by the moonsiff o£Dulsing Surai, 
and other decisions, from which it appears the plaintiff was not in 
possession, and suit was dismissed. On appeai that decision was af- 
firmed by Mr. David Pringle, judge, therefore further enquiry is 
not necessary. » 

‘^Nynanund Opphadeeah had not the power to resume the lands 
from the plaintiff until he had discharged the advance, or at the 
expiration of the term, which extends to 1255 Fuslee, and the 
plaintiff is proved to be in possession, consequently K^anund 
Opphadeeah had not the power to grant leases to Mr. Holloway, 
and Seetah B.awut. The defendant having acknowledged the claim, 
therefore the decree is passed in favor of me plaintiff.” 

Against this decision the appellants urged, that the moonsiff in 
his decision asserts that Seetah Ilawut filed no proof. The proof filed 
hy Nynanund Opphadeeah, is also on the part of SeetM Rawut 
This plaintiff under this said lease sued in a summary suit for rent 
in the collectorate, which was dismissed on the 12th of April 1841. 


Afterwards there was a dispute between the lessees, which was investi- 
gated by the collector, who, on the 28th of August 1841, cancelled 
the plaintifTs lease and affirmed the lease which had been panted by 
Nynanund Opphadeeah, under his own signature, whicm decision 
to this day has not been reversed, therefore the moonsiff had no 
authority to pass a decree in favor of the lease that had been can- 
celled. Notwithstanding the summary suit decisions is filed in this 
case, the moonsiff has not taken any notice thereof. The decision 
of the principal suddet ameen, which the moonsiff has taken in 
proof in this case, was taken by the principal sudder ameen from 
the first decision passed by the moonsiff in this suit, which was 
reversed and returned for reinvestigation by the additional judge ; 
beside which, the decision of the principal sudder ameen was appeal- 
ed from and is still pending. In the decision of Mr. David Pringle, 
judge, it is remarked that under Act IV. the lessee was re- 
moved from possession, and that tke proprietor, Nynanund 
Opphadeeah, was to be let into possession, on mis ground the suit 
of Keiwul IGshun Raee, lessee, was dismissed, and that was affirmed 


by the judge, which is not in support of the plaintiff’s claim. 
Owing to the arrangement in the decision of the moonsiff, the judge 
considered he had erroneously afiSrmed that decision, directed the 
attorney to ^ply for review of judgment, which was accordingly 
submitted. The judge not having leisure arising from the investiga- 
tion of Maharaja’s case, and on completioii thereof proceedmg 
to another district, the application wlis taken up by Mr. J. F. 
Cathcart, judge, and rejected 

The respondent alleged: the documents and proof pointed out 
in the appeal, are of a former period, and the latter regular suit 
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decisions having been appealed from, and affirmed Jby the judge, 
and the application having been rejected, make dll the former 
decisions void.* 

Mr. DeLessert filed no answer. 

• • Court. 

Although the several decisions of his own court, and that of the 
moonsiff of Duhing Surai, and the appeal decision of the judge, 
filed in this case, are declared by the moonsifiF to be proofs of me 
possession of the plaintift^ are not considered as such : for in no one 
bf the decisions can it to be traced that the lease had been filed and 
validity thereof proved by the evidence of the subscribing witnesses 
thereon. This case was returned to call for the lease, and to prove 
the validity thereof. It appears the lease had been written on an 
improper stamp, and after having obtained the requisite stamp 
impressed thereon, was filed. From the tenor of the evidence of 
the subscribing witnesses, the payment of advance money was not 
proved, nor was the entering that deed a legal measure of Nynanund 
Opphadeeah for the witnesses deposed that Inderdrojee Opphadeeah 
acknowledged to them the advance money had been received, and 
he subscribed his grandfather’s name to the lease; that Nynanund 
Opphadeeah, was present, but houl (or in a state of terror) in which 
state he had been from the time of the demise of his son, Deehoo 
Beenode Opphadeeah. On such evidence the moonsiff should have 
made the lease invalid ; but taking into consideration the conduct 
of the grandsons towards their grandfather, Nynanund Opphadeeah, 
the lease is deemed a fabrication, otherwise it would have been filed 
in the first instance ; and the witnesses have been tutored to give 
their evidence, as a colouring to the rumour of the grandsons that 
Nynanund Opphadeeah was m a state of lunacy. Under all cir- 
cumstances of the case, the lease to Goburdun Singh is declared 
invalid, consequently the under lease to Mr. DeLessert is also in- 
valid. Ordered, decree for appellants, wjtli costs of botli courts 
chargeable to the respondent, Goburdmi Singh, and the decision of 
the moonsiff be reversed. 

The 20th March 1849. 

. No. 611. 

Regular Appeal from a decision passed by Munneerooddeen Ilossein^ 
Moonsiff of Muhway dated the 25th August 1847. 

Nynanund Opphadeeah, (Plaintifi',) Appellant, 

« versus 

Mr. F. P. Holloway, afterwards by his attorney, Mr. Macleod, 
(Defendant,) Respondent 

Thib suit was instituted by the appellant to recover from the 
respondent Company’s rupees 2S84, being "principal and interest of 


1 % 
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rent due to tile 10 annas instalments in tlie year 1252 Fuslee on 
account of Release of 6 annas portion of villages Mohamudpore 
Gocool and Mohamudpore Lalsa, perguimah Beesara^i. 

(For particulars of mis case uirfe the printed Decisions of the Zillah 
Courts for July 1846, zillah Tirhoot, pa^ 73, Case No. 575.) 

The moonsin in the re-investigation again dismissed the case on 
the same grounds that he did in the first instance. . 

Against this decision the appellant urged that, having appealed 
from the decision in favor of Goburdun Singh in Case No. 610, 
hopes it may be referred to, and deemed a sufficient appeal for this. 

The respondent filed no answer. 

Court. 

Under the circumstances stated in the decision No. 610, the 
decision of the moonsiff in this case cannot be maintained, tlierefore, 
ordered, the decision of the moonsiff be reversed, and decree for appel- 
lant, with costs chargeable to the respondent. 

The 21st March 1849. 

No. 758. 

Regular Appeal from a decision passed by Syud Mohamud Mohamidy 

Sudder Ameen of MozufferporCy dated the 15^A September 1846. 

Mhanghoo Sahee, hulwahee, (Defendant,) Appellant, 
versus 

Rheecha Panrai, (Plaintiff,) Respondent. 

The respondent instituted this suit against the appellant to recover 
from him the sum of Company’s rupees 66-15, being the principal 
and interest due on a bond of rupees 61, dated 4th of Kartick 
1253 Fuslee, corresponding with 19th October 18^5, to be discharg- 
ed with interest at the end of the month of Phalgoon of the above 
Fuslee year^ which not having been paid on tlie demand of payment, 
this suit is instituted. 

The appellant in answer to plaint denied the claim entirely; that 
he was unable to read or write ; the bond he •believed to be a fa- 
brication. 

The sudder ameen decreed in favor of the respondent on the 
grounds the subscribing witnesses to the bond' deposed to the 
paying and receiving of the loan, and the appellant having caused 
his name to be subscribed on the bond. 

Against this decision the appellant urged: the witnesses who gave 
their evidence are residents of different places, and not in the same 
mullah (or portion of the town) with him ; that the sudder ameen 
did not call on him to prove his allegation and it behoved the sud- 
der ameen to make enquiry in the neighbourhood of his residence 
respecting the truth of the claim. • 
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The respondent answered : the evidence of the subscribing wit- 
nesses to the bond proved his claim^ and a decreb was passed 
accordingly in his favor. All the witnesses are residents of 
Suraheegunge, and well known to both parties. Having denied the 
bond^ the appellant i^as not called on \o prove a negative. 

* Court. 

• 

The appellant was permitted to file a list of witnesses to prove 
his business was prosperous, consequently had no occasion to borrow 
money, did not borrow the money, and the respondent never 
demanded payment. The evidence of these witnesses adduced no 
one point favorable to the appellant, it was an entire failure. In 
lieu of witnesses residing contiguous to his own dwelling and shop, 
the appellant brought forward witnesses who reside on the opposite 
side of a bazar of 3ie greatest width in the town of Mozufferpore, 
and that too, in an oblique direction, so as to leave a space of two or 
three russees (or 2 or 300 cubits) between the residence of the appel- 
lant and the witnesses, who could not possibly be privy to transac- 
tions carried on in the appellant’s shop. The appellant having failed 
to establish his allegation, the appeal is dismissed, with costs of both 
courts chargeable to the^ appellant. The decision of the sudder 
aineen is affirmed. 




zulah twenty-fotje pergunnahs. 

Present: R. H. MYTTON, Esq., Judge. 


The 29th March 1849. • 

Appeal from the decision of Roy Hurrochunder Ghose Rahadoor^ 
Principal Sudder Ameen. 

Mohoramed Nasym, (Appellant,) Defendant, 
versus 

Oomdutoonnissa, for self and others, Ru^hutoonnissa, ditto, and 
others, (Respondents,) Plamtiffs. 

Suit for possession of a 1 a. 15 g. 2 c. 2 c. share of mouzah Bazeet- 
pore, 2 . 12 bs. 14 c. 10 ch. out of a total of 14 bs. 11 c. 5 ch. and 

a 5 a. d g. 2 c. 2 c. share of mouzah Mohubbutpore, L <?., 55 bs. 19 c. 

Suit laid at value of the land, 581-2-17, mesne profits 217-9-11. 

Plaintiffs sued as the lineal descendants of Mehroolla, for the 
above share of a talooq, which they say was recorded in the name 
of Kheiroolla at the decennial settlement, but in which his brother 
Mehroolla had an interest, that Mehroolla’s descendants were in 
possession of their rights down to 1252 B, S., when they were 
ejected by Nasym and others, defendants. 

Nasym denied that Mehroolla had any share in the property, 
which he asserted was that of Kheiroolla/his own ancestor, solely. 

Some of the other defendants confessed judgment 

The case was tried by the principal sudder ameen, who, finding 
that Mohommed* Nasym had, in a deposition given on oath in a case 
in the year 1831, and m a petition for mutation of names in the 
collectorate registers, admitted the right of the descendants of 
Mehroolla, and that the witnesses cited by jplaintiffs fully bore out 
their claim, decreed possession to them against Nasjnn alone, he 
appearing in that officer^ judgment, the instigator, and principally 
instrumental in ejecting plaintiffs. 

The rest of th^ defendsCnts he discharged from liability, and dis- 
missed the claim to mesne profits as not proved. 

From this decision Nasym^appeals, including, among the respond- 
V enjs . t|osp of his co-defendants who had been struck out by the 
’*^court bSfow. 

He urges the following pleas : 

1. Plaintifis have overrated the suit to bring it into the prin- 
cipal sudder ame»’s court, by laying it at the value of the land 
instead of three times the sudder jumma as they ought by Art 8, 
Schedule B, Rd^ulation X. of 1829. 
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2. Mebroolla had no rl^ht in the property, and Hameeda Beebee* 
tlie person from whom plaantifis claim immediate descent^ never had 
possession. 

3. Hameeda left other heirs besides plaintiffs, who have not 
sued, and plaintiffs have included, among the defendants, Aboo 
Mohommed and Sufder, who were minora at the time, contrary to 
Section 23, Regulation of 1793. 

4. Jungly, one of the defendants sued, was not alive at the time 
the suit was institulsd. 

5. Plaintiffs have omitted from their claims mouzah Talibarya, one 
of the villages in the talooq, and have therefore split th^ cause of 
action. 

6. Faqueer Chand and Hulodhor, two defendants, who gave 
answers confessing plamtiff*’s right, were anxious to make known to 
the court that their answers were filed without their knowledge, but 
plaintifis would not permit them to do so. 

7. Rugbutoonnissa, one of the plaintiffs in this action, cannot claim 
by inheritance from Hameeda Boebee, as she, Rugbutoonnissa, was 
only a second wife of Hameeda’s husband. 

8. I had an essential document to produce, viz., the decision of 
]3rivate arbitrators, and applied to the court below for permission to 
hie a supplementary answer setting it forth, but was refused. 

9. Appellant further pleads that his own deposition in another 
case should not be received as evidence in this, and that the petition 
for mutation of names may have been filed without his knowledge. 

The respondents (formerly plaintiffs,) in their answer to the peti- 
tion of appeal, prayed that under Construction No. 868, their claim to 
mesne profits &om date olpossession to date of decree, may be con- 
sidered. 

Judgment. 

The first •plea of informality in the institution of the suit is ftitile, 
for over-valuation has been held by the Sudder Dewann^ Adawlut 
to be no ground of nonsuit ; vide Report of Summary Cases, 16th De- 
cember 1845. 

The 4th and 8th were overruled by the principal stLdder ameen 
in interlocutory orders, and those orders confirmed on appeal by my 
predecessor. They do not therefore require farther consider^ 
ation. 

The third plea is not good, as urged by Mohommed N;i^ym iy 
appeal, the decree not having been passea those asserted . 

be minors. 

The fifth will not stand, inasmuch as [plaintiffs clo not assert that 
any part of tlieir share in the talooq is situated in Talibarya, nor is 
there any reason to suppose that they contempliEe suing for land in 
that village. 
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The sixth plea was not urged, as it should have been in the 0010*1 
of first instance, and I find no proof of the names of the persons 
alluded to havipg been included in tlie defendants’ for fraudulent 
pulses. 

The seventh is explained away as follows : Hameeda dying, her 
propertj' went to her husband, from whom Rugbiitoonnissa, his other 
wife, can inherit on his death, which has taken place. 

The second and ninth pleas are to the facts of the case. There 
appears no reason whatever, why a copy of thekppcllant’s own de- 
position in another case on a point most essential in this, should not 
be received as proof on the part of the plaintiffs. Appellant Nasym 
says so plainly in’ this deposition that “ Cazy Mehroolla and otliers 
^e the talooqdars of mouzah Bazeetpore and Mohubbutpore, that it 
is astonishing he should have the effrontery now to come forward 
and deny that Mehroolla had any right therein.” A decision in his 
favor could only be passed at the expense of stamping him as a 
perjurer. 

The claim of the plaintiffs to mesne profits has been dismissed by 
the principal sudder ameen as not proved. 

It is, however, proved that defendants ejected plaintiffs from the 
property in 1225, and kept them out of it ever since, which is suffi- 
cient proof of their claim to mesne profits for that time, and it would 
have been admitted under Construction No. 868, and according to 
precedent in Sudder Dewannjr Adawlut of February 13, 1848, had 
the proof on wliich the plaintiffs’ claim rests fixed the responsibili^ 
upon Mohommed Nasym alone. It does not, however, do so. It 
includes other persons, who have been released from responsibility 
by the principal sudder ameen, and are nowhere present to join issue 
on the point They cannot now be brought in again without an 
appeal on the part of plaintiffs from the part of the decision which 
released them. This has not been preferred. 

The decision of the principal sudder ameen is therefore affirmed. 


^ Thi^SIst March 1849. 

Appeal from the decision of Roy Hurrochunder Gkose Bahadoor, 
* , Principal Svdder Ameen. 

Konuckmony Dossy, (Plaintiff,) Appellant, 


^ ^ versus 

Se^ Ram Coond’s heir, Maflhob Chunder Coond, and Manuel 
DaCosta end others, (Defendants,) Respondents. 

Suit laid at Company’s rupees 4,784-6-7*^. 

For reversal of a saU of land and houses standing thereon, in ex- 
ecution of a decree, and for mesne profits of a portion. 
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Pontiff, tlie wido# of Sunx^ ChonderDe^, idlem Hiittii 

tiie in qn^tion was tonglit by hex brotber, wiib hear 
rnotBlf^ i^i^.B^ostaj the dnendant, and that bar fi&er bailtlir «> ^.. 
ho^ thereon to live in, that she snbsequently obtained a pottafa fiEUB% 
the coUector of Fonchanogram in her oti^ name, and that the bi^ 
for the revetiQB thereof have never been drawn ont kt any others 
that in &ct'the land and houses are her own, and'Uot her hmband’s 
prw^rty. 

This property^ h^3 been the sabj^ of, long lidgatioain variona , 
forma: ' , P 

By the idabtiff’s account it appears that one Gooroodas got it sold " 
as ibe prop«fy of Stiroop Ghunder Dey, by the sheriff oiCakutta, 
when it was purchased by ThtJeoordass. Konuchmony, the plaintiff 
in this s{lit,-sned for i^eversal of that sale in the Snpreme Court, and 
wa^nonsnite^ 

»en Seeta Bam Coond had it attached in sads&ction of a detnee 
^^be ^dah. court ag^st Suroop Ghunder Dey. Plaintiff and 
lhahoori&s both-objected to the 8^,and thefornim^ in iiihe court of 
. fiistitutonce/andthe latter, in appead, succeeded in getting it released. 

Seeta then sued Gooroo^s and ThakodrdMS, the creditor at 
i^kose insfanee k was sold by the she^, and the purchaser at that 
»de, to establish his right to sell as the {nroper^.of Suroop Ghunder. 
He obtained a decree. Gboroodass then sued Konuckmony on the 
sheriff’s sale, but was cast 

Seeta Bam, having thus got rid &'tbe claims of Gooroodass and 
Tl^oordass, to^ ont execution, and the sale was advertized, when 
pbint^s objection to the sale proceeding being overruled, she in- 
stitated tMs suit She VUoges. that she has retained possmsion 
througb*^^^ aU 3 heegahs and 10 cottahs now in the seizin 
of Tamy dhnm, the purcmiser at the sale in mcecution of Seeta 
Barn’s qemm ‘ 

Ibe-defe^idant, Seeta Bam Ckxmd and his heit', relied on the, sale 
. in etteeotioa as good ahd valid, apd urged several afgummits to 
show ^hatBmrackmoiy’s was only a henamee title, and tjiat the red! 
•propiiet^ was Suroop Orander Dey. 

. ^ evidence o£ Manuel DaGosta^ taken (ih <me of tfab 

]^meidhi||[ mits, was filedi" He asserts in this that he Stdd thk 
pmperty to Suroop Ghunder Dey. On this and a copy bf 
ma^ by Mr. 'frower, a late c(dlector.of Pni^iaiigiiagiam* 
of the pre^perty was ^d snbseqamt to 
ir Dey, the principv radder ameaa nuoalyliin^^ 
I^Jlamtiff. 

M;^ff b^ts upon the deed of Inli^- 
Jnlls jS^' revenue bmiig in her 
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Thb 13 th JjlIthast 1849 . 


Appeal from ^ degxim of Moulvee Mahomed Kutkefn^ 

S^tdder Ameen, dated the 27th Map 1846. 

Anund Moe^lund Gonrkishore, and afterwards Ikajnat Ghoo, wHt of 
■ ^ Anund Moee> (Plaintiffs,) Appellants, 

* versus 

Mohesh (%tlifiler Dosi^, '(amee Dibeea, and after her dealh her 
representative. Nobin Chnnder, Radha Nath (%a(^erhu4toa, 
Door^ Naraen Bhuttachaii, Ilaj.Kishore E'onjbtiUeej Bamdiidl 
ChucSerbuttbe, Ram Tunnoo Chuckerbuttee, Sona R^ Chu^ 
kerbuttee, Rbop Chtmder Chilckerbuttee, and after Ids dmm 
his representative, Sona Ram Chuckerbuttee, Poorhoo Chuhder 
Chuckerbuttee, Kishen Naraen Chuckerbuttee, Ehilram Chdie- 
kerbuttee, Radhm Kishen Chuckm’buttee, NeehnonBe H^bbea, 
wife of Ram Soonder Chuckerbuttee, dedbased, the Brife or 
Ruttun Kishen Chuckerbuttee, deceased, the wife of Chjtun Chua- 
der Chuckerbutteeji deceased, the wife of Bindrabun Chulider 
' Chackerbuttee,deceased, the wife of Gdnr Chunder Ghumk^huttee^ 
and in a suWementary plaint, Ambeeka Diheea, wii^ <ff Bizi^ 
drabunlChuf^ ChuAerbuttee, and Tarpae Pershad (Mb^ker- 
huttee, ms^'<eai4f^yffilraian of Bhugowan Cliundbr atid. diiiggflt 
Chunder (%aokljl>uttee, proprietors, (Defendants,) Respdtide^ 

The plainafSi sued to amend aMnisOeUaneoas order and 
the sale of a 10 annas, 13 gundahs, 1 odwrea, 1 knmt iihare-of an 
oWaut talook, laying ^mr. suit jgd 600 hipeeSi reptEsesAed 

that their anceBtbr,^tflb Blshoie Ghoo, obtaiiied- a ,«ieree. against 
hfohethi Chjnnder Doss, ijir a delg of Sicca rupees 4^756, 14 
anna^ 8 gnpdahs, and, iner his death, the pla^t^ in can^ung 
out tte ezeoutum of the dectim, caitsed to be ;iot^<ft>r dale a jl 
annas, 13 mntdaha^l oouriiMii,! krant share oftm owsut teloofc, i 
Slshaa Cmuatder DUsa|,fjdtMEhSd in talook Bam . Chunder €% 
huttee, in jooar^ K3dd#I»^’ B 

Chnndetdef^^^^inWpK^ mlkmieHi: psjt ' 

hs!, Tanwe of ]h ^tetented 

^and ■<daiSP«d‘'B».'i##eS^ 8#^?“ 


her'puiftlhitku 


princ^ 
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dering the clam valid, stopped the sale, and this summary order 
was confirmed^y the judge, .md ' subsequently by the Sudder 
Dewanny Adawlut The maintiffs further alleged that, although 
I'amee Dibeea produced a kubala, dated the 15th Bhadoon 1240, 
and three witnesses in support of that document, the sale was 
illegal, because the debtor was surety for the treasurer * of the 
Backergu])|||9 collectorate, and could not therefore alienate his 
property ; v mdependent of which, out of these three witnesses, 
one Rarnla Madttb Goopt was a servant of Mohesh Chunder 
Doss, and the other two, Muneer and Massad, were his ryuts ; on 
these grounds, therefore, the plaintiffs sued to effect the sale of the 
share of the owsut talook alluded to, in satisfaction of their claim 
against Mohesh Chpnder Doss. 

Tamee Dibeea replied, that she had bought the lano^by a deed of 
sale, dated the 5th Bhadoon 1240, and was in regul^ possession, 
and the principal sudder ameen had, in a miscellaneous 5rder, with 
reference to Constructions Nos. 1017 and 588| .upheld her 
purchase, and released the property frofh sale; she stated further 
that the property pledged by Mohesh Chunder Doss, as security 
for the collectors treasurer, was a share of talook Sheeb Chunder 


Doss, and had no connection with the land in question. 

The plaintiffs, in their replication, insistccl that the possession 
of the land -by Tamee Dibeea was fictitious l that in a former 
case some land, belonging to Mohesh ChuiAer Doss, had been 
claimed by his gooroo’s daughter, and in this 'instance the gooroo’s 
wife has adduced objections. 

The defendant, in her rejoinder, alludedito her dakhilas, and 
declared that the sale by Mohesh Chunder Defes was fully authorised 
by the Constructions alluded to. 

Kishen NaraenChuckerbuttee,BulramChuckei;bu^(ee, Oonoopoor- 
na Dibeea, Jan^na Dibeea, Radha Kishei^ bny eij^ttee. Pooma 
Chunder Chuckerbuttee, Raj Kishore Kunjbulle^mxol^orga Chum, 
proprietors, supported the claim of Tamee Dibe ]y virtue of her 
purchase. Sona Ram Chuckerbi^ttee, Ramtunoo, Ramdyal, Koroona 
Moyee, and Radlia Nath declared that Mohesh Chunder was actually 
in TCSsession, though the n&me of Tamee Dibeea was apparent 
llie plaintiffs and defendants filed the documents noted in the 

^ margin, and both parties adduced 
HZed hy the Plaintiffs, oral testimony, the appellants to 

Copy of proceeding of the Sudder prove the possession of Mohesh 
Dewanny Adawlut, dated 17th January 'uhimder Doss, spid the respon- 
i. . . 1 i. dent to prove her pur- 

Ditto of principal audder ameen of 
Backergunge, dated 18th March 1840. ... ■ , ^ 

Ditto judge of ditto, ditto 4th Au* , 1- ho principal sudder ameen, 
gustlMl. with reference to the kubala. 

Ditto roobaevee, Sud to Dewanny which was registered, the evidence 
Adawlpt, dated 1/th Apnl 1838. witnesses, Moneer,Moosad, 


Copy of proceeding of the Sudder 
Dewanny Adawlut, dated 17th January 
1842. 

Ditto of principal audder ameen of 
Bactogunge, dated 18th March 1840. 

Ditto judge of ditto, ditto 4th Aa« 
gust IMl. 

Ditto roobacaree, Sudder Dewanny 
Adawlpt, dated I7th April 1838. 
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Cop/ of roobacaree, sudder ameen 
of Backergunge. 

Ditto roeedad of Ram Chunder, 
ameen, dated 6th Jyte 1247* 

Ditto roobacaree, principal sudder 
amep, dated 14th April 1847* 

Ditto of security bond, given by Mo- 
hesh Chunder Doss. 

Ditto of petition of Bai Coomar 
Pandee, dated 7th June 183/. 

Ditto ditto of Raj Kishore Chund, 
gomashtah of Mohesh Chunder Doss. 

Ditto ditto of Rubbee (iochun Goopt, 
^mashtah of Ram D<fblall Doss and 
Kumul Chunder, dated 28th Decem- 
ber 1832. 

Ditto wakalutnamah of Tamee Di- 
beea. 

Ditto general power of attorney given 
by Mohesh Cl^upder Doss Raj Kis- 
hore Chund, dated 16th Maugh 1232. 

Ditto wakalutnamah, given by Oomk 
Dibeea in 1247* 

Ditto copies of the proceedings of 
the mdge’s court, dated 27th Fe^uary^ 
1847. 

Filed hy the DeJ^dants. 

A dakhila for 1249, ^ned by Sum- 
boonath Chatterjeea, in which is men- 
tioned talook Ram Chunder Chucker- 
buttee, owsut talook Kishen Chunder 
Doss, hissa 10 annas, 1^ gundahs, 1 
cowree, and 1 krant, khureeda owsut 
taloolc Tamee Dibeea, mozaifat Mo- 
hesh Chunder Dors. 

Ditto for 1251, c6.py of,bidge’s roo- 
bacaree, dated 4*8ih 1840. 

Ditto deposition of Radha Madub 
Goopt : a dakhila for 1246, signed by 
Sumboonath Chatterjeea. 

A kubala, dated the 5th Bhadoon 

1240. 

A kabooleeut given to Tamee Di- 
beea by Meer Goolam Isman, dated 
14th Sawun 1241. 

Again a dakhila, dated 5th Assar 

1241 , signed by Obbya Churn Sein, sur- 
berakar. 

Ditto, dated 1st Chyte 1244, signed 
by Pooma Chunder Chuckerbuttee. 

Ditto 15th Chyte 1245. 

Dittok confirmatory grant, dated 2nd 
^te 1241, signed by Roop Chupder 
Chuckerbuttee. 

A settlement, dated drd Bbadoon 
1243, copies of the x>aper of Halalood- 
deen, ameen. • 


Eada Madub Goopt^ Mungol 
Shureef, and Dhunnye Sheek-. 
dar^ and Sona Earn Cnuckerbut- 
tee, one of the proprietors, con- 
sidered the purchase of Tamee 
Dibeea and her possession in 
the mofussil fully established; 
and being of opinion that the land 
in question was never specially 
pledged as security, and therefore, 
under Constructions Nos. 1017 
arid 588, Mohesh Chunder Doss, 
had power td alienate the same, 
he dismissed the claim of the 
plaintiffs. 

The appellants recapitulated 
the argument used before, and ob- 
served that the principal sudder 
ameen had merely alluded to one 
proprietor, and had taken no no- 
tice of the replies of the others. 
This appeal was admitted by the 
former judge, and* notice issued 
to the respondent, who has reiter- 
ated his former objections, and 
added that the plaint was de- 
fective, inasmuch as the appel- 
lants had not sued to cancel the 
summary order upon which the 
whole transaction was based. 

In this case fbe question for 
consideration is whether the sale 
to Tamee Dibeea was really a 
Bond fide transaction, and if so, 
whether Tamee Dibeea was and 
is in regular possession. The prin- 
cipal sudder ameeen has stated 
tfet the possession of^ Tamee 
Dibeea was proved by the deposi- 
tion of Sona Earn Chuckerbuttee, 
et on looking at that deposition 
do not find that any thing was 
said about possession, the expres- 
sion used is "Tamee Dibeea 
owsut talook,” and in his^ply 
in this case Sona Ram has 
tinctly said that, although Tamee 
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Copy of deposition of Sona Ram Dibeea’s name was apparent as 

■ Chwkerbut^, dated 18th Majh 15^1. purchaser, Mohesh Chmider Doss 
Ditto mofussil papers, signed by Rai ^ ' . j i 

Kishore Kunjbullie ind DoW Chum, »« possessum ; and although 

written by Goluk Chunder. some of the proprietors, in their 

replies, have declared Tamee 
Dibeea to be in possession, yet the kubala, the very foundation of that 
possession, has not been satisfactorily attested — only one witness men- 
tioned in the deed, RiSidhamadub Goopt, an interested party and a ser- 
vant of Mohesh Chunder Doss, having deposed to its validity. Besides 
which, on looking at the papers in the miscellaneous case, it appears 
that one of the confirmatory grants given to Tamee Dibeea in connec- 
tion with the owsut talook by tToychimder, Raj Xishore Kunjbnllee, 
and Doorga Chum Ghatterjeea, was written by Kewul JKishen Chat- 
terjeea ; and Kewul Kishen, as well as other witnesses, have dis- 
^ctly deposed on oath to the fact of Mohesh Chunder Doss being 
in possession, notwithstanding Tamee Dibeea’s name appears as pur- 
chaser, Considering moreover the date of -the kub^a, eight days 
prior to the decree, and the date of the registry, eight days after- 
wards, and with reference to the two other instances in which, on the 
cession of Mohesh Chunder Doss’ property being lotted for sale, 
objections were adduced by Ooma Dibeea and Radha Madab Goopt 
similar to that now urged by Tamee Dibeea, and which objections 
were overruled, I confess I cannot give the sL^htest credit to the 
kubala in question as being a bond fide transav^on ; and there are 
strong grounds for believing that Mohesh Chunder Doss has fraudu- 
lently introduced the name of Tamee Dibeea with a view to defraud 
his creditor. U^nder these circumstances the Appeal is decreed, the 
order of the principal sudder ameen reversed, and the sale of the 
10 annas, 13 gundahs, 1 cowree, 1 krant share of the owsut talook 
Kishen Chunder Doss, the property of Mohesh Clumder Doss, will 
take due effects The respondents, NobiiSehiinder and Mohesh 
Chunder, will pay the costs of both courts. 



ZILLAH EAST BURDWAN. 

Present: W. LUKE, Esq., Officiating Judge. 

The 2nd January 1849. 

No. 5. 

Appeal from a decision of the Pnncipal^Sudder Ameen of Bancoora, 
Chunder Seekur Chowdrpy dated 22nd Fehiyiary 1848. 

Jala^ookee Debeea, (Defendant,) Appellant, 

^ * versus 

Gokul Chilled Takore and others, (Plaintiffs,) Respondents. 

The plaintiff sues to enhknce the rate of jumma of 144 beegahs 
19 Gottahs of land. The defendant (appellant) asserts her right to 
hold beegahs 99»15-6^ of land in virtue of a deed of sale executed 
. in favor of her husband. Ram Mt>hun Mookerjea, by Ram Jeewun 
Mookerjea; but denies possession to the extent prescribed in the 
title deed; for the ^fference, viz. beegahs 16-3, appellant has 
instituted a separate S4iit against the plaintiffs. 

The principal sudder ameen, deeming the points involved in this , 
and case No. 46 identical, has investigated them together. He 
gives a verdict for plaintiff in this suit to the extent of rupees 
85-7-9, and dismisses that of defendants (No. 46) in failure of 
proof. The principal sudder ameen has, as would appear from the 
records of this case, drawn conclusions from false premises. The 
grounds of his decision based on the report i»f the ameen 
deputed to make the local inquiry as to the extent of defendant’s 
(appellant’s) possession and the rate for which she was liable. The 
ameen represents that appellant is in f>ossession of beegahs 59-3-12^ 
of land, inclusive of the beegahs 16-3, ^the quantity for which 
appellant in case No. 46 sues for possession, and records his opinion 
that defendant (appellant) is liable for a jumma of inpees 85-7-9, the 
rate fixed by arbitrators on the spot. ^The ameen’s opiniohj[ which 
he was not warranted in offering) is opposed to the evidence of the 
witnesses examined by him; the latter distinctly states that Ruttee 
Monjeree is the party in possession, the name of the defendant 
(appellant) never being mentioned at all. 

The ameen’s conclusions are, as I said before^ oppo^ to the 
evidence, and therefore worthless, and the decision of the lower 
court, based as it is on such conclusions, cannot stand. The ap^al 
. is accor^gly admitted, the decision of the principal sudder ameen 
set aside, and the case forwarded to the sudder ameen of this zillah. 
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who will depute a confidential officer to ascertain what quantity of 
land is actu^ly in possession of the appellant, and will then proceed 
to fix such a rate of jumma as may appear equitable. The cost of 
stamp to be refunded in the usual manner. 


The 2nd January 1849. 

No. 9. 

Appeal from a decision of the Principal Sudder Ameen of Bancoora, 
Chunder Seekur Chowdry, dated 22nd February 1848. 

Jala Mookee Debeea, (Plaintiff,) Appellant, 

^ •cerstLs 

Gokul Chund Takore and others, (Defendants,) ^espondents- 

The plaintiff sues for possession of beeghas 16-3 of l^d. 

The issue of this case must depend in a great measure on the 
result of the inquiry directed to be made in cale* No. 5. The 
yfficer, therein deputed by the lower court, will ascertain what quan- 
tity of land the plaintiff* holds in virtue of her kuballah, and whetlxer 
that now in dispute does or does not form part of her present hold- 
ing. The appeal is accordingly admitted, and the case sent with • 
No. 5 to the sudder ameen, who will proceed with the investigation 
in the mahner indicated. The cost of stam|) to be refunded in 
the usual manner. ' 


The 4th January 1849. 

No. 82. 

Appeal from a decision of the Moonsiff of Indoss^ Naziroodeen Maho^ 
med^ dated 1th Februaxy 1847. 

9 

Mahabarut Sircar, (Plaintifi',) Appellant, 
versus 

Khetur Mohrni and others, (Defendants,) Respondents. 

The plaintiff sues to enforce the registration of a deed of abso- 
lute sale. The defendant, Khetur Mohun, admits having executed 
the deed of transfer, but, in fiiilure of plaintiff’s fulfilling nis part of 
the agreem^t, having paid defendant only 6 rupees of the amount 
loan mr winch the kuballah was given, refused to attend to have it 
registered. The other defendants at first denied all knowledge of 
the transfer, which the d^endant, Khetur Mohun, admitted, but 
subsequently, on the 13th August 1847, confessed to plaintiff’s hav- 
ing paid them 26 rupees, which amount was to be repaid by instd- 
m<^* On the 21st September following, the said defendants a^n 
a petition, recalling the said confession of -judgment, as ithad • 
been made with a view to save the plaintiff’s character, on his pro- 
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mtsin^ ta make good to them the difihrence of 20 rapees, which 

! promise he failed to Ailiil. The moonsitf decrees in plaintifTs favor 
or 6 rupees. 

The plaintiff (appellant) is dissatisfied with this awards and claims 
the whole amount of 26 rupees for which defendants (respondents) 
confessed judgment The moonsiff has lost sight of the olgect for 
which plaintiff sues. In his plaint he Seeks to enforce the re^stra* 
tion of a deed of .absolute sale, and the moonsifTs invest^tion 
should have been confined to this point He (the moonsil^ has 
given a verdict for plaintiff for that which he has not sued to reco-* 
ver. The appeal is accordingly admitted, knd the case remanded to 
the moonsiff, with a view to his pronouAcing jud^ent on the point 
indicated in the plaint The cost of stamp used^in preferring this 
appeal, to be refunded in the usual manner. 

The 9th January 1849. 

" ’ •No. 213. 

Appeal from a decision of the Moonsiff of Cutma^ EUsM Buxsh^ 

• ^ ddted'2nd July 

■ Ruttun Monee Bewah, '(PlaintifT,) Appellant, 

versus ^ . 

Kudamath Chowdliry and others, (Defendants,) Respondents. 

This is an action for compensation for loss sustained by a sale of < 
property illegally distrained. The plaintiff represents that defendants 
distrained and sold her property under the provisions of Regulation 
y. of 1812, on the plea that she was a defaulting tenant of certain 
lands in Narainpore, of which thev (the defendants) are the proprie* 
tors. She (the plaintiff) denies her occupancy, and that she is, or 
ever was, a tenant of defendants. The defendants plead justifica* 
tion, and in evidence thereof file an agreement, said to have been 
executed by plaintiff, and jummarwasil^akee accounts showing the 
plaintiff a defaulter. The moonsiff, (leemi^ defendants' plea good, 
dismissed the case ; and his decision was c^f&med in appeal, and a 
similar result attended a special appeal. Appellant applied for a 
review of judgment which was allowed, she having established to 
the satisfaction of the court that the lan^ in Narainpore, of «>which 
the defendants declared her to hold possession, had subsequent!;]^ to 
tlie date on which she was cast in special appeal, been the subject 
of litigation in a case before the moonsiff of Cutwa, (Brimmn^ 
Debeea versus Khoodeeram Ghose and others,) wherein the defen* 
dants were declared liable for rent for the same land and for the 
same years, for which the plaintiff had been made liable, and her 
property sold in liquidation. ^ , 

The moonsiff rejects all the evidence in behalf of plaintiff air 
unworthy of belief, and considering her possesMon proved by the 
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jkttboo}eeat«.the gomashtas' testimony certifying tiie accounts, and tlie 
report of the ameen, dismisses the case. The kubooleeut does not 
tally with the facts stated by defendants in their reply; it is therein 
recorded that their interests in Narainjpore consist of a 3^ annas 
share; in the kubooleeut, the extent of their rights is ijiot defined, 
the defendants term themselves share-holders; if the former be 
correct, the latter must be the contrary, and vice v^sd. The kuboo- 
leeut is written on plain paper, and«the names of the attesting wit- 
nesses are in the same writing as the body of the deed ; and the 
whole have evidently been executed by one and the same party ; 
the testimony of the witnesses, who can neither read nor write, 
who certify the said deed, cadnot be credited. Again, the evidence of 
the gomaditas, edifying the ac5counts, is valueless,^pposed as it is 
to the purport of defendants’ reply. It is there stated that defen- 
dants hold Narainpore in joint tenancy with other s^are-holders, 
and that the collections are made by such of the share-holders as 
may be on the spot, and who divide^ and distriblitBs the former ; 
the inference from which is, that th^re is no gomashta attached to 
the estate, the duties of that office falling on me proprietors them- 
selves. Lastly, it is on record that two distinct persons have been 
sued in two separate suits, by parties who have no connectidn with* 
each other, for arrears of rent accruing on the same land for the 
same period; one, or both these suits, milst have originated in 
fraud. For the reasons above given, I conceive the judgment of the 
lower court to have been based on false premises; it is therefore 
reversed, and the appeal decreed with costs. 

The 9th January 1849. 

No. 4. 

Appeal from* a dedsian of the Principal Sudder Ameen of West 

Burdwan, Chunder Seekur Chowdhryy dated 5th February 1848. 

Moharaja Malitab Chunder Bahadoor, (PlaintiflT,) Appellant, 

, versus 

Gopaul Mookerjeea and others, (Defendants,) Respondents. 

Tho is an action to reqpver a balance of rent accruing on lot 
Zeelpore, laid at rupees 340-7-4. 

It is elicited finm the records of the case that the defendant, Gopaul 
Mookerje^, was a defaulter in the talooka aforesaid in the year 1241 
B. S., in liquidation of which the said talooka was sold in Jeit 1242. 
The amount purchase money being insufficient to meet the entire 
bdance, this suit was filed to recover it; wMlst in progress, lot 
^Mcxkooree was sold under Regulation VIII. of 1819, for arrears of 
tent ; and the plaintiff moved the court to at^ich the surplus sale 
proceeds, under the provisions of Regulation IL of 1806, as belong- 
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ing to the defendant^ Gopaul> and orders were issued accordingly^ 
Upon this iTyegopauI/a mird party, appeared and laid claim to the 
surplus sale proceeds of lot Muzkooree as putneedar. The lower court 
entered into the merits of Jyegopaurs claims, and in failure of the 
plaintiff to prove that the defendants, Gk>paul and Jy^ppaul, were 
identical, pronounced them valicL It is from this portion of the prin- 
cipal sudder ameen’s decision that plaintiff prefers this appeal He 
argues that the fact of whether Jyegopaul and Gopaul are one and 
the same party, must be investigated when the execution of decree is 
applied for. The Sudder Court have already ruled in a case exactly 
similar to that under^ review, wlien a sale of p^perty is applied for 
after fulfilment of the conditions of Se^tion 5, Regulation 11. of 1806, 
that the claims of opposing parties must then enquired into, wd 
that course in the present mstance must be adopted. The appeal is 
accordingly decreed, and the decision of the lower court modified 
with reference to the foregoing remarks; the defendant, Gopaul, 
being respoifiible for costs.^ 


/ ' 

* The 9th Jakuabt 1849. 

Na 15. 

f • ‘ 

Appeal from a dedmm of the Sudder Ameen, Moulvee Mahomed 
Saem, dated 2^th July 1847. 

Juggut Mohince Dassee, (Plaintiff,) Appellant, 
versus 

Parusnath Chowdhrymid others, (Defendants,) Respondents^ 

The plaintiff sued to enhance the rent of be^ahs 212-11 of land 
from the year 1252 B. S., fixing the rate Company’s rupees 476-12-9 
annually. 

This case was remanded on the 19th July 1848, on special appeal, 
by the Sudder Court (vide page 694 of the Decisions ot^the Sudder 
Dewanny Adawlut for July.) The ^Superior Court observes : the 
judge’s decision is imperfect, and his t>asis of calculation cannot be 
admitted, for it does not appear that the decree respecting the 51 
beogahs 4 qottahs was ever carried into execution, or is any thing 
more than a dead letter to the present day. The Court further adds : 

Now the first question which the zillah courts have to decide is 
whether the lands are liable to enbancement of rent, and if they 
are, secondly, to what extent? On the first point, I find no distinct 
opinion, nor any allusion to the nature of the tenures held hy\he 
defendants. In regard to the second point, if the lands are deeWed 
liable to ephanceiyent, the assessment must be made according to ffie 
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pergtuinah rates^ which the judge must ascertain by inquiry.” In 
reference to the decree for 51 beegahs 4 cottahs, it is to be observed 
that the defendant in the present case (juoted it in his reply, as 
evidence of the rate for which he was liable, adding that the rate 
therein fixed could not be disturbed. It is true there is no proof 
of the decree having been executed, but as the defendant quotes it 
in support of his ar^ment, and as it seems to have been affirmed on 
special appeal, the mference is, that the zemindar, the plaintiff*, did 
in virtue of it enhance the rate, and that the defendant agreed 
to pay it, without the usual process of suing it out having been 
observed. 

The question of liability td enhancement of rent was not raised 
by the defendant ; *bn the contrary, in his reply, he states that his 
predecessor acquired the lands by purchase, proving thereby that he 
had no claims as an hereditary khood khast ryut, anc^ it did not 
appear requisite therefore to adjudicate that point. In regard to the 
rates to be assumed as the basis of calcu^tion of the I'dht for which 
defendant is liable, the records of ihe case show that no pains were 
spared by the court of first instance t^ ascertain the fact by local 
inquiry, two officers being deputed at different times fbr that purpose. 
From the report of the last ameen deputed to the spot, it appears 
that the statement of cultivators, whose lands are contiguous, and of 
the witnessed cited by both plaintiff and defendant, are conflicting; 
some saying that the land of which defendant holds undisputed 
possession, is capable of yielding an annual aggregate rent of Sicca 
rupees 389-11-4, others Sicca rupees 214-1-2, and there is no reason 
to suppose that a third inquiry would secure results more proximate 
to the truth, as' regards the rates, than those now before the court. 
For reasons before stated, I am disposed to regard the decree passed 
against Manick Coowur, and quoted by defendant as authority, as 
the safest and ffiost equitable basis on which to calculate the rate for 
which defendant is liable. Since the decree against Manick Coowur 
does not appear from the records to have been formally put into 
execution, the 51 beegahs 4 coltahs shall not be exempted from the 
assessment I propose to allot, as was the case in the decision passed 
by this cou|rt cm the 11th March 1848. The total land in the 
undisputed occupancy of defendant is beegahs 185-12-14-1; the 
jumma*of which, as proved liy plaintiff, is Sicca rupees 389-11-4, 
and by defendant 214-1-2, the difference between the two being 
175-10-2. The equitable mode of adjusting would be to divide it, 
adding half, viz. 87-13-1, to the defendant’s rate 214-1-2, making him 
liable for rupees 301-14-3 annually, which would give ‘a rate per 
beegah, approximating as closely as possible to that which the defen- 
dant’s pr^ocessor,’ Manick Coowur, paid. In modification therefore 
Q^ffie former decision* of this court of llth March 1848, and that 
of the Budder ameen, the appeal is decreed to the extent above stated 
from the year 12512 B. S. ; the respondent paying costs in ppportion. 
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The 9th January 1849. 

No. 16. 

Appeal from a decision of the Sudder Ameen^ Motilvee Mahomed 
Saem, dated 2^th July 1847. 

Paxasnath Chowdhry and others, (Defendants,) Appellants, 

versus 

Juggut Mohince Dassee, (Plaintiff,) Respondent. 

This appeal was preferred from a decision passed by the lower 
court in case No. 15. The merits of the matter at issue have been 
fully entered on in suit quoted, and the reasons for modifying 
the decision of the sudder ameen therein assigned, and they need 
not be entered on here. * 

The appeal is dismissed. 

• — — — — 

The 11th January 1849. 

^ No. 98. 

Appeal from a decision of thmMoonsiff of Pothna, Seetee Kaunt Singh, 
• dated fsth February 1848. 

Ram Mohun Manjee, (Plaintiff,) Appellant, 
versus 

Gungaram Naug Mtidduk and others, (Defendants,) Respondents. 

The plaintiff sues to enforce th^ terms of a deed of agreement 
He states that he is a sugar merchant, and that in the course of 
business the defendants purchased- from him maunds 44-10 of coarse 
sugar between the 18th Kartick and 5th Aghun 1253 B. S. The 
defendants did not pay the full value of the sugar, and executed a 
deed of agreement on the 23rd Aghun 1253, binding themselves to 
pay the balance, a portion in Poos, and a portion in Maugh, in 
failure of which the present suit has been instituteS. The defen- 
dants deny having had any transactions with plaintiff of the nature 
described by him, and plead th^it the present suit has been 
brought out of revenge, because the defendant, Sonatun, prosecuted 
him (plaintiff) before the deputy magistrate of Boodbood for assault, 
&c., &c. The moonsiff dismisses the case. The plaintiff fails alto- 
gether to prove^ that the defendants^ had any mercantile dealings 
with him, or to produce khattas, or accounts of any kind, exhibiting 
the transaction he represents to have occurred, upon which the 
agreement was executed. The deed itself is unworthy of credit; 
first, because it is not signed by the defendants, all of whom can 
write ; and secondly, because the evidence of the attesting witnesses 
is not to be believed The witness, Beloo, has undoubtedly perjured 
himself, and the moonsiff would have exercised a sound discij^tion 
in committing him. I see no reason to differ in opinion with Ikie 
lower court, its decision is accordingly affirmed, and the anneal 
dismissed. 
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The 11th January 1849. 

No. 99. 

Appeal from a decision of the Momsiff of Pothna^ Seetee Kaunt Sinffh^ 
dated l^th February 1848. 

Hoop Chum Sein, (Plamtiff^) Appellant, 

versus 

Seeb Pershad Sein and others, (Defendants,) Respondents. 

This is an action to recover possession of site of house, laid at 
15 rupees. 

The plaintiff states that this land in dispute is part of a lease that 
he holds on a mokuTrerce tenure, that he sublet it to Bour Sein and 
others at an annual rental of 1 rupee, and that these parties dispos- 
sessed him. 

The defendant,* Ham Mohun Mangee, confirms plaintiff’s state- 
ment. The defendant, Seeboo Sein, replies that he ^purchased 15 
cottahs of land at a sale held in executifm of a decree, and the plain- 
tiff now seeks to dispossess him of 5 coti dis of his purchase. 

The moonsiff dismisses the case. 

His enquiry, however, appears defective, inasmuch as the plan 
furnished by tiie ameen ana the deed of sale filed h^ Seeboo do 
not tally in i^eg^d to the boundary of the land in mspute. The 
appeal is accordinglv decreed, and the case remanded to the moonsiff, 
who will reconcile the discrepancy now existing between the nuksha 
and the bynama, as respects the boundary, and then proceed to 
pass such orders as he may deem proper. The cost of stamp to be 
refunded in the usual manner. 

t The 15th January -1849. 

No. 100. 

Appeal from a decision of the Moonsiff of PothnUy Seetee Kaunt Singhy 
dated 19^/t February 1848. 

Khyroennissa Beebee, (third party,) Appellant, 
versus 

Bunmallee Samunt and otliers, (Plaintiffs and Defendants,) 
Respondents. 

This is an action for balance of rent, amounting, with interest, to 
rupees 63-6. 

The plaintiffs state that the defendants’ lease is recorded in the 
name of one Minajoodeen, jumma Sicca rupees 29 annually, that 
the. defendants are defaulters for the years 1250, 1251, 1252, and 
12^3, amounting in aggregate to the sum sued for. The defendant 
Swik Bursoo confirms plaintiffs’ statement of their holding a lease 
in tlie name of Minajoodeen. He maintains, however, that he holds 
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only a 4 annas interest^ the defendant Innutoolla having 6 annas, 
and the widow of the defendant Bbadoo the other 6 annas; that 
each party is separately liable, and that he has paid bis rents and 
holds receipts in proof of it The defendant Bnadoo replies that 
his interest in the lease he made over to his wife in lieu of dower 
in the year 1253. 

The defendant Innutoolla makes no reply, but his wife Dowlufj- 
oonnissa appears as a third party and claims j^ssession in right of 
dower. Ifliyroonnissa, as a third party, likewise claims possession 
on the same plea. 

The moonsiif decrees for plaintiff. 

The point for adjudication is, whether the three defendants, Sheik 
Bursoo, Sheik Bh^oo, and Sheik Innutoolla, are defaulters, and to 
what extent? The plaintiffs produce accounts, certified by the 

S mashtas and witnesses, the former showing the defendants in 
lance to the extent claimed, and the latter proving their posses- 
sion. The^rfendants, though they file receipts, are unable to certify 
them; and they cannot l^refore be received as evidence. The 
possession of defendants l|^ng established, the claims of the third 

i )arties cannot be matter of inquiry, nor does it appear that the 
ower court has noticed them in a manner to prejudice them, as the 
appellant endeavours to shew. The appeal is dismissed, and the 
moonsiff’s decision affirmed, without serving a notie^ on the res- 
pondents. 


The 16th Januaby 1849. 

No. 101. 

Appeal from a decision of the Moonsiff of Pothna, Seetee Kaunt Singh, 
dated \%th February 1848. 

Kartick PersKad Sein, (third paijy) Appellant, 
versus 

Roop Chum Sein, (Plaintiff,) Respondent 

This is a suit for a balance of rent Vith interest 

Plaintiff states that defendant took a lease of some land in the 
year 1252, giving a kubooleeut to pay 13 rupees annually; in 
failure whereof, m the year 125^ the present suit 
instituted. 

The defendant denies he is a tenant of plaintiff, and says that he 
bolds bis lease from the plaintiffs nephew, Kartick Pershad Sein. 
Kartick Pershad Sein, as a third party, states he is sole proprietor 
of the lease originally held by one Punchanund Adee, from whom 
he purchased it, in proof of which he files a kuballah executed in his 
favor. ^ ^ ^ n. 

The moonsiff records his opinion that, although the kuballali is 
drawn up in the name of Kartick Pershad Sein, the purchase was 



10 


ZIt.LAH EAST BCJROWAN. 


evidently a joint one with Roop Churn, uncle of Kartick, and 
accordingly decrees for plaintiffl 

There is no evidence that the purchase was a joint one, save that 
of plamtii!'’s witnesses, which is opposed to the terms of the deed of 
sale in which Kartick Pershad’s name alone appears. The point at 
issue is the right of possession, which cannot be adjudicated in a 
suit for rent ; until that is decided,* the court is not competent to 
determine that Roop Chum’s claim to rent is valid. 

The plaintiff should have been nonsuited. The appeal is accord- 
ingly decreed, and the case remanded to the moonsiff, with a view 
to his pursuing the course pointed out. The cost of stamp to be 
refunded in the usual manner.* " 


The 16th January 1849. 

No. 102. • . 

Appeal from a decision of the Moonsiff of Pothna^ SeeteeJ^unt Singh, 
^ dated \^th J^ei3rwar^l848. 

Sheik Jungoo, (Defendant Appellant, 
versus * 

Roop Churn Sein, (Plaintiff,) Respondent 
The features of this case are exactly simiUr to those stated in 
case No. 101. 

The appellant cannot be rendered liable for rent until the question 
of right of possession has l)een decided. For these and other reasons, 
stated in the case quoted, the appeal is decreed, and the suit remand- 
ed to the moonsiff* with a vie'v^ to his proceeding as therein directed. 
The cost of stamp incurred in preferring this appeal, to be refunded 
in the usual manner. 
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Present: C. GARSTIN, Esq., Judge. 


The 10th January 1849. 

Case No. 10 of 1847. • 

Appeal from a decision passed hy the Principal Sudder Ameen of 
PVest Burdtoan^ Baboo Chunder Seehur Ckowdry^ March 2^th 1847. 

^am Mohun Bai^rjea, (Plaintiff,) Appellant, 

r versus 

Buttoo Koomaree, Government, and otlicrs, (Defendants,) 
Respondents. 

Rupees 782-14. To obtain possession of certain lands with wasilat. 

This suit is brought by the plaintiff' as talookdar of the Sena- 
{)uttee mehal, to recover possession of 34 biggahs, 2 cottahs, and 14 
chittacks of land belonging to his talook, which have been wrongfully 
resumed (under the name of Akria Dhovriapara) and settled by the 
Government (defendant) as najaiz (invalid) lakhiraj, belonging to 
Brij Mohun Singh; that a portion of these lands ^belong to him 
under a decree (No. 6509) obtained by a former talookdar, tod 
that, when the resumption suit was going on, he put in a claim for 
them, which was rejected, but, on appeal to the special commissioner, 
that officer desired him to bring a suit for them in the civil court ; 
that as the lands in dispute are really his, he now claims them, bring- 
ing the suit as above stated. 

Buttoo Koornjirree, defendant, replieif that these lands do not belong 
to plaintiff"s talook, and that he has no claim to them, that they are 
really those called Akria Dhovriapara and were liers, but that 
they have been resumed and re-let at so higli a rate, she could not 
take them, and that the Government alone must answer for what has 
been done. 

Government also reply that the lands called Akria Dhovriapara 
were resumed, and, after being duly measured, &c., were include!A4lJi 
the jummabundee ; that the usual ishtehars, &c. were issued, and, no 
one coming forwsurd in opposition, they have been let in ijara, that 



2 


ZILLAH WEST 1H!KDWAN. 


plaintiff’s brother put in a claim for these very lands whilst under 
resumption, but that it was rejected, both in the first instance and 
again in appeal, and, now that they have been included in the bundo- 
bust, the civil courts cannot interfere, or pass further orders about 
tliein ; that they had nothing to do with case 6,509, and know nothing 
of it ; that the special commissioner gave no such order as stated, or 
that if he did it cannot benefit the plaintiff, and that they have pre- 
cedents to show that the civil courts can do nothing in the present 
matter, &c. 

On the 24th March 1 847, the principal sudder ameen decides the 
case. lie enters at length into its merits, and remarks that plaintiff 
lays great stress upon the order of the special cbmmissioner, but that 
in reality it proves clothing for him ; that plaintiff is talookdar only 
of the resumed chakeran lands, and, as such, has no claim to those in 
dispute, and besides gives no satisfactory account of them ; that the 
Government vakeel puts in an order of the Sudder Dewahny Adaw- 
lut, dated the 18th June 1845, No. 128, (and which order was 
passed in a case pending in his own cou'.f,) which is quite conclusive 
as to the fact of liis having no jiower do any thing in the present 
case, and he therefore dismisses it ^ » 

The plaintift* appeals, repeating his claim to the lands, and adding 
that the above orders of the Sudder Dewanny Adawlut do notaj)ply 
in this case ; «that when he appealed to the sjieoial commissioner, that 
officer remarked that this was a dispute about boundaries and direct- 
ed him to bring a suit in the civil court; and that in a case of this 
kind the principal sudder ameen should have sent an ameen to go to 
the place and ascertain the facts by local investigation ; that even 
if he had put in no claim for the lands before, the civil courts are 
bound to attend to it, and liow much more is this the case when he 
brings the suit by order of the special commissioner, &c. 

1 have gone •carefully through the proceedings held in this case, 
and am of opinion that the principal sudder ameen’s orders are 
correct and must be upheld. The plaintiff puts forward the special 
commissioner’s orders as the chief cause of his instituting the suit ; 
but after all they simply, say ‘Hhat the plaintift’ may, if he thinks 
proper, and that he has a good case, bring a suit in the civil court;” 
(this by the way he could have done if lie liked, without any such 
permission,) but this is no proof of his right It is* clear that these 
lands have been resumed and settled by the revenue authorities, and 
it has been held by the Sudder Dewanny Adawlut (see the case of 
Bhowanee Shunker, of the 18th June 1845, and more particularly 
that of Hur Govind Ghose, of the 17th Jiily 1847,) that the civil 
courts have no power to interfere in a case of this kind. Under 
these circumstances, I see no cause whatever to interfere with the 
orders already passed, and have therefore confirmed them, rejecting 
the appeal (without calling on the respondents to come forward,) and 
holding the plaintiff (appellant) Uable for costs of the appeal 
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The 16th Januart 1849, 

Case No. 14 of 1847. 

Appeal from a decision passed by the Principal Sudder Ameen of 
West BurdwaUy Baboo Chunder Seekur Chowdry, June 18^A, 1847. 

Sreemunt Dutt, (Plaintiff^) Appellant, 
versus 

Manickram, Lokenath Persaucl, and others, (Defendants,) 
Respondents. 

Rupees 973-8-16. To obtain possession of a putnee tenure with 
wasilat. • • 

The plaintiff' states in this case that he is the auction purchaser 
of a certain putnee tenure, (paying a juinma of 310-8-0,) which be- 
longed to the defendant, Manickrain, and which was sold in execution 
of a decree held against him on the 13th A})ril 1844; that he paid 
670 rupees^or it, and was in a manner put in possession, &c., 
(some of the tenants recogilking -his right,) when the defendants set 
uj) a false ])lca of having a jlirputnee holding, and have thus ousted 
him of his rights. 

• Lokenath Persaud and Khettumath, defendants, reply and state 
that they, witli a third party, (Nobin Mohun,) held the durputnee and 
got it from Manickram, the putneedar, in Maugh 1246, giving him 
200 niix^es in cash, and a yearly jumma of 321 rupees; that in 1248 
the putneediir, Manickram, although he had got all the rent from 
them, fell in balance, and the tenure, under Regulation VlII. of 1819, 
was advertised for sale, whereupon they, to save their durputnee, on 
the day of sale, 2nd fleit 1249 (May 1842), paid up all that was due 
by him, and were kept in possession, &c.; that the plaintiff* has pur- 
chased only the putneedar’s rights w^hatever they may be, and can 
in no way disturb their dilrputnee, and that what he? states of some 
of the ryuts recognizing his claim, is false ; that although they put in 
their claims in the degree] aree case and it was rejected, tliis does 
not injure their claim as durputneedars, as only Manick’s rights 
have been sold, and this does not invalidate their holding under him. 

The plaintiff* rejoins, adding that it is not likely that the dur- 
putnee should have been given at the very small profit stated by the 
defendant; that -the putnee was pleciged to a man, named Ram- 
kishen, and held by him up to 1246; and that at the very time the 
durputnee is said to have been given, the property was under attach- 
ment in execution of Chundee Chum’s decree ; that Nobin Mohun 
also put forward a claim for the durputnee, which was proved false 
and thrown out ; that their story of paying up the rent to Manick 
in 1248, is untrue; and if the latter has conspired with the other 
defendants, this cannot in trath injure his claim. 

The defendants answer again much as before, and say that their 
partner Nobin’s claim has nothing to do with the present case as 
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tliey will settle with him, and that the sole point for enquiry is, whe- 
ther they had or had not possession as durputneedars, when the 
plaintiff made the purchase under which he claims, &c. 

On the 18th June 1847, the principal sudder ameen, after com- 
pleting his enquiries, upholds the defendants’ claim to the durputnee. 
He remarks that the plaintiff* is only entitled to Manick’s rights, 
whatever they may have been at the time of the sale, and that the 
defendants have satisfactorily shewn that they have held the dur- 
putnee for a long time previous to it ; that what plaintiff* says of 
Manick’s holding the entire tenure up to the sale is not proved, 
whilst the other party clearly shews that, when the putnee was put 
up to sale in Jcit 1249, they jmid up the balancb due, and got orders 
to retain possession; and they also put in a durkhast of Manick’s 
(of Poos 1248) in which he fully admits giving the durputnee; 
that plaintiff has, in fact, failed in shewing that the- durputnee is 
false, and as he is only entitled to come in as putneedar m Manick’s 
place, he therefore decrees the case for him to this® extent (at the 
same time upholding the durputnee,) gi^ng him costs, &c., in pro- 
portion. y 

The plaintiff appeals, stating that Manick himself ‘held the entire 
putnee up to the sale, and that the defendants are now trying to 
deprive him of it : that the profits are large, and it is quite unlikely 
that the durputnee should have been given on the terms stated ; that, 
in truth, the talook was under attachment at the time the durputnee 
is said to have been given ; and that the principal sudder ameen 
should and could have ascertained this point ; that he has fully shewn 
that Manick himself had possession of the whole putnee, and that 
defendants’ (respondents’) papers are false and unregistered; that 
Rooknee (granddaughter of Manick) claimed the wdiole durputnee 
as lier husband’s (Nobin’s) and said nothing whatever of the present 
defendants, which has not been tested oy the principal sudder 
ameen; that in short he has folly shewn that Manick himself 
had possession, and that the defendants’ papers and statements are 
equally false, &c. 

The chief point for consideration in this case appears to be the 
validity of the durputnee tenure claimed by the defendants (respon- 
dents), for, if it is good, the plaintiff* (appellant) clearly cannot set it 
aside, as he purchased only Manick’s. rights whatever they may have 
been at the time of the sale. To prove his case, plaintiff* (appellant) 
sets forth: first, that the talook was under attachment when the lease 
(durputnee) was given to the defendants; he also states that 
Manick (in Cheit 1247) brought a suit against ryut Puran for 
rent, which he could not have done had he not been in possession ; 

E and he puts in a durkhast of Musst Rooknee’s (a granddaughter of 
ck’s) on the part of her husband Nobin (absent on a pilgrimage) 
ing the durputnee as his on the terms, &c. now stated, but 
making no mention of* any partners in it, and he further puts in a 
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durkhast of Manick’s (of 27th Phalgoon 1247,) calling himself the 
putrieedar ; but, after mature consideration, I cannot say that I think 
he proves his case. The principal sudder ameen sets all these aside, 
and, though there are certainly some suspicious circumstances, as re- 
gards the partnership in the durputnee, it is strange that Nobin (or 
ratlier his wife for him) should first claim it as his, and now not come 
forward at all : still this cannot, I think, nullify the strong evidence 
on the other side, and on the whole I concur with the principal sud- 
der ameen in thinking that the plaintiff (appellant) has miled in 
shewing that the durputnee did not really exist. 

I have myself made some further enquiry as to the fact of the 
talook being under aftachment when iJie durputnee lease was given, 
and find tliat tlie plaintiff (appellant) is mistakeir in stating that this 
was the case. The lease is dated in Maugh 1245, (January 1839,) 
and the attachment did not issue till Cheit, (April) following, and 
though it fs possible that it was done in order to evade execution, 
I do not se^ that it can now be set aside. It is clear that the defen- 
dants (respondents) paid ufKthe balances due by the putneedars in 
Jeit 1249 (May 1842,) arfl thus saved it from sale. Now the 
plaintiff* (appellant) did not purchase until Sawiin 1251 (August 
1844,) and I do not see how he can fairly come in and set aside the 
defendants’ claim as durputneedars, (and tliey have ample proof of 
possession, &c.,) as hef was bound to nave ascertained the real state 
of the case before making the purchase. Under all the facts of the 
case, as 1 see no cause to disturb the principal sudder ameen’s orders, 
I have confirmed tliem, rejecting the appeal, and holding plaintiff 
(appellant) liable for tlie costs, &c. of iU 
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Present: F. SKIPWITH, Esq., Judge, 


The 2nd Januajiy 1849. 

No. 523. 

Appeal from tlie decision of Mouloee Gudak Hosseiny Moonsiff of First 
• 'Timm DivisioHy dated 20tk Septemher 1847. 

lleazoo(leen*«/faA- Zeinoodeen and Fukeer Nusseeroodeen, (Plaintiffs,) 

^pp^Ilants, 

* versus 

Akbur Ally, (Defendant,) Respondent 

The appellants state that they are in possession of fome lakhiraj 
land, and have never cultivated any land in turuf Shah Sagur, not- 
withstanding which the respondent has illegally attached and sold 
their })roperty for arrears of rent claimed by him. 

The respondent denies that the land is rent-free, and states that it 
is situated in turuf Shah Sagur, and that the attaclnnent was made 
by him on behalf of the collector of Chittagong for arrears due for a 
year prior to the date of hi^ lease. 

Tliis the moonsiff considered proved, and, as the app^ollants failed to 
prove that tlie land is rent-free, he dismissed the claim. 

The appellants urge that Akbur Ally attached the lands on his 
own behalf, and not on that of the Government, and that the moon- 
sitf had omitted to take evidence to his plea that the land is rent- 
free. 

There is a perwannah from the collector filed in the case direct- 
ing Akbur Ally ’to realize the sum of rupees 19-0-9, from various 
parties mentioned therein, due for rent for a year prior to his own 
lease, and it is in evidence that agreeably to these instructions the 
attachment was made and the sale effected. For this particular 
purj)ose, therefore, Akbur Ally must be regarded as the agent of the 
collector; and to enable the justice of the demand made by him to 
be tried, it is necessary that the collector should be a party to the 
suit Tliis the appellants have omitted to do, and th^ are thereft^ 
liable to be nonsuit^ I therefore reverse the moonsiffs decision, and 
nonsuit the api.)eUauts. Tlie costs to be defrayed by them. 
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The 2nd January 1849. 

No. 539. 

Appeal from the decisitm of Kfieiroollah Shaky Moonsiff of Zorowar- 
gungey dated 21a*# Septamber 1847. 

Lall Mahomed and others, Appellants, 
versus 

Budeeoodeen Booeah, Allae Buksh and others. Respondents. 

The respondents state that in Assar 1208 they rented 6 kanees 
of land from Kumer Ally and others, and sowed 3 kanees of it with 
rice and 3 kanees with kuleye, and that between the 25th Poos and 
2nd Maugh, the appellants cut and carried away the kuleye, and 
they therefore bring this action for its value. 

The appellants state that the land belongs to Hamccdoollah, and 
that it was cultivated on his behalf by one Abdoollah, who cut the 
crop. . . 

As it was proved that the appellants ^rried away the cro]> from 
land sown by the respondents, the moonsiff gave a decree for its 
value. * * 

The appellants urge that the case is not proved; but after going , 
through the evidence, I see no reason to doubt the propriety of the 
decision. The pottah for the land, dated 2 1st Assar 1208, given by 
Kumer Ally to the respondents, is filed; and it is proved that they 
sowed the land and that the appellants carried away the crop. The 
appellants caused the attendance of three witnesses to prove their 
defence, but of these one states Abdoollah cultivated and carried 
away the crop, a second that the respondents sowed the land, and 
the third, that one Ally Majee sowed it. I therefore confirm the 
moonsifTs decision, and dismiss the appeal. 

The 2nd January 1849. 

No. 577. 

Appeal from the decision of Monlvee Gudah IlosseiUy Moonsiff of First 
Town Divisiony dated 30#A November 1847. 

Musst Shamlah Beebee, wife, and Musst. Nuzumoonnissa, daughter 
of Abool Hossein, Jemadatr, deceased, (Plaintiffs;) Appellants, 

versus 

Dagoo alias Mahomed Daim and others, (Defendants,) 
Respondents. 

The appellants state that Golam Hossein, the brother of Abool 
Hossein, jemadar, sold to them in 1195,4 droons, 10 kanees; 

15 ^ndalis of rent-free land, called Kadajah Beebee, which they 
obtained possession of at his death; that Golam Hossein and 
others ousted Abdoollah, the son of Abool Hosseip, out of part of 
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the land^ and that he sued them and obtained a decree ; tliat they 
lived on the same premises with Abdoollah, which are composed of 
1 kanee, 9 mndahs, 1 cowree of land, and that the respondents 
rented from Abdoollah, 5 gundahs, and paid him rent till he became 
insane, when they (the appellants) received it on his behalf; that the 
respondents have for some time refused to pay rent, and have, in the 
present measurement papers, recorded the land in their own name; 
and they therefore bring this action to correct the measurement 
papers, and obtain possession of the land, together with arrears of 
rent 

The respondents claim the property as ancestral, and state they 
have been in possession ever since the year 1181, and have never, 
during that time, paid rent for it to any one. • 

The deed of sale and the kubooleeut alleged to have been given, 
were not filed, but a decree of court, dated 30th May 1816, in which 
the deed of sale is mentioned as having been filed and proved, was ; 
but the moonijift*, not considering it sufficient, dismissed the case. 
This appeal therefore wasNidmkted to ascertain if the moonsiff’s 
decision was repugnant to the decree filed, and also to ascertain if 
the appellants had proved tfieir case. 

The decree filed is the one alluded to in the appellants’ plaint in 
which Sheikh Abdoollah, son of Abool Hossein, was plaintiff, and 
Mahomed Ally, son of Golam Hossein, defendant, and is dated the 
30th May 1816. The suit was for 5 kanees of land, and a decree 
was given for that amount. This suit is for 5 gundahs, so that 
without a local investigation it is im|K)ssible to say whether it is 
included dll the decree or not This fact is, however, immaterial, for 
the appellants’ witnesses have stated that the land claimed has been for 
more than twenty years in the respondents’ possession, and the ap- 
pellants have failed to prove that during this time they have ever 
received one pice of rent* Their suit, therefore, is •barred by the 
statute of limitation. I therefore dismiss the appeal, and confirm 
the moonsifl’s decision. 

The 3kd January 1849. 

No. 216. 

Appeal from the ^decision of Mr. Finney^ Moonsiff of Second Town 
Division^ dated Sth April 1848. 

Huree Dass, fishermsm, (Defendant,) Appellant, 
versus 

Musst Loleetah, (Plaintiff,) Respondent 

The respondent claimed 6 rup^s, with interest, from the appel- 
lant, as having been lent to him in the year 1204. The appelfl^ 
pleaded that the claim was false, and that the witnesses, named by 
the respondent tq prove it, were at enmity with him. 
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The moonsifF says there is no evidence to shew that the money 
was borrowed by appellant and received by him; but that it is 
proved, that he agreed to pay the money when demanded from him, 
and tliat the appellant has not proved his objections, and he there- 
fore gave a decree in favor of the resjK)iident. 

The appellant urges that he was never called upon to prove his 
objections, though he agreed to pay if one of the respondents wit^ 
nesses, named Tereiram, should say the money was due, but that the 
evidence of this witness was not taken. Both these objections are 
correctly made. I can find no order in the case calling upon the 
appellant to prove his defence, nor was the evidence of Tereiram 
taken. I therefore reverse the moonsifTs decTsion, and return the 
case to him that h« may take evidence on the part of appellant. 
The appellant is entitled to the value of his stamp. 

The 3rd January 1849. 

No. 217. X 

Appeal from the decision of Moulvee Gudah llossein^ Moonsiff of 
First Town Division^ dated mh April 1848. 

Kisno Cliunder Doss, Sircar, (Plaintiff,) Appellant, 

♦ versus • 

Ramil Cardozo, Portuguese, Mudtin Boroah, Mugh cook, and Hossein 
Ally, mally, (Defendants,) Respondents. 

The appellant states that he lent the three respondents the sum of 
24 rupees, and took from them a bond, dated the 28th Aghun 1208. 

Ramu Cardozo denies that he has ever seen the appellant. Mudun 
Boroah pleads absence from the town of Chittagong on the alleged 
date of the occurrence, and Hossein Ally says he can write and 
yet some one has written his name for him. 

Four witnesses have sworn to the transaction, Imt the moonsiff* 
discrediU'd their testimony, observing, 1st. That the respondents 
wen* all of different castes and their houses situated in different 
jdaces, and that although it was alleged they were servants of one 
master, yet still no reason was assi^ed for their joining in one 
transaction. 

2nd. That the witness Ramonee, who wrote the bond in the names 
of the respondents, is the brother of the appellant, and lias been 
present in court attending to the suit, and that he was witness to the 
serving of the process upon the respondents, and also to the vakalut- 
namah, and is clearly interested in the claim. 

3rd. That Ramkishore witness, a relation of the appellant, attested 
the vakalutnamah before his court, and yet denies, on oath, that he 
did so, and therefore his evidence is unworthy of credit. 

4th. That Gore Hurree, the brother of the appellmit, went and 
caused the attendance of the witnesses, and 
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Lastly, that with the exception of Rainoiiee, none of the witnesses 
have ever, before or since the transaction, seen the res|X)ndents, and 
he therefore dismissed the claim. 

The appellant urges that his demand has been proved ; but after 
going through the papers of the case, — for the reasons urged by the 
moonsiff, I am of opinion that the evidence of the witnesses is un- 
worthy of credit, and 1 therefore confirm tlfc moonsiff ’s decision, and 
dismiss the appeal with costs. 

The 3rd January 1849. 

• No. 219* 

Appeal from the decision of Mr, Finney^ Moonsiff of Second Town 
Division^ dated \^tk April 1848. 

• Joomun Mistree, (Defendant,) Appellant, 

• ^ versus 

\ 

Kaloo Mistree, (Plaintiff*,) Respondent. 

The respondent states tliat he took a contract from the appellant 
and Anish Mistree, to btdld a room for them, for which he was to 
receive 47 rupees ; that he completed the work, but has been only 
paid 19 rupees; that*in addition to the room he built rf verandah to 
the house, for which he was paid 10 rupees, and he therefore brings 
this action to recover the balance of 28 rupees. 

The appellant denies having made any contract witli the respon- 
dent, but says he made one with his brother Shumsheer who em- 
ployed the respondent; that Shumslieer undertook to build the 
house and verandah foi' 47 rupees, and that he has paid the amount 
and obtained his receij>t for the money. 

The moonsiff, in his decision, observes, that Jobmun has been 
unable to prove his objections by witnesses and receipts, nor lias the 
plaintiff been able to prove that he worked separately for the 
verandah, for wliich he acknowledges to have received 10 rupees in 
addition to the 19 rupees,” and he therefore decreed 18 rupees and 
costs of suit against Joomun and Anish. 

Joomun alone appeals, and stiites that he filed his receipts, but that 
the moonsiff would take no steps to frocure the attendance of his 
witnesses. This assertion is a mistake, for all the witnesses named 
by him were examined in the moonsiff ’s court, witli the exception of 
two, whom the appellant was unable to point out 

By their depositions the witnesses have failed to prove the receipts, 
for Aey only state they have heard the money was paid, and that at 
the request of Joomun they signed the receipts. They are unable 
to say that the contract was made with Shumsheer, but assert tka^ 
the work was done by the respondent I therefore confirm the 
moonsiff’s decision, and dismiss me appeal 
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The 8th January 1849. 

No. 26. 

Appeal from the decision of Baboo Poorno Chundevy Moonsiff of 
Howlahy dated Ath January 1848. 

Jugmohun Caiiongoe^ (Defendant,) Appellant, 

, * versus 

Moorleedhur, (Plaintiff,) Respondent. 

The respondent states that, on the 21st Falgoon 1197, the appel- 
lant borrowed from him 20 rupees, and pledged to him 15 gundahs 
of land, and that, before the money was paid,»he, in the year 1204, 
forcibly dispossessed him ; he therefore brings this action to recover 
from the appelhuit the principal together with interest. 

The appellant admits the (lebt and the mortgage, but urges that he 
only received 10 rupees, and that he liquidated the debt and received 
back the land from the respondent ^ 

The moonsiff, in his decision, says itxis proved that tlie land was 
mortgaged for 20 rupees, and that the appellant took forcible re-pos- 
session of it in 1204, and that he has faited to prove his plea, and he 
therefore decreed the principal with interest from the date of dispos- 
session. In appeal, the appellant urges that agreeably to Construc- 
tion No. 898„the respondent ought to be nonsuited, as he has sued for 
the debt and not for the land. Tliis is, unfortunately for the res- 
pondent, correct, for the Construction quoted by him is conclusive 
on the j)oint, and was overlooked by the moonsiff I therefore 
reverse his decision, and nonsuit the respondent. The costs of 
suit to be defrayed by the respondent 

The 8th January 1849. 

• No. 150. 

Appeal^ from the decision of Moulvee Gudah Hosseiny Moonsiff of 
First Town Divisiony dated the YOth March 1848. 

Shuinsheer Ally, (Defendant,) Appellant, 
versus 

Rumzance, (Plaintiff,) Respondent 

The respondent stated th».t in Sawun 1208, he lent the appel- 
lant 16 rupees, taking from him a ^‘nikas,” and that he was to repay 
him in two months; that the nikas” was destroyed by fire, and 
as the appellant has only paid him 1 rupee, he sues to recover the 
balance. 

The appellant denied the transaction in totoy but the moonsiff, 
considering the claim proved, gave a decree for ihe amount 
^ •The ap|:^llant urges that the transaction is not proved, there being 
discrepancies in the evidence of the w itnesses. The respondent was 
duly served with notice, but has failed to defend the appeal 
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Three witnesses deposed to the transaction before the moonsiff. 
One, Nizamut Ally, says he was asked at 7 o’clock in the day to write 
a nikas for 16 rupees, and that two others were present, and the 
appellant admitted he had received the money. Tunoo, witness, states 
that the transaction took place about one o’clock in the day. The 
witness, Nunoo Ghazee, says he does not recollect the date of the 
transaction, but that it occurred about a year ago, and that the 
appellant had paid 10 rupees of it, and that the respondent and his 
wife have quarrelled about the matter. The whole circumstance is 
suspicious ; and as the payment of the money to the appellant by the 
respondent is not proved by the witnesses, I discredit it altogether, 
and reverse the mooi&iff’s decision, and dismiss the suit with costs. 

The 8th January 1849. 

• No. 184. 

a 

Appeal from^ the decision of Moulvee Kheiroollah Shah Sudukshanee, 
Mooniiff of Zorowargunge^ dated 22nd March 1848. 

Nagur Chand Tundal, (Defendant,) Appellant, 

• * versus 

Chamaroo and others, (Plaintiffs,) Respondents. 

This was a suit brought by appellant to obtain possession of 5 
gundahs of arable land and 10 gundahs of tank purchased by him 
on the 5th Chyte 1207, together with mesne profits. 

The respondent Chamaroo admitted possession of the land and 
tank, but states that he paid Asmut Ally, the seller of the land, 
10 annas rent for the arable land for the year 1206, and offered tho 
same sum to the appellant for the years 1207 and 1208, but that he 
declined receiving it, and that he pays the rent of the tank to the 
zumeendar. The rate, however, and the name of the.zumeendar he 
omitted to mention. 

The moonsiff decreed that Chamaroo should settle with the appel- 
lant for the land and tank, and pay the costs of the suit. 

The appellant urges that the moonsiff has not decided the rates 
at which he should pay rent for the land and tank, nor given him 
any mesne profit for the period claimed, nor recorded any reason for 
his omission. ^ ^ 

The moonsiff has done right in not deciding the rate at which the 
appellant shall receive rent in perpetuity, but he should have 
declared the amount he is entitled to for wasUat It is proved that 
the arable land lets for 3 rupees per kanee, but there is no evidence 
to shew the rates at whicli tanks are let I therefore amend 
moonsiflTs decision, and award appellant wasilat for 5 gundahs of 
land, at the rate of 3 rupees per kanee, which amounts to rupees 
2-13, from the year 1207 to the present date, and interest thereoia 
to the date of realization. The respondent must settle with the 
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appellant within two months at the local rates for the land and tank, 
and failing to do so must give them up. He will also be liable to 
mesne profits at the rate of 3 rupees per kanee from this date till he 
settles for the land or gives it up. Costs of suit, with interest thereon, 
to be defrayed by the respondent 

The 9th January 1849. 

No. 220. 

Appeal from the decision of Baboo Sath Cowree Deb^ Moonsiff of 
Zorowargungey dated 14fA April 1848. 

Zeenut Ally Talookdar, (Defendant,) Appellant, 

• versus 

Alam Seree and Mohbut Ally, (Plaintiffs,) Respondents. 

The respondents pleaded that the appellant, who i§ tljeir talook- 
dar, forcibly compelled them to sign a deed of sale of 16 gundahs of 
land belonging to them, for which he gave them no*" consideration, 
and they therefore sue to set aside ’the deed. 

The appellant replies that the land ^as voluntarily sold to him 
by the respondents on the 3rd Chyta 1208, and tha*t he paid them 
for it the sum of 16 rupees, when they made over to him their title 
deeds. ^ , 

The respondents produced some witnesses to prove duress, and 
the appellant filed the title deeds and gave in a list of seven wit- 
nesses, of whom one only was examined on his behalf. The moonsiff, 
considering duress proved, reversed the deed of sale; and the appel- 
lant now urges that only one of his witnesses was examined, and 
that he was never called upon to take steps for procuring the attend- 
ance of the remainder. This plea is correct, and I therefore reverse 
the moonsiff ’s ^decision, and return the case that the moonsiff may 
call upon the appellant to take the usual steps for procuring the 
attendance of his witnesses. 

The appellant is entitled to the value of his stamp. 


The 9th January 1849. 

No. 221. 

Appeal from the decision of fdr, Finney ^ Moonsiff of Second Town 
Division^ dated 9th April 1848. 

Zeid Mohamed, (Defendant,) Appellant, 
versus 

Meer Ally Mohajun, (Plaintiff,) Respondent 

The respondent stai;es that he had a contract from the salt agent 
to bring salt from Khyouk Phyoo, and, on the 17th Phalgoon 1208, 
hired a sloop, called the Futtah Kureem^ of the appellant, and advanced 
him 25 rupees, and he was to start far Khyouk Phyoo for the salt on 
the 28th of the month; tliat there were penalties in the deed of 
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engagement to the following effect, that if the appellant failed to 
fulfil the contract he should rorfeit the sum of rupees 300, and if the 
respondent detained the vessel at Khyouk Pbyoo beyond 15 days he 
should forfeit the same amount of penalty to the appellant; tba^ 
the appellant failed to send his vessel at all, and he therefore brings 
this action to recover the full penalty of the deed. 

The appellant denied the transaction altogether, and pleaded that 
he went in his vessel, in the month of May 1208, to Naraingunge to 
bring lime, and did not return till the 28th Phalgoon, so that it was 
impossible for him to have hired out the vessel ; that he has more- 
over a partner in the vessel, and that his name would have been 
entered had the deed really been written. 

The moonsiff gave a decree for the amount of penalty claimed, as 
the deed was proved, and the appellant failed to prove the allegations 
contained in his defence, though repeatedly called upon to do so. In 
appeal the* appellant urges ; mat the hiring the vessel is not proved, 
as the witncs^s live in difl^erent places, and have contradicted them- 
selves in many important particulars ; that if the hiring had really 
taken place, the respondent’s name would appear as the hirer in the 
vessel’s papers § and that thb respondent has not sued for the 25 rupees 
alleged by him to have been paid in advanffe, and that he could not 
prove his defence, as he left Chittagong after the institution of the 
suit • • 

Two witnesses have deposed to the execution of the kerayah- 
namah ^or deed of hire,) and I can see no discrepancy whatever in 
their evidence. There were six other witnesses to the deed, but the 
respondent was unable to serve them with a subpoena, and their evi- 
dence was consequently not taken ; the ship’s papers were in the pos- 
session of the appellant, and if they were material to his defence he 
ought to have filed them for his plea, that he couM. not prove his 
allegations because he had* left the country, will not avail him, as his 
pleader was in attendance during the trial of the suit. It was not 
necessary that the respondent mould have sued for the 25 rupees, 
advanced by him as hire, as he is suing for the penalty incurred by 
the appellant’s neglect to fulfil his contract I therefore confirm the 
moonsifi’s decision, and dismiss the appeal. 

. The 10th Janujiet 1849. 

No. 224. 

Appeal from the decision of Mr. W. JVriqht. Moonsiff of Sundeep^ 
dated 2Qth April 1848. 

Mahomed Hashim and Shumsheer, (Defendants,) Appellants, 

versus 

Mahomed Akber and Mahomed Torab, (Plaintiffs,) Kespondents* 

, The respondents state that, on the 19th Chyte 1224, Kala Beebdb 
sold to their mother, Noor Beebee, 15 gundahs of land, belonging to 
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Zimah Razah Fukeer, and that she died leaving them in possession ; 
that the appellants gave them a kubooleeut for 12 gundahs of the 
land in 1239, and paid the rent for it for the years 1240 and 1241 
and 1242, but have refused to pay since; ana they therefore bring 
this action to recover possession, together with mesne profits from 
the year 1243 to the present time. 

The appellants answer that the estate consists of 3 kanees, 5 
gundahs, of which their father, Abeer Mahomed, was owner of 1 
kanee, 16 randahs, 2 cowrees, and Mahomed Mundeer of the remain- 
der, and they deny that they ever executed the kubooleeut. Maho- 
med Hashim specially pleads that he was at Bullooah from Maugh to 
Chyte in the year 1239, and that it was consequently impossible that 
he could have signed the kubooleeut in the month of Phalgoon. 

Shamsooter appeared and claimed 2 gundahs of the land, included 
in the plaint, as his, and stated that he had purchased it from 
Mundeer, a former proprietor. 

The moonsiff deputed an ameen to measure the. land, and he 
reported that the amount is not* 12 gundahs, but 11 gundahs, 
1 cowree, 2 krants, 4 dunts, of which 7 cowrees 15 teels are in the 
possession of Shamsooter, and 4 gundalife, 1 cowree^ 3 teels in the 
possession of Yaz Mahofhed, the remainder being measured in the 
names of the appellants and respondent.s, and of which the respondents 
claim 5 gundahs, 1 cowree, 1 krant, 4 teels. After receiving this 
report, the moonsiff recorded his opinion that the respondents are 

f )roved to be entitled to 9 gundahs, 2 cowrees, 1 krant, 9 teels of the 
and claimed by them, of which 4 gundahs, 1 cowree, 5 teels are in 
their possession, and he therefore decreed possession of 5 gimdahs, 
1 cowree, 1 krant, 4 teels, with mesne profits from the years 1245 
to 1254, both inclusive, and costs of suit in proportion. 

The appellaitts urge, first, that it has not been shewn that Kala 
Beebee had any proprietary right in the land, and that, consequently, 
any sale by her to the respondents’ mother is void ; second, tliat 
the moonsiff took no evidence from Mahomed Hashim to prove that 
he was in Bullooah when the kubooleeut was executed ; third, that 
they are ignorant of the contents of the documents proving part of the 
land claimed to belong to Yaz Mahomed ; fourth, that the respon- 
dents ought to be nonsuited, as part of the land claimed is proved to 
be in the possession of Shamsooter; fifth, that the. lands have been 
measured by the collector in their name, and yet no suit has been in- 
stituted to reverse the measurement papers; and lastly, that the 
ameen has given a report in favor of tne respondents from corrupt 
motives. 

The first plea was not urged by the appellants in the moon- 
sifTs court, and cannot be entertained now. The second plea 
is incorrect. The moonsiff called upon the appellants to prove 
the alibi set up by them, but they omitted to produce any evi- 
dence. The documents referred to in the third plea are copies 
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of a plaint and answer thereto^ in a suit in which Yaz Mahomed 
was plaintiff and Hashim defendant^ and prove that the land deduct- 
ed from the respondents’ claim was admitted by the appellant to be 
in the possession of Yaz Mahomed. The respondents, as urged 
in the fourth plea, are not liable to nonsuit for having omitted 
to include Shamsooter among the defendants the land was privately 
sold by the appellants to him, and the respondents could not be aware 
of the fact The moonsiff has deducted it from the claim as not 
provecL It was unnecessary that the respondents should sue for the 
reve^al of the measurement papers before they made their claim. On 
production of the decree, the collector will doubtless correct them. 
With regard to the Ikst plea, I can only observe that no particulars 
are urged to enable me to ascertain if it is correct. There is nothing 
on the face of the report to lead the court to suppose that the ameen 
has been partial or corrupt, and no objections to it were made pre- 
vious to the decision of the suit I therefore confirm the moonsiff’s 
decision, and ^smiss the appeal. 

The respondents will be entitled to wasilat at the rate laid down in 
the moonsitf’s proceeding, from the date thereof to the date of their 
obtaining possession, and alfto interest upon the amount of wasilat, and 
costs specified in the plaintiffs’ decision till their realization. 


The 10th January 1849. 

No. 232. 

Appeal from the decision of Saboo Sath Cowree Deby Moonsiff of 

Zor owar gunge y dated 13 /“A April 1848. 

Budenath Dass, (Plaintiff,) Appellant, 
versus 

Weizoodeen, (Defendant,) Respondent. 

The appellant stated that Meioodeen had a tuppa of 1 kanee, 
16 gundahs of land in talook Antemokeem upon the annual rent of 
7 rujpecs, 7 annas, 8 pic, 3 d., and th%t he sold his rights to him in 
the month of Chyte 1199, but that the respondent refuses to receive 
his rent, and he therefore brings this action to compel him. 

The respondent pleaded that he purchased talook Antemokeem 
at public auction on the 8th Bysack 1201, and served notices upon 
the different ryuts to attend him and settle for their land, but no one 
came forward for 2 kanees, 5 gundahs of it, and he consequently let 
it out to Mahomed Azeem and Amzid Ally, and received rent from 
them for the years 1201 and 1202, when they gave up the landi; 
that he, in the year 1203, let it to Meioodeen; but that he has never 
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paid him rent^ and he has consequently brought a suit against him 
which is still pending. 

The appellant filed several dakhilas 5 and the tuppa pottah granted 
to Meioodeen, but failed to prove that Meioodeen had ever sold the 
land to him, and the moonsin* consequently dismissed the suit 

The appellant urges that his right to hold the land at a fixed rent 
is proved, and that a decree of the moonsiirs court upon the subject 
is conclusive. 

The appellant has filed several receipts for rent granted by Banoo 
talookdar to Meioodeen, antecedent to the date of the respondent’s 
purchase, but has altogether failed to prove that he has purchased 
Meioodeen’s rights. The moonsitt'’s decree, alluded to, proves nothing. 
It is dated the 28 th^ April 1840, corresponding with the year 1202, 
or one year later than the respondent’s purchase, and is for rent 
claimed by Budenath as tuppadar against Meioodeen .as his under- 
tenant. Meioodeen did not defend the suit, and the respondent was 
not made a party to it. The respondent issued notices to the ryuts 
to come forward to settle, and neither Budenath nor Meioodeen did 
so, and I therefore confirm the moonsitf ’s decision, and dismiss the 
appeal with costs. ^ 


The lOxn January 1849. 

No. 222. 

Appeal from the decision of Baboo Sath Cowree Deby Moonsiff of 
ZorowargungCy dated \5th April 1848. 

Budenath, (Defendant,) Appellant, 
versus 

Weizoodeen, (Plaintiff,) Respondent 

This was an action for the rent of 2 kanees 5 gundahs, the sub- 
ject of the suit No. 232, from the year 1203 to 1207. The moon- 
siff, for the reasons given by him in that case, declared the respon- 
dent entitled to receive rent £rom Meioodeen, the ryut, and that the 
amount should be determined in the execution of the decree. 

This is irregular and contrary to the precedent laid down by the 
Sudder Court in the case of Ramcoomar Chuckurbutty and others, 
versus Ram Buttacharj, in which it was decided : “ that it is irre- 
gular to award mesne profits in general terms and without specifi- 
cation of period from which they are recoverable.” I therefore reverse 
the moonsitf’s decision, and return the case that he may amend his 
decree and specify the period for which the respondent is entitled to 
rent The appellant is entitled to the value of his stamj). 
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The 15th Januaey 1849. 

No. 582. 

Appeal from the decision of Baboo Poomo ChundeVy Moonsiff of 
Howlahy dated %th September 1848. 

Rammohun Beid^ (Plaintiff,) Appellant, 
versus 

Fokeer Chand Banissur and others, (Defendants,) Respondents. 

The appellant states that Ramjee sold him 3 dhoons, 6 kanees, 
17 gundahs, 2 cowrees, or a 4 annas share of tusnft* Mookoond Ram 
and gave him possession, and that the respondents cultivate 1 kanee, 
1 9 gundahs, 1. cowree of land ; that tliey paid him rent in the year 
1191, but have withheld it since 1197 ; and he therefore brings this 
action to ob^aip possession and rent for the year 1206. 

Banissur answers that he docs, not cultivate any land belonging 
to the appellant, but that he cultivates 2 kanees, 12 gundahs, 
2 cowrees of land in turuff Mookoond Ram, for which he has paid 
Bindrabun Nundee to the year 1204; that in that year Bindrabun 
Nundee gave a talookdaree pottah to Bindrabun Mojumdar, and that 
he has paid rent to him from that year to the present tune. 

Bindrabun Nundee’s son states that he has had possession of the 
land for more than twelve years, and that the appellant has not 
stated what became of the rent from the years 1191 to 1197, nor 
assigned any reason for claiming rent simply for the year 1206. 

In his decision the moonsiff states that he gathers from the answers 
of the defendants and the depositions of the witnesses that appellant 

{ )urchased his share of the turuff in the month of Poos 1195, and that 
le has been unable to prove that he has ever received a farthing of 
rent, or in any other way held possession of the land ; that the de- 
fendant has proved that he has always paid rent to Bindrabun 
Nundee; and that, consequently, the appellant’s claim is barred by the 
statute of limitations as his suit was not instituted till the month of 
Chyte 1208 ; and that although the suit was in the year 1846 struck 
off the file on default, lapse of time is declared by Section 2, Act 
XXIX. of 1841 .not to be prevented 4hereby, and he accordingly 
dismissed the suit. 

The appellant urges that he was not allowed to file all his evidence, 
and that, as his suit was pending in 1846, his claim is not barred. 

The appellant caused the attendance of two witnesses only in the 
moonsiff'’s court, who stated that they had heard that he had received 
rent from the respondent, but no other evidence has been adduced, 
and his vakeel distinctly declared, on being questioned by the moon- 
siff, that he had no other evidence to bring forward. Section 2; 
Act XXIX. of 1841 declares that dismissal of a suit under its pro- 
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visions shall not prevent lapse of time under the law of limitations 
being incurred, and in this case, taking the date of purchase as the 
ground of action, more than thirteen years have elapsed. I therefore 
confinn the moonsiff’s decision, and dismiss the appeal 


The 15th January 1849. 

No. 583. 

Appeal from the decision of Bahoo Poorno ChundeVy Moonsiff of • 
Howlahy dated Sth September 1848. 

Rammohun Beid, (Defendant,) Appellant, 
versus 

Koilas Chunder, (Plaintiff,) Respondent. 

The respondent states that his father purchased a 12 annas share of 
turruff Mookoond Ram in the year 1 1 94, the appellant being the pur- 
chaser of a 4 annas share, and that 1 kaitee, 19 gundahs, 1 cowree of 
land, cultivated by Banissur and others (the defendants in suit No. 
582,) and 17 gundahs 2 cowrees cultivated by Ramdass and others, 
(the defendants in suit No. 584,) belong to him; and that the 
appellant, in collusion with the collector’s ameen, has got the land 
recorded in his own name, in dags 1097, 1098, 1102, 1103, 3315, 
and 3316, and he therefore brings this action to have his name 
substituted for that of the appellant 

The appellant declared the land to belong to him, and urged 
that he had always received rent from the ryuts, but the moon- 
siff, for the reasons assigned by him in case No. 582, gave a decree 
in favor of the respondent The appellant has brought no new 
evidence in this case in the moonsilFs court, and I therefore pass 
the same order as in case No. 582. 

The 15th January 1849. 

No. 584. 

o , 

Appeal from the decision of Baboo Poomo Chundery Moojisiff of 
Howlahy dated Sth September 1848. 

Rammohun Beid, (Plaintiff,) Appellant, 
versus 

Ramdass and others, (Defendants,) Respondents. 

This was an action to recover rent from the respondents for part 
of the land which formed ^he claim in suit No. 583. 
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Tlie respondents pleaded that they had never paid rent to the , 
appellant at all, but held the land on a lease from Bindrabun Nundce, 
and this they proved. The appellant did not offer any evidence in 
this case, and the moonsiff, therefore, for the reasons assigned by him 
in case No. 582, dismissed the claim. The same order is passed by 
me in this case as in case No. 582. 


The IGxn January 1849. 

No. 586. 

Appeal from the ieddon of Kaxee Furahutoollah^ Moonsiff of 
Bhojpoor^ dated \Sth September f848. 

. Prankishen, (Plaintiff^) Appellant, 
versus 

# 

Soodaram and another, (Defendants,) Respondents. 

The appcllsyit states that, on the 14th Jeit 1199, he lent the 
respondent 39 rupees upon a bond, to be repaid bv 13 maunds of 
i^otton, but as this has not been done he brings the action for its 
value. • • 

The respondent admits that he borrowed tlie money, but pleads 
that he supplied the cotton ujion the 29th Poos 1207. 

The moonsiff*, in his decision, states that the appellant’s vakeel 
(piestioned one witness as to the price of cotton at the date of the 
transaction, but failed to ask the same question to the second, and 
that, conse(]uently, his claim is not proved, and that moreover he 
unnecessarily made the son of the respondent defendant, and he is 
therefore liable, under tile provisions of Act XXIII. of 1840, 
Section 40, to damages, and he therefore dismissed the case, and 
awarded the son of the respondent 2 rupees damages and costs of 
suit. 

In this case, as the respondent admits that he borrowed the money 
but pleads payment, the moonsiff should have ascertained the truth 
of the plea- If it was of importance to ask the witness the price of 
the cotton, the moonsiff shoidd have dene so himself, and not have 
dismissed the case. Act XXIIL of 1840 refers to the mode of serving 
notices in Calcutta, so it is probable the moonsiff intended to write 
Regulation XXIIl. of 1814, Section 40. But if this be so, that Section 
gives him no power to award damages : it simply declares that the 
amount adjudged shall be specifically entered in the decree. I there- 
fore reverse the'moonsifTs decision, and return the case that he may 
take evidence on behalf of the respondent, and decide the case upon 
its merits. 

The appellant is entitled to the value of liis stamp. 
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The 16th January 1849. 

No. 587. 

Appeal from the dedsdon of Kazee Furahutoollahy Moonsiff 
of Bhajpoovy dated %th September 1848. 

Ramsoonder, (Defendant,) Appellant, 
versus 

Mahomed Azeem, (Plaintiff^) Respondent. 

The respondent states that Alleo Khan was in possession of a talook 
named Ado Ghazee, at the fixed rent of 41 rupees, 6 aimas ; that he 
sold 1 dhroon of if. to him, the respondent, at the fixed rent of 
16 rupees, and 2 kanees to Jan Ally and others, upon 2 rupees; and 
retained the rest of the estate in his own possession at the fixed rent 
of 23 rupees, 4 annas ; that his rights and interests in the talook 
were sold in execution of a decree of court, and purchased by him 
(the respondent) on the 22nd August 1844 ; but that Rammohun and 
others, on the pretext of its having been mortgaged to them, will not 
give him possession, and he therefore sues to obtain it^ 

Rammohun pleads that the lands were pledged to him by Alleo 
Khan in 1203, and have not been redeemed. 

The appellant urges that Ado Ghazee is a:shikmee talook in his 
zumeendaree, and that the jumma is 44 rupees, 7 annas, 9 pie, and 
that the alleged sales of part of it to the respondent and others are 
void, as they have never been sanctioned by him. 

The moonsiff^ in his decision, says that there is no evidence of the 
mortgage, but it has been admitted by the respondent’s vakeel, and 
that it is proved that the respondent purchased the rights of Alleo 
Khan in 1 d. 15 k. 4 g. 2 c. 2 c. of the talook at the specified rate of 
23 rupees, 4 annas, and he therefore decreed that the respondent 
should, on satisfying the mortgagee, be put in possession, and that he 
should pay to the zumeendar tne rents paid by Alleo Khan. 

Ramsoonder, the zumeendar, appeals on the ground that the 
moonsiff* has not enquired into the validity of his objections to the 
amount of jumma; and that his rights are injured by the decree. 

I am of opinion that, in this case, the rate at which the talook 
should be held cannot be inv«estigarted. The respondent brought his 
action to obtain possession of the land purchased by him as belong- 
ing to Alleo Khan, and that has been decreed to him with the under- 
standing that he is to pay whatever rent Alleo Khan did. The ques- 
tion therefore is open, and to decide it, it would be necessary to en- 
quire whether Alleo Khan sold any and what lands to the respondent 
and others, and whether he had any right to do so, without the con- 
currence of the zumeendar, — questions clearly distinct from the 
point at issue in this case. I therefore confirm the moonsiff’s decision, 
and dismiss the appeal. 
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The 16th Januaey 1849. 

No. 588. 

Appeal from the decision of Mauhoee Gudah Hossein, Moonsiff of 
First Town Divisiou, dated \2tli September 1848. 

Hossein Ally, (Defendant,) Appellant, 
versus 

Rahoinutoollah^ (Plaintiff,) Respoijdent 

The respondent states that he is the proprietor of 10 beegahs of 
rent-free land^ called Shah Nizain, of which, on the 5th Assin 1198, 
he rented out 1 kanee 10 gundahs to Akbur and Gomanee; that 
he mortgaged ^t in 1205 to Anees for three years, at the end of which 
time he again took possession and has held it to the present time, 
but that the appellant has »ow, in collusion with the ameen, caused 
lais own name to be recorded as the proprietor; and he therefore 
brings this action to reverse the measurement papers, and obtain the 
record of his own name. • 

The appellant urges that Shah Nizam was the great-grandfather 
of himself and the respondent, and had two sons, of one of whom 
he is the grandson, and the respondent of the other, and tljat the 
lands were equally divided into two portions ; that he (the appellant) 
used to hold his share, but verbally gave an ijaraJi of it to the res- 
pondent and left the country, and that the respondent, knowing his 
right to it, caused his (the appellant’s) name to be recorded as 
proprietor, * • 

The moonsifl* states that it is proved by the evidence of the culti- 
vators that they paid rent to the respondent till he mortgaged the 
land, and that since its release they again pay him, and that, although 
the ap[)cllant has produced witnesses, who depose to the ijarah, he 
cannot credit their evidence; because, first, it is incredible that a 
lease for eight years should have been given without any deed, and 
the appellant hag omitted to state th« year of the lease; second, 
that the lands were measured in 1245, after the expiration of the 
alleged lease, and yet for nearly ten years, the appellant took no steps 
for receiving possession of them, and he therefore gave a decree in 
favor of the respondent 

The appellant urges the same objections as he did before the 
moonsiff, but, for the reasons stated by that officer, I consider the 
testimony of his witnesses incredible, and also to be rebutted by the 
evidence adduced by the respondent I therefore confirm the moon- 
silTs decision, and dismiss the appeal. 
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The 16th January 1849. 

No. 589. 

Appeal from the deeismn of Moulvee Si/ed Khyroollah Shah Eudtik- 
shanecy Moonsiff of Bhutteeary^ dated \^th September 1848. 

Mahomed Wasil Chowdrcc, (Plaintiff^) Appellant, 
versus 

Mahomed Mokeem, (Defendant,) Respondent. 

The appellant claimed 19 rupees, 8 annas rent, with interest there- 
on, from the respoiKlent, on account of a talook in his j)ossession. 

The respondent admitted that the talook was in his possession, 
but pleaded that he had piiid the rent claimed. Up filed in tlie 
inoonsirt‘’s court some receipts granted to him by Rumzan Ally, the 
gomastali of the appellant, and the moonsiff* therefore dismissed the 
claim, observing that the hand-writing of the gomastidi iij)on the 
dakhilas corresponded with his hand-writing upon other papers. 

The appellant urges that the receipts •filed have not been proved 
to have been given bv Rumzan Ally, and tliis is true. The moonsiff, 
however, did not call u])on the respondent to prove them mid his 
investigation* therefore is incomplete. I retjurn the case tliat the 
moonsiff* may call upon the respondent to prove his receipts. 

The appellant is entitled to the value of liis stamp. 


The 19th January 1849. 

No. 11. 

Appeal from the decision of Baboo Opinder Chunder Nynrutten Pun- 
dity Seco7id Principal Sudder AmeeUy dated \Hth September 1848. 

Musst. Doolub Beebce and Shmnshare Ally, Appellants, 

versus 

Musst. Beejan Beebee, Resjpondent 

The respondent states that her father, Mahomed Deim, died in the 
month of Bysack 1207, possessed of a brig named the Jeisorah^ 
valued, with her stores, at rupees 3,000, and a share of another brig, 
named XJos. Jeimallahy and worth 1,400 rupees and various other jiro- 
perty mentioned in her plaint, leaving herself and two wives, Musst. 
Doolub Beebee, the appellant, and Kliutajah Beebee, and several 
children, his* heirs ; that they all lived together, and that Mahomed 
Kamil managed their affairs and traded with their joint funds, but 
that he died in Poos 1207, leaving his wife, Nukeeiiah Beebee, his sole 
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heir ; that during his life time he sold tlie half share they had in 
tlie brig Jeimallahy and despatclied the brig Jeisorah to Akyab and 
Madras, imder ciiarge of a serang, freighted with rice, which he dis- 
]K>sed of to great advantage, realizing, by its sale, tlie sum of rupees 
4,846, and tliat deducting therefrom the sum of rupees 600, on 
account of seamen’s wages, port clearance charges, &c., &c., there 
remained a net profit of rupees 4,246 ; that the serang then pur- 
chased with part of this money 4,500 rnauuds of kurkutch salt on 
the Madras coast for rupees 1,125, which he conveyed to Chittagong 
and delivered to the salt agent, from whom the sum of rupees 2,514-1 
is due on account thereof to the owners of the brig, the same being 
credited in the salt t)fKce in the name of Mahomed Kamil; Uiat 
Sliumshare Ally, upon the death of Mahom«d Kamil, took the 
management of their affairs and collected many outstanding debts, but 
that, having cjuarrelled with her (the respondant,) he, by the advice 
of Doolub Beebee, turned her out of the house in the month of Assin 
1 207 ; that this time the value of their common estate amount- 
cfl to rui>ees 12,262-2-6 of personal property, and of 1 droon, 14 
kiuiees, 10 gimdahs of land, of which she, the respondent, is entitled 
to rupees l,424-8-10-2-l-3*of the personal property and to 3 kanees, 
8 gundalis, 2 cowrees, 1 kraiit 3 dunts, of the real, and she therefore 
brings this action against Shumshare Ally and Doolub Beebee to 
obtain it • • 

In defence of the claim the appellant, Doolub Beebee, pleaded that 
the respondent has greatly exaggerated the value of the estate, and 
that, on the death of Mahomed Dcira, he desired her (the appellant) to 
jKiy to the respondent the sum of rujxjes 400 conditionally that she 
should waive all claim to the estate left by him, and that she did so, 
and received from the respondent a farkhuttee, or receipt in full; 
that moreover, before his death, her husband settled upon her all he 
possessed in the world, and beijueathed his family to her care. 

'File }>rincipal sadder amecn drew up a proceeding agreeably to 
the provisions of Regulation XXVl. of 1814, declaring the points for 
investigation, but ho irregularly specified the evidence required. In 
his final roobukarree he declares that the farkhuttee produced by the 
a])pellant is not proved, and that there is no sufficient reason assign- 
ed lor its execution ; that he called upon the appellant to produce 
her alleged deed -of settlement, but thaf she has failed to do so or to 
produce any other evidence to the fact ; that it is proved that the 
value of the personal estate left by Mahomed Deim amounted to 
rupees 9,083-4-6, from which must be deducted rupees 200 for 
charges incurred in his burial, and that this done, there remains 
ruixies 8,883-4-6, for division among his heirs : that of this, agree- 
ably to the futwa of the law officer, the respondent is entitled to a 
1 kanee, 15 gundahs, 3 cowrees, 1 k., 4 d., 4 r. share, or rupees 
994-3-1-10-11, and Mahomed Kamil, deceased, to 3 kanees, 3 gun- 
dahs, 5 cowrees^ 3 d, 23 r. share, or rupees 1,195-12-17-33, of 
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wliich, after deducting rii]:)ees 200 for his burial expenses, the respon- 
dent is entitled, as one of his heirs, to rupees 345-9-1-1-27, making 
a total of rupees 1,339-11-2-11-38, and this amount accordingly 
lie decreed with interest and costs. It must be observed that lie 
omitted to jiass any order relative to the claim upon the real cstati\ 

From this decision the appellant urges, first, that the farkhuttee 
cxecmtetl by the respondent and rejected by the second principal 
sudder ameeii, is proved; second, tliat the principal sudder ameen 
refused to accept evidence to her settlement; and third, that the sliip 
Jmorah^ valued at 3,000 rupees, has been lost since the institution 
of the suit. 

The evidence of the witnesses to the exccuti(fn of the farkhuttee is 
not credible ; they •are of a low rank in life, and had never seen 
the respondent before the date of the alleged transaction, and they 
are unable to assign any reason for it The farkhuttee, moreover, 
which is filed, has several erasures in it, but hy whom done, or when, 
is not in evidence. The assertion of the appellant tlij^t she was not 
called upon to prove the settlement of the estate ujion lier is false. 
She was duly called upon and failed to produce any evidence 
whatever. • • 

Tlie third plea w’as not investigated by the second principal sudder 
ameen, and the api>eal was therefore admitted in November last, and 
both parties Were called upon to adduce such dvid(‘nco as they might 
wish. Tlie respondent filed an answer to the apjwal, denying the 
sinking of the vessel and urging that the apjKjllant liad privately sold 
it. She made no objection to the omission of the second j>rincipal 
sudder ameen to award her any part of the land claimed by her, 
but siniiJy prayed that his decision might be affinned. The appel- 
lants produced three respectable witnesses, merchants in the town of 
Chittagong, who stated that they had heard the vessel was lost, anti 
knew that the*serang and crew had escapcnl and returned to town. 
"J"lie respondent produced the serang and a moonshee employed in 
the vessel and one other jierson, and they all three deposed to the 
vessel being lost, and denied that they had ever heard that the 
ai>pellant had sold her. Under these circumstances the value of the 
vi'ssel, or rupees 3,000, must be deducted from the personal estate 
of Mahomed Doiin, which will leave the sum of rupees 5,883-4-6, 
to be divided among the heiits. 1 therefore amend -the decree of the 
second principal sudder ameen, and award to the respondent the sum 
of rupees 658-9-1-10-11, out of Mahomed Deim’s estate and rupees 
219-14-12-24, out of the estate left by Mahomed Kamil, together 
with interest thereon from the date of complaint to the date of re- 
alization. The costs, incurred in the second principal sudder amcen’s 
court, by the rcsix)ndent, must be paid by the apr)ellant, together 
with interest thereon, from the date of decision to the date of reali- 
zation, from Shumshare Ally and Doolub Beebee. 

The costs of appeal to be defrayed by each party^ respectively. 
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The 19tii January 1849. 

No. 12. 

Appeal from the decision of Baboo Opindcr Chvndtr Nifariitten Pun-- 
dity Seeond Principal Sadder Ameen^ dated \^th September 1848. 

Musst. Doolub Beebcc and Sliumshare Ally, Appellants, 

versus 

Musst. Khutajah Beebce, Respondent. 

The respondent, who is the wife of Mahomed Dcim, l)ron^lit 
this action to recover from the appellants her s}\a^e of the })roperty 
left by her husband. The particulars of the case are the same as 
those of case^No. 11, and need not therefore be re-capitulated. 1 
therefore amend the decision of the second principal sudder ameeii, 
and award to the respondent the sum of rupees 367-11-3-7-3, toge- 
ther witli interest thereon, from tlie date of complaint to the date of 
realization, l^he costs incurred by the respondent, in the court of tlie 
second principaj sudder ain€en,must be defirayed by the appellants, 
together with interest thereon, from the date of decision to the date 
of realization. 

Each party to pay their own costs in appeal. • 


The 20Tn January 1849. 

No. 10. 

Appeal from the decision of Baboo Opinder Chunder Nparutten Pun- 
dity Second Principal Sunder Amcen, dated 6th September 1848. 

Mahomed Kassim and Musst Russa Beebec, Appellants, 

versus 

Mirium Beebee, Respondent. 

The respondent pleads that her father, Golam Nuvee, had a rent- 
free estate, which was resumed by thi collector, and that after its 
resumption it was settled with her as a talook, and that 1 d., 10 k. of 
the land arc in the possession of the appellants and others, wlio have 
paid her no rent since the year 1240; that in the year 1247, they 
attacked her house, and, under fear of bodily injury, compelled her to 
sign a deed of partition, acknowledging them to be joint proprietors 
of the estate with herself, and that she brought an action to set aside 
the deed and obtained a decree for that purpose in June 1843. The 
present action is brought to obtain the sum of rupees 1,265, being 
rent due to her f^om the years 1241 to 1251. 
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The apjx'llant, Kassim, admifs the Jand to be in the possession of 
Jiiiiiself and others, but pleads that they hold it by various pottalis as 
talooks and howalehs piirehasod by them, and that the fixed rent for 
the whole is rupees 26-13 ; that the lands were held Jvhas by Go- 
vernment, to whom they paid the rents for the years 1241 1242, and 
1243, and by wljom they had been refunded to the respondent 

Musst Russa Bcebec denies that any part of the land claimed was 
in the possession of her late husband, Mjiliomed Hafiz, who, slu* 
asserts, had long separated himself from the other parties sued in 
this case. 

The second principal sudder ameen in his proceeding, drawn uj> 
agreeably to Regulation XXVI. of 1814, observes that the appellant’s 
claim to hold the lands in virtue of their deeds of sale lias already 
been decided against them by the civil court, in tlie suit brought by 
the respondent to reverse the deed of partition, and that if is therefore 
alone necessaiy to ascertain the amount of land in their possession, and 
tlie rates at wliich they ought to pay rent for it, and he accordingly 
called for evidence upon those points only. * 

In his final decision he says, it is proved that 7 k., 12 g., 3 c., 1 1 k. 
of land arc in the possession of Shumsheer, Dowlut, ivid Buktar, and 
14 k,, 6 g., 3 c., 3 c., 18 d. in that of Mahomed Kassim and Russa 
Beehee, for which rent ought to be paid, and that the arable land lets 
for 3 rupees, *12 annas per kanee, and the gaitlcn lands at 5 nipees; 
that the total quantity of the land in the iX)ssession of the defendants 
amounts to 1 d., 5 k., 18 g.^ 1 c., 1 c., lid., which, at the annual 
rent of rupees 86-6-8-2, gives a total of rent due for eleven years of 
rujiees 950-5-5-2 ; that from this, however, the sum of 44 rii[)ecs must 
be deducted having been paid jointly to Government by Dowlut and 
Kassim, and this done, there remains the sum of rupees 906-9-5-2, 
due to the respondent; that of this Dowlut, Buktar, and Shumsheer 
should pay rupees 300-1-9-12, and Kassim and Russa Beebee rupees 
606-7-7-10, being the proportion due for the lands in their possession, 
and this amount he decreed, with interest thereon to the date of 
realization, and costs proportionably to the amount decreed. 

From tills decision Mahomed Kassim and Musst Russa Beebee 
have alone appealed, and they urge: 

1st That the decision of the judge, reversing the deed of parti- 
tion, has not reversed the detds of sme, by which they are entitled 
to hold the lands at a fixed rent as talooks and howalehs. 

2nd. That they have paid the rents claimed for the years 1241, 
1242, and 1243, to Government, from whom the respondent has receiv- 
ed them, and that the amount ought to be deducted from the decree. 

3rd. That the land was never in the possession of Maliomed 
■Hafiz, the husband of Musst. Russa Beebee, the appellant. 

4th. That the respondent has received the rents claimed for the 
jears 1250 and 1251, and that the amount ought to be deducted 
from the decree. 
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5th. That the second principal sudder aineen has, in opposition to 
the report of the ameen, decreed rent for more arable land than there 
really is in their possession. " 

6th. That the lands have been assessed at too high a rate. 

7 th. That the whole of the costs of the suit ought not to have 
been awarded to the respondent, but in proportion only to the 
amount of her decree, and that the value of a supplementary plead- 
ing, filed by the respondent, ought to be paid by her. 

The decision of the judge, dated the 28th June 1843, reversing the 
deed of partition, does not, it is true, reverse the talook and howaleh 
pottahs, but in that suit tlie appellants did not plead that they held 
the lands under suck tenures; on the contrary, they pleaded that 
they had purchased a proprietary right in tliQ^n. This plea was 
overruled, and the appellants cannot now bring forward a new plea, 
as it is estopped in Mahomedan law, on the ground of tenakuz, or re- 
pugnancy, agreeably to the precedent o£ the Sudder Court, in the case 
of Bhaiioo Beebee versus Imam Buksh, and dated the 5th of August 
1843. The setjond plea urged by the appellants is valid: they have 
not only filed receipts for the rents paid to Government, but, in the 
suit for the reversal of the •butwarah, the respondent admitted that 
she had received the rents from the Government The possession 
of the land by Malioined Hafiz, the husband of the appellant, Russa 
Beebee, as well as of the appellant herself, is clearly established by 
evidence, so that the third objection is bad, as also is the fourth, for no 
attempt has been made to prove the payment of the rents for the years 
1250 and 1251. The fifth and sixth objections are groundless. The 
quantity of land declared to be arable by the second principal sudder 
ameen is in accordance with the report of the ameen, and the rates of 
rent fixed by him are agreeable to tlie evidence of the witnesses and 
the ameen’s report. The seventh plea is erroneous, as the second 
principal sudder ameen ha5 decreed costs in proportion only to the 
amount decreed. The value of tlie sui^plementary pleading, however, 
ought not to be charged to the ap{)ellants, as it was rendered necessary 
by the omission of the respondent to enter the name of a defendani; in 
the original plaint. I therefore amend the decision of the second 
principal sudder ameen, and, confirming that part of it which declares 
Dowlut, Buktar, and Shumsheer liable to rupees 300-1-9-12, with 
interest and costg^, deduct from the amount decreed against Mahomed 
Kassim and Musst. Russa Beebee, the sum of rupees 19-1-8-3, being 
the amount of rent paid by them to Government for the years 
1241-42-43, and one rupee the valde of the supplementary plaint, 
which leaves the sum of rupees 434-15-1-10 to be defrayed by the 
appellants, together with interest thereon from the date of plaint to 
the date of realization. ThecoSts of suit, less one rupee on account of 
the supplementary plaint, as decreed by the second principal sudder 
ameen, with interest thereon, will be defrayed by the appellant The 
costs of appeal will be regulated according to the amount decreed. 
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The 22nd January 1849. 

Appeqls from the decision of Moulvee Abool Hossein^ Moonsiff (f 
ffathazaree^ dated 26th August 18^8. 

No. 591. 

Mahomed Hossein^ (PlaintiiF^) Appellant, 
versus 

Metunjee Shah, Sreemunt Shah, and others, (Defendants,) 
Respondents. 

No. 575. 

Sreemunt Shah, (Plaintiif,) Appellant, 
versus • 

Mahomad Hossein, (Defendant,) Respondent 

The plaintiff, Mahomed Hossein, says that he cultivates 2 k. 9 s. 
of land in turruff Doolubram, and pays rent for it. to BudenaUi 
Shah, that in the year 1209 Metunjee, calling himself a sharer, 
demanded rent from him, and forcibly cut his rice and parried off his 
betelnuts, and he therefore brings this action for 10 rupees, the esti- 
mated value thereof, and possession of the land. 

Sreemunt Shah, the brother of Metunjee, denies that he ever dis- 
possessed the plaintiff, but says that a quarrel arose about the land 
between the plaintiff and Kala Magee, and that he went to settle it, 
and that Kalft Magee cut the crops. 

As it was proved that Sreemunt Shah gave the orders for the 
cutting the rice and gathering the betelnuts, thoftgh the quantity 
taken could not be ascertained, the moonsiff decreed possession of 
the land to the plaintiff, and condemned Sreemunt Shah to pay the 
costs of the suit From this decision both parties have appealed; 
the plaintiff, because the value of the crops carried off has not been 
awarded to him, and the defendant, bec{\||use he has to pay the costs 
of suit • 

After reading the evidence I see no reason to disturb the moon- 
siff’s decision. The plaintiff’s witnesses have stated that some rice 
and betelnuts were carried aw^ by Sreemunt Shah, though they are 
unable to state the quantity. 1 therefore dismiss both appeals, and 
confirm the moonsifTs decision. 

The 27fH January 1849. • 

No. 580. 

Appeal from the decision of Ijfoulvee Abool Hossein, Moonsiff of 
Hathazaree, dated 25th November 1847. 

Ramsoonder, Appellant, 
versus*^ 

Shamut Ally, Golam Hossein, and otliers. Respondents. 

The respondent, Shamut Ally, pleads that, on the 13th Mangh 
1207, he advanced the sum of 60 rupees upon a soder putroh to Golam 
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Hossein and others^ for a hundred jarool trees and a soringah boat, 
that the planks were duly delivered to him, and that when he went 
to fetch mem away in the month of Assin 1208, he ascertained' that 
Ramsoonder Jiad tiken them all. 

Ramsoonder admits that he took the planks, but pleads that he 
bought them of Mahomed Kamil, Baker Ally, and others. 

The moonsiff, in his decision, says the contract is proved, and as 
Ramsoonder has taken the planks he must be answerable as well as 
the other parties to the contract, and accordingly gives a decree 
against the contractors and Ramsoonder. From this decision Ram- 
soonder appeals. 

In this case it is necessary to ascertain whether the contractors 
really delivered the wood to the respondent If ^hey did, they are 
clearly not responsible. If they did not, the respondent’s claim can- 
not hold good .against Ramsoonder. 

There are three witnesses, who give evidence that they cut the 
wood on the part of the gontractors and delivered it to the respon- 
dent, and that^they were afterwards employed by the respondent to 
bring it from the hills, where he had left it, and that when they went 
to bring it, they saw Ramsoonder carrying it away. 

These witnesses have not attempted to shew how they made over 
the wood to the respondent, nor that the respondent ever took pos- 
session of it, by appointing a watchman to look after it, or by marking 
it so as to shew his ownership, and their testimony is open to suspi- 
cion, for by making Ramsoonder a principal in the removal of the 
wood after delivery, they remove the omis from their shoulders. I 
do not therefore think that there is any credible evidence to shew 
that the wood was ever delivered to the respondent, and he cannot 
therefore include Ramsoonder in the plaint I therefore amend the 
moonsifTs decision, and release Ramsoonder. 

The respondent must pay his costs. • 


The 27 th January 1849. 

No. 581. 

Appeal from the decision of Moulvee^ Abool Hossein^ Moonsiff of 
Hathazaresj dated 25th November 1847. 

Ramsoonder, Appellant, 

versus 

Shamut Ally, Munoo and others, (Plaintiffs,) Respondents. 

This transaction is precisely the same as No. 580, with the 
exception of the contractors’ names being Mnnoo and Baker Ally. 
The same order is consequently passed. 
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The 27th January 1849. 

No. 517. 

Appeal from the decision of Moonshee Abool I^ssein^ Moonsiff of 
Bhojpoor^ dated \lth September 1847. 

Assanoollali^ (Plaintiff,) Appellant, 
versus 

Koolochunder and others, (Defendants,) Respondents. 

This was a suit to reverse the sale of a talook sold for rent due 
to the zemindar. The appellant stated that he had long held a 
talook named Assanoollah, Sufer Ally, and had paid rent for it to 
the zemindar to the year 1201 ; that it then came under the 
management of Government, and that he paid into the collectorate 
the rent for 1202, and received a receipt for the ^amount; that 
nevertheless, Koolochunder, who has a farm of the estate, declared 
the rents were unpaid for 1202, and brought it to sale in 1203, and 
purchased it himself; that he paid rent to KoolocRunder for the 
years 1203 and 1204, and yet he, declaring the rent for 1204 was 
due, had attached his goods, and to rererse the att^‘hment he (the 
appellant) has brought a separate action. 

The respondent admits tliat he purchased the estate at auction, 
when it wa» sold for rent due for 1202. • 

A third action was brought by the i*espondent to obtain possession 
of a part of the estate purchased by him, and all three suits were 
brought up together. 

On the 18 til March 1845, the moonsiff decided that the suit to 
reverse the sale was inadmissible, as it had not been brought within 
one month fipom the date of sale. He decreed possession of the 
land claimed by Koolochunder, and dismissed the suit brought by 
the appellant to reverse the attachment! 

The appellant appealed against the decision dismissing his suit to 
reverse the sale, but did not separately appeal against the two other 
decisions. On appeal the judge reversed the moonsiff’s decision as 
he was, under the Regulations, at liberty to bring his action within 
the period of twelve years, the sale not having taken place under 
Act XII. of 1841. 

The moonsiff, in his decision, states that he is, unable to reverse 
the sale, as in doing so he should interfere with the two decisions 
referred to above, from which no appeal was preferred, and he there- 
fore dismissed the claim. 

The appeal therefore was admitted in May last, to ascertain if a 
decision reversing the sale would oppose the decisions which had 
become final, and, if not, whether the sale is liable to be cancelled 
or not 

There can be no question, but that a reversal of the sale would 
interfere with the decision awarding possession of certain parts of 
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the talook to the respondent, though it would not necessarily set 
aside the decision dismissing the suit to reverse the attachment ; but 
I am nevertheless of opinion that the question of reversing the sale 
may be tried upoJi its merits, because all three suits were brought 
on and decided at the time, and the two decisions, called final by the 
moonsiff, are based upon the decision of this case. The appellant 
has satisfactorily proved, by receipts filed by him, that tliere was no 
arrears of rent due from him for the year 1202, for which the sale 
was effected, and the sale therefore was illegal and liable to reversal 
under the provisions of Section 14, Regulation VIII. of 1819, and 
I accordingly reverse the moonsifTs decision, and set aside the sale 
of the estate, which 'flras effected on the 6th August 1841. 

The costs of tlie original suit and appeal to beHlefrayed by the res- 
pondent 
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Pbesent: a. sconce. Esq., Additionai. Judge. 

The 10th January 1849.* 

No. 3 of 1847. 

Appeal from the decision of Moulvee Ashruf AUi^ Principal Sudder 
Ameeriy dated 2%th January 1847. 

Chundee Chum Sirkar, (Plaintiff,) Appellant, 
versus 

Jattra Mohun and Trepoorah Soonderee, (Defendants,) Respondents. 

This is a case of champerty. Plaintiff (appellant) sued the heirs 
of one Parbuttee CRum, to recover, under an agreement, dated 1st 
Assin 1244, the costs of a suit decreed in favor of Parbuttee Chum, 
as well as one-fourth of the sum decreed, on the plea that he had 
advanced funds to Parbuttee Churn to prosecute the suit, and that 
the latter, by the agreement just mentioned, bound himself to reim- 
burse and remunerate the plaintiff in the mode claimed. 

The principal sudder ameen tried the case upon its merits, and 
from that decree, dismissing the claim, Chundee Chifrn appeals, but 
the transaction upon which he founds his claim is entirely illegal : 
the ikrarnamah upon which he rests his case is per se invalid. The 
appeal cannot be heard, and is accordingly msmissed. The defen- 
dants appeared in neither court 

The 11th January 1849. 

No. 2 of 1847. 

Appeal from the decision of Moulvee Ashruf Alli^ Principal Sudder 
, AmeeUy dated 2%th January 1847- 

Musst'Kishoree Thakoorain, (Defendant,) Appellant, 
versus 

Musst. Anund Mohec, (Plaintiff,) Respondent 

The plaintiff in this case, Musst Anund Mohee, setting forth that 
her deceased husband, Kishto Chunder Rae, the husband of defendant, 
Gokool Chunder Rae, and Goluck Chunder Rae, being brothers, had 
the accounts of their zemindarees and other matters.kept in common ; 
and that her husband, Kishto Chunder Rae, had contributed, out of 
his own personal funds, between the years 1197 and 1202 Mughee, 
certain sums in behalf of the joint account, which the two other 
brothers had not repaid, sued to recover from Musst Kishoree Tha- 
koorain the sum of rupees 668-0-7, thus due for monies advanced 
either on her husband’s account or (since his death in Maugh 1200) 
on her own. In the whole plaintiff shewed Musst Kishoree’s one- 
third share of the advance to be rupees 829-4-17, and, giving her 
credit for the sum of rupees 161-4-10, due to her husband Gokool 
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Chpn(Jejr zir-i-mahajunee, apparently on some trading account, 
draws a balance of rupees 668-0-7. Plaintiff rested her case upon a 
written acknowledgment said to have been signed by Musst Kishoree 
in Kartick 1202 ; and the principal sudder ameen, believing this to 
have been granted by the defendant in acknowledgment of uie debt, 
decreed the sum claimed. 

Without pronouncing any judgment upon the genuineness of the 
acknowledgment now referred to, I am of opinion that the circum- 
stance of its being written on plain, instead of stamped paper, subjects 
the plaintiff (respondent) to a nonsuit. This paper is to all intents 
and purposes an admission of a debt due. It professedly embodies 
certain entries made fti the credit side of the joint accounts current 
of the three brothers for six years : and from tneSfe transferred entries 
making a total of rupees 2,487-14-11, it exhibits the third share of 
Musst Kishoree to be rupees 829-4-17. Musst Kishoree denies the 
signature imputed to her, and she denies wholly the correctness of 
the accounts i:jpon which plaintift‘’s claim is based. 

It is clear to me that the acknowledgment, or memorandum, filed 
by plaintiff comes within the deeds described in No. 1, Schedule A 
of Regulation 5C of 1829.* It is not an account book, but the 
recognition of the payment of certain advances and of the share due 
by the party whose name it bears. The separate accounts current 
of the years 1197 to f 202 may or may not be correct; they may 
or may not comprise all the joint transactions which occurred between 
the three brothers, but this acknowledgment, of 16th Kartick 1202, 
virtually supersedes these and contracts a definite obligation to which 
these separate accounts cannot be considered equivalent. Plaintiff, 
in declaring that the defendant issued this deed, necessarily infers 
that the accounts of which it forms some items have been closed and 
ratified. She would leave tjiese accounts no longer open to dispute; 
and thus is it the more important that a document, intended to have 
so much force, should have been formally executed. 

Corresponding with the balance shewn in the ac*,knowledgment of 
15th Kartick 1202, is a memorandum Entered in the close of the 
a($;ount current (jumma khurch) for the same year, in which, by the 
exhibition of Musst Kishoree’s signature to the counter-credit allow- 
ed her, for rupees 161-4-10, her acceptance of this balance of the 
mahajunee” account is intended to coAoborate the assumed admis- 
sion of the balance due by her in the common account I conceive 
that" the introduction of this zir-i-mahajunee’* item ^one, (I refrain 
fipom further details,) without any explanation of the affairs to which 
it refers, shews that the acknowledgment of Kartick 1202 is a sub- 
stantive document, conveying a substantive obligation : and, as I have 
already intimated, finding that this document does not bear the 
stamp which the law prescribes, I reverse the principal sudder 
ameen^s decision and decree a nonsuit All costs will be char^red to 
the respondent 
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The 13th January 1849. 

No. 272 of 1846. 

Appeal from the decree of the Moonsiff of Runguneeah^ dated \Zth 

May 1846. 

Sreemimt Rani^ (Defendant,) Appellant, 
verms 

Ramdyal, (Plaintiff,) and others. Respondents. 

This suit turns on the preference to be given to the opposing 
claims set up by the plaintiff*, Ramdyal, and the defendant (appellant,) 
Sreemunt, to the proprietary interest in a talook Kajbullub within 
the estate turuf Dsibee Singh Hazarce; Ram'dyal relying upon his 
purchase on the 27th Bhadoor 1205, and Sreemunt upon a prior pur- 
chase, which he avers wiis made in his favor on the 4tli Chyte 1202. 

The deed of sale filed by Sreemunt is professedly granted by 
Musst. Doorputtee, the natural heir of the original talpokdar ; while 
that presented by Ramdyal was granted by Kaleechuni, the husband 
of Doorputtee, who, it is averred, actj[uired the talook as a dan, on 
his marriage with the latter. ^ 

Kaleechurn and Doorputtee were made defendants to the suit, and 
both supported the sale relied upon by the plaintiff^ Ramdyal : so far 
the mooiisitf was justified in looking upon Ramdyal’s kuballah as 
valid ; but f think he entirely erred in rejecting the prior deed and 
the earlier title acquired by Sreemunt. The moonslff considered it 
proved that Sreemunt acquired the talook as a mortgage, not by pur- 
chase, in 1202: and, in fact, it is the evidence which we have 
recorded regarding this matter, which must determine the issue of the 
suit. If the purchase by Sreemunt be valid, it might remain doubt- 
ful in what form the zemindars gave effect to the transaction of the 
seller and buyer : but obviously even the reluctance or refusal of 
the zemindars to recognize the new talookdar could not make that 
transaction other than what it is. 

Sreemunt, the appellant, was the old jotedar,or cultivating occupant, 
of the talook. And not only so ; it is expressly admitted by the plain- 
tiff (respondent) Ramdyars own witnesses that the talook was 
mortgaged to Sreemunt for ten years from 1196 Mugheo. Sreemunt 
indeed states that this was a lease and not a mortgage, but the cir- 
cumstance is unimportant 

Again, Doorputtee and Kaleechurn, while they maintain the sale 
in favor of Ramdyal, declare that the transfer made of tlieir interest 
to Sreemunt in 1202, was a two years’ mortgage and not a sale. 
But from the terms of the deed itself, verified as it is by the evidence 
of Doorputtee’s own witnesses, it is unquestionable that the talook 
was absolutely sold. While they attest Sreemunt’s kuballah, Door- 
putee’s witnesses add that there was a talk of transferring some 

' hiraj land to Sreemunt and of his restoring tlje kuballah of the 
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talook ; but this reserve leaves the genuineness of the deed^ and, 

I infer, of the transaction untouched. 

Further, it appears incredible that Sreemunt, who, as stated by 
plaintiff'^s witnesses, had already taken a mortgage of the talook from 
the years 1196 to 1205, should have nothing more than a two yeara^ 
mortgage in 1202. 

Again, it is disputed whether the right to sell the talook rested with 
Doorputtee or with her husband Kaleechurn. It is shewn that 
when the village was measured, the talook was recorded in the 
name of Kalee^urn ; but whatever may be the value of this fact, 
if we had at issue the possession of Kaleechurn or Doorputee on 
one side, and the p<Jssession of a second independent party on the 
other, it is of little significance as regards the actual title of the 
husband and wife, between whom there was no dispute. We have 
no documentary evidence of the dan, or alienation of the talook, 
in favor of Kaleechurn. It is inferrible both from plaintilTs witr 
nesses and the deed itself that the mortgage (or farm) made to Sree- 
munt in 119^ was granted by Sursotee, the mother of Doorputtee; 
and lastly, Kaleechurn, in his answer to the plaint, admitted that 
what he calls tiie mortgage^of 1202, was made not by himself but by 
Doorputtee. 

In disposing of this case, then, I am not to say that plaintiff (the 
respondent) did not * receive from Kaleechurn in 1205 a deed 
of sale for the talook Rajbullub, or that he did not really pay Ka- 
leechum the value thereof : but it is clear to me that the talook 
was already sold to Sreemunt I therefore reverse the decree of 
the lower court and dismiss the suit Doorputtee and Kaleechurn 
will pay their own costs ; the other costs must be paid by plain- 
tiff, the respondent Ramdyal. 

The 15th January 1849. 

No. 4 of 1847. 

Appeal from the decision of Moulvee Ashruf Ali^ Principal Siulder 
Ameen, dated I6tk April 1847. 

Kooloclumder (Plaintiff,) Appellant, 
versus 

Mohun LalTSookul, Hossein Ali, and others, (Defendants,) 
Respondents. 

Koolochundeb, the appellant, instituted this suit to quash the 
sale of a talook Deya Kanoo, a subordinate tenure within the estate 
turuf Sumboo Ram Canoongoe, which had taken effect in execution 
of a decree held by Mohun Lall Sookul against his (the appellants) 
two brothers, Dabce Chum and Bishonatii alias Bissumber. In his 
plaint, Koolochunder made the irregularity of the sale to turn upon 
the whole talook (consisting as he said oi d. 1. 6. 7.) being sola as 
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the property of his brother, while much the largest portion belonged 
to himself. He stated that originally his ^anofather, Kanoo Ram, 
and his grand-uncle, Deya Ram, held the tsuook in equal shares ; that 
he jointly with his brothers had inherited one-third of his grand- 
father’s half ; and that Dhoolee, daughter of Deya Ram, in the year 
1198 Mughee, gave him her father’s half share of the whole talook. 
Thus of the entire talook he claimed for himself kanees 14-18, while 
he allowed his brothers only kanees 7-9. 

The principal sudder ameen dismissed the suit for two reasons. 
He found that there was no sufficient proof of the gift from Dhoolee, 
and second, he considered that a petition presented by Koolochunder 
on the 3rd January 1843, whereby he became surety for his bro- 
thers, justified the sale of plaintitt‘’s property as well as the property 
of his brothers, in execution of the decree. 

This second reason, assigned by the principal sudder gmecn, might 
have been good, if the measures which it was intended to support were 
borne out by the facts of the case. Ostensibly, plaintiff ’s interest in 
talook Deya Kanoo was not sold at all. Only the interest of the two 
indebted brothers was disposed of. So far therefore the sale of the 
entire talook, as comprising the right of Babee Churn t and Bishonath 
only, could not be considered as the legal transfer of the rights of 
Koolochunder. « 

But, morecTver, it is the object of the appelliint to insist that it was 
the condition of his security bond, that his liability should not lie 
exacted till the sale of his brothers’ property was found insufficient to 
cover the sum due. This point then has to be considered in con- 
nection with the main plea of the plaint 

I think that the appeal must be dismissed, not because the appel- 
lant’s interest was properly sold, but because he has failed substan- 
tially to prove that the conveyance by sale of the talook Deya Kanoo 
has illegally deprived him of any interest which he before possessed. 
Koolochunder has adduced no other evidence in support of his title 
to two-thirds of the talook than the evidence of two witnesses. The 
evidence of one of these witnesses is to the effect that Dhoolee was 
entitled to one-half of the talook, and that, one year before the sale, 
Dhoolee and the three brothers held the talook jointly ; and of the 
second, that the three brothers held jointly one-half of the talook, and 
that he liad heard from Dhbolee and appellant that Dhoolee had 
sold to the latter her share, but of the date of sale or price paid he 
knew nothing. The evidence of tliese two men is general and im- 
perfect One S 2 >eaks of Dhoolee being in possession six years after 
the period at which according to the averment of the plaint her 
interest ceased : and in all other respects they have failed to specify 
any circumstances, which can be taken to shew that the witnesses 
possessed that actual knowledge of the existence of Koolochunder’s 
rights, which only should be regarded as valid and sufficient testi- 
Baony, So also appellant’s claim wants the support of such docu- 



ZILLAH CHITTAGONG. 


33 


mentary evidence as parties with his pretensions should possess, re^ 
lating to the occupancy of land and the receipt and payment of rent 

Further, doubt is tnrown on plaintifTs (appellant’s) title from the 
varying claims preferred by him. In this suit he claims two-thirds 
of the talook. In the petition presented by him on the 3rd January 
1843, he claimed only a third share of the whole: and let it be 
observed, that this petition was preferred in 1204 Mughee, while 
appellant now states he had acquired Dhoolee’s half in 1198. 

Again, it is to be noted that though the sale of talook Deya Kanoo 
occurred on 31st March 1845, upon the debtors of the decree-holder 
failing to liquidate the instalments which had been mutually agreed 
upon, the talook had heen attached three years before for the entire 
debt, and that a claim brought forward on thaf occasion by Koolo- 
chimder to hold one-third was rejected both by the principal sudder 
ameen and judge, in consequence of the delay of the petitioner. It 
seems therefore that it was the more incumbent upon appellant to be 
prepared wit];i specific evidence of his alleged rights, when he 
brought the question to a formal trial. 

However much then I am disposed to admit that Mohun Lall 
Sookul, the holder of the decree against the appellant’s brothers, was 
bound not to sell any rights of the appellant’s when he did procure 
the sale of talook Deyj^ Kanoo, the admission cannot affect this action, 
inasmuch as Koolochunder has failed to prove that the sale has 
deprived him of any rights which he was previously in the enjoy- 
ment of. 

I add, in conclusion, that whatever weight is attachable to the mere 
representation of Koolochunder with respect to his own share in the 
talook, in tendering himself as a surety to the decree-holder, his 
brothers, the debtors, in a petition presented on the same date, declar- 
ed the whole talook belonged to themselves. 

Under these circumstances I dismiss the appeal. All costs of 
the suit will be charged to the appellant. 

The 17th Januarv 1849. 

No. 23 of 1846. 

Appeal fronC the decree of Mouhee Ajhruf Ali^ Principal Sudder 
* Ameen, dated 21th August 1846. 

Kashenath Chukerbuttee and Gouree Churn Dass, (Plaintiffs,) 

Appellants, 

versus 

Ahsunoozuman, Rumzan Ali, Malika Banco, and others, 
(Defendants,) Respondents. 

Appellants in this case sued to recover possession of an estate, 
named talook Mahomed Nusseem, assessed at rupees 221-8-$, 
which they assert was sold to them by Ahsunoozuman, one of the 
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resj^ndents^ on the 12th Phalgoon 1204 Mughee^ (that is 1843, 
A.D.) Ahsunoozuman, they aver, acquired the estate in 1201, upon 
the death of his brother Mehroozuman in the month of Bhadoon of 
that year; and the latter, they say, purchased the talook from 
Rumzan Ali by a deed of sale dated 13th Bysack 1196. 

On the other hand, Malika Banoo, respondent, opposes to the claim 
of the appellants a transfer of the ^ook made as she declares by 
her husoand, Rumzan Ali, in her favor, by a deed (kabinnamah) 
dated 9th Agrahun 1189. 

In support of their suit, appellants mainly rely on a declaration 
made by Rumzan Ali, on the 12th May 1837, when examined in a 
case pending before the moonsiff of Nowaparali. Rumzan Ali then 
said that he had s&ld all his property to Mehroozuman in 1196. 
And no doubt the whole subject at issue turns upon the good or 
bad faith with which Rumzan Ali acted in this matter. He repu- 
diates the alleged sale to Mehroozuman, and adheres to the transfer 
of the sale (in lieu of dower) to his wife Malika in \189 : and he 
pretends to qualify the statement made by him in the examination 
just noticed by avowing that he spoke only of one-fourth of another 
estate which, on transferring his other ^)roperty to his wife, he had 
reserved for himself; and that his admission of the sale to Mehroo- 
zumah was a sheer fraud to silence any claims, which, on his deaith, 
his daughters might adduce. 

Under circumstances such as these, a party who defies the prin- 
ciples upon which alone justice can be administered, can hardly 
expect the support of our courts in his favor. But, nevertheless, the 
merits of this action, as they are asserted or contested by the prin- 
cipals interested, must be distinctly considered. Obviously, if the 
alienation of the estate to Malika Banoo in 1189 were a hona fide 
transaction, the sale in favor of Mehroozuman in 1196 was super- 
fluous and voi(L I have therefore mainly to consider whether talook 
Mahomed Nusseem, substantially sold to Mehroozuman, was 
actually transferred to him, and, on his death, descended to liis 
brother, Ahsunoozuman. 

Appellants (the plaintiffs) have filed the kuballah of 12th Phal- 
goon 1204, and have attested it by witnesses; they have also filed 
the kuballah of 15th Bysack 1196, professedly granted by Rumzan 
Ali to Mehroozuman, but of the genuineness of this kubullah, or of 
the transaction which it rehearses, they have given no evidence. 
They have also filed four decrees of the years 1837,1838, and 1841, 
in which allusion is made to the alienation of Rumzan Ali^s pro- 
perty in favor of Mehroozuman, and in which Mehroozuman or 
Alisunoozuman acted as zemindar. It so happens that none of 
these decrees apply to talook Mahomed Nusseem, now contested, but 
it is cle^ that, with whatever view promoted by Rumzan Ali, 
these suits give a colour or countenance to the alleged alienation. 
And finally, they have filed copies of certain measurement papers 
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which shew that the talook was measured in the occupancy of 
Mehroozuman. 

Now what I find defective in the appellants’ case is this, that 
they have given no substantial evidence of the transfer of talook 
Mahomed Nusscem to Mehroozuman, and that the evidence, which 
they have produced, more especially taken in connection with the 
evidence adduced on the part of Malika Banoo, is not inconsistent 
with the claims of the latter person. 

For example, appellants point to the judicial examination of Rum- 
zan Ali, in proof of his relinquishment of this property to Mehroo- 
zuman ; but on the other side, there is filed a petition presented, on 
the 19th June 1839,* by Mehroozuman to a deputy collector em- 
ployed in settlement operations, in which he distinctly admitted that 
the talook Mahomed Nusseem was measured in his name, it was the 
property of Malika Banoo and was managed by Rumzan Ali. This 
petition was presented, let it be observed, more than three years 
before the pujchase of these appellants. 

But, above all, appellants have not proved the sale to Mehroo- 
zuman ; and they have not proved that he or Ahsunoozuman occupied 
and enjoyed the profits of the estate. I need not designate the va- 
rious sorts of proof of which such a circumstance is susceptible. I 
may mention only the receipts wanted for the payment of Govern- 
ment revenue; and it Is certainly remarkable that thotlgh appellants 
aver that Mehroozuman and Ahsunoozuman owned the talook 
Mahomed Nusseem for eight years before their own right origi- 
nated, they have not offered a shred of evidence to ^ew that 
throughout that period Mehroozuman or Ahsunoozuman paid any 
portion of the Government revenue assessed upon the talook. 

Malika Banoo has filed the kabinnamah granted to her in 1189, 
and has also brought forwajrd several witnesses to prove the execu- 
tion of this deed and her own actual possession of the estate in dis- 
pute: and though it is perfectly conceivable to me that her case might 
have been stronger than it is, I am perfectly satisfied that the appel- 
lants have come into court with grounds which are insTif&cient to 
shake her title. 

Upon these grounds, I see no reason to disturb the decision of the 
principal sudder ameen, and the appeal is accordingly dismissed. 
Costs will be charged to appellants. • 
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Pbksent: M. S. GILMORE, Esq., Judge. 


"Phe 18th January 1849. 

No. 11 of 1847. 

Appeal from the decision of Baboo Tarrdkaunth Bidiasagur^ JF^n- 
cipal Sudder Ameen of Cuttacky dated 2^th April 1847. 

Slie^bai Sahoo, (Plaintiff,) Appellant, 
versus 

Jugumath Bullub Raif Anund Mahee Dassee, widow of Soodursun 
Rai, deceased, and her ward and minor son, Dhunardhiin Rai, 
Respondents. 

This suit was instituted by the appellant on the 18th December 
1845, to obtain possession of 5 mans, 7 ghoonts, 12 bis was of resum- 
ed lakhiraj land in mouzah Hubceboollapore, and 2 mans, 6 ghoonts, 
7 biswas of similar land in mouzah Mahmrpore, pergunn^ Bur- 
rooah, together with the masigoe and cocoanut orchards respectively 
planted thereon, and mesne profits, with interest, to the date of reali- 
zation. Claim laid at rupees 601-12, under a deed of mortgage 
executed by Jugumath Bullub Rai and Soodursim Rai on the 12th 
Srabun 1248 U., corresponding with the 3rd August 1841 A. D-, 
in consideration of a loan of rupees 350 obtained from the appellant, 
which was to be repaid in the course of one year. 

Jugurnath Bullub Rai neglected in gny way to defend the siiit, 
and Anund Mahefe Dassee, for herself and minor son, denies that her 
late husband, Soodursun Rai, ever borrowed the money, or executed 
the kuballah, and asserts that she was ignorant of the publication of 
the itlanamah and ishtehamamah, which were served on the defen- 
dants under Section 8, Reg. XVIL of 1806, prior to the foreclosure 
of the mortgage, and consequently was unable to file her objections, 
and she further states that her husband was employed at the time 
the kuballah is alleged to have been executed, under deputy collector 
Mokoond Pershad, at a distance from Poorsuttumpore, where the 
respondents reside and the deed was executed. 
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The appellant cited the writer of the kuballah^ and four out of five 
of the subscribing witnesses to the deed^ to establish its due execu- 
tion, besides two other persons to the fact of his having ineffectually 
demanded payment of the money from Jugurnath Bullub Rai and 
Soodiirsun Rai ; and whereas three of tlie said witnesses depQse dis- 
tinctly to the execution of tlie deed by both the brothers, Chinta- 
niony Singh, cousin to defendants, stated that they both signed 
the deed in his presence, and that he was one of the attesting wit- 
nesses, though he afterwards prevaricated and asserted that the 
kuballah was drawn out ])revious to his arrival at the place where it 
was written, and that he only saw Jugurnath Bullub Rai and the 
appellant, who told him to attest it; and another witness, Judoo 
Mhaintee, the gomastah of the respondents, whose attendance was 
caused by the respondents, though he was not forthcoming when 
subpoenaed by the appellant, in like manner prevaricated, he having 
first stated that Jugurnath Bullub Rai and Soodersun Rai executed 
the kuballah, pledging the lands in dispute to the appellant, on 
account of a loan granted in Calcutta to respondents’ brother, Brij 
Coomwar Rai, by appellant’s agent, and afterwards stated that Soo- 
dursun Rai was not present when he attested the kuballah. 

The principal sudder ameen, without making any reference to the 
testimony of Baidenath Bose, the writer of the kuballah, observes that, 
notwithstanding Ram Kanoo, Ootur Rai, and Punchanand Bose, have 
corroborated the plaintiff’s statement, regarding the execution of the 
kuballah and the receipt of the money by Jugurnath Bullub Rai and 
Soodursun Rai, it does not appear from the evidence of Chintamony 
Singh that Soodursun Rai was present at the execution of the docu- 
ment, and that the statement of the latter witness is corroborated by 
that of Judoo Mhaintee, and on these pounds he dismissed the suit, 
and pronounced the kuballah to be a fabrication. 

Judgment. 

The execution of the kuballah by Jugurnath Bullub Rai and Soodur- 
sun Rai having been clearly established by the evidence of three, 
and the delivery of the money by that of two of the appellant’s wit- 
nesses ; and the testimony of Chintamony Singh, the cousin, and 
Judoo Mhaintee, the gomastah of the respondents, being, as above 
exhibited, a tissue of prevarication and falsehood ; moreover, it being 
highly improbable, if, as stated by the respondent Anund Mahee, 
the kuballah was a forgery, that the appellant would have selected 
the relations or dependents of the respondents as witnesses to the 
document, it is therefore ordered, that the decision of the principal 
sudder ameen be reversed, and that the land claimed, wiui mesne 
profits, (to be ascertained hereafter,) and costs, with interest to date 
of realization, be decreed against both respondents, and that copy of 
this decree be transmitted to the collector to insert the name of 
appellant in his registers in lieu of respondents as proprietors of the 
land. 
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Thk 13x11 January 1849. 

No. 16 of 1847. 

Appeal from the decision of Baboo Tarrakaunth Bidiasagur, 
I^ncipal Sudder Ameen of Cuttack^ dated ZOth August 1847. 

Gopbundoo Purumgooroo, (Defendant,) Appellant, 
versus 

Sussy Priya, widow of Puddum Lochun Gosal and mother and 
guardian of Shama Mohun Gosal, (Plaintiff,) Respondent. 

Claim, rupees 434-1-10-7, principal and interest of a bond debt 
bearing date 23rd A«ar 1250. 

The suit was decreed exparte, the defend^t having failed to 
enter appearance before the principal sudder ameen ; and in appeal 
he urges illness as the cause of his neglect, and asserts that the 
usual ishtehamamah was not duly published; and although he 
adduced three witnesses, who deposed to his illness, and one of them, 
the chowkeedar of the village, stated that he did not grant the receipt 
for the ishtehar, siich-4estimony cannot be implicitly relied on, for 
the peadah \^o served Uie ishtehar deposed on oath to its due 
publication, and filed the chowkeedar’s receipt for it, attested by 
three wdtn^sses, and though these witnesses were not examined as 
they ought to have been, the appellant admits the execution of the 
bond, and merely asserts that on different occasions he paid in cash 
and kind rupees 150, for which he holds separate receipts, and 
should he really possess such documents, they can avail him nothing, 
as, by the conditions of the bond, all payments, not duly endorsed 
on the back thereof, as well as all separate receipts adduced as 
proofs of payment, were to be rejected as invalid. I therefore 
affirm the decision of the principal sudder ameen, and dismiss the 
appeal with costs. 


The 23rd January 1849. 

No. 82 of 1847. 

Appeal from the decision of Benninauth Bose^ former Moonsiff of 
Cuttacky dated 29th July 1847. 

Nubeen JQshore Bundoopadia,«(Plaintiff,) Appellant, 
versus 

Ram Kunai Chuttoorjea, (Defendant,) Respondent 

The plaintiff sued to recover 48 rupees, paid by him on different 
occasions to defendant for the marriage of his eldest daughter, Musst 
Kumla Dibbea, under a receipt, alleged to have been granted by 
defendant, bearing date the 18th Phalgoon 1252 U. 

The defendant admitted that he promised his eldest daughter in 
marriage to plaintiff, and that he received 41 rupees, out of 125 
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rupees^ stipulated to be paid by plaintiff in ccoisideration thereof ; but 
ho likewise asserted that, in consequence of plaintiff’s inability to 
pay the balance, he returned to him the sum of 41 rupees and 
received back the poutee, or receipt granted by him, together with 
the kurarnamah, or agreement, and married his daughter to another 
person; but he denied having granted tlie receipt for 48 rupees 
under which plaintiff sues, and filed a receipt for 41 rupees, repre- 
senting it to be the document returned to liim by plaintiff, Uaough 
he neglected to adduce any proof in supj^rt of it 

The moonsiff, giving credit to the evidence of the plaintiff’s wit- 
nesses, submitted the following question based thereon, for the 
opinion of the pundit of the 24-Pergunnahs : • 

Question . — ^In thp event of its being proved by the plaintiff’s 
witnesses that defendant engaged to give his eldest daughter in 
marriage to plaintiff, and that, on his being in need of money, he 
demanded from plaintiff the money stipulated as the conditions of 
the marriage, plaintiff was unable to pay it, and defendant in conse- 
quence married the daughter (engaged to plaintiff) to another person, 
and having conciliated plaintiff* by the promise of his second 
daughter, defendant obtained from him tlie kurarnamah and receipt 
for 41 rupees, which he had executed on account of the marriage 
of his eldest daughter, and granted him another agreement and 
receipt for 48 rupees on account of his secoifd daughter, and plain- 
tiff* subsequently objected to marry the second dau^ther, and 
demanded the refund of the 48 rupees ; and defendant, being unable 
to pay it at the time, promised that he would do so after making 
arrangements for tlie marriage of his daughter with some other per- 
son, and his daughter subsequently died without having been mar- 
ried, — ^is the defendant by the Hindoo shastra bound to repay the 
money received from the plaintiff ? 

In reply to the above question the pundit declared that it was 
optional with the defendant to return the money or not, and the 
moonsiff accordingly dismissed the plaintiff’s claim ; and against this 
decision he appealed, asserting that even according to the bywas^ 
tah^ the defendant having promised to repay the money is bound 
to do so. 

Setting aside the opinion of the pundit on the point referred to 
him, the question for decisionnis — ^Is the claim of the plaintiff*, to the 
effect that he paid 48 rupees under promise of marriage to defend- 
ant’s eldest daughter proved, neither the plaintiff nor defendant 
having made allusion to any arrangement regarding the marriage of 
the second daughter in tlieir plaint or answer? And in my opinion it 
is^ot; for although the two witnesses cited by plaintiff to prove 
th^^genuineness of the receij^t filed by him, assert that the defen- 
dant took back from the plaintiff the kurarputtro and receipt for 

rupees, first panted to him, and gave him another receipt for 
48 rupees, togemer with a kurarputtro for his second daughter. 
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neither bf the said witnesses, though they were able to write, signed 
the receipt, nor did they state when the receipt was written, and 
one of them distinctly stated that he was unable to identify the 
rec;pipt It is moreover unlikely that the plaintiff would returri the 
receipt .for 41 rupees, without obtaining payment of the money, 
after the defendant had broke his promise to him, and married his 
eldest daughter to another person. I therefore, under the above 
circumstances, dismiss the apj)eal with costs. 

The 25th January 1849. 

• No. 6 of 1848. 

Appeal from the decision of Moulvee Mahomed Farookh, Moonsiff 
of Balasore^ dated 7th December 1847. 

Musst Toolsee, ^Plaintiff,) Appellant, 
versus 

Waris Magomed, (Defendant,) Respondent. 

Claim, possession of half a house and the lahd on which it is 
erected, together with the waste land appertaining thereto in the 
Mooteegunge bazar, pergunnah Sunhut, valued at rupees 99-14, 
and wasilat from the \4th October 1844 to 1st FeUruary 1847, 
amounting to rupees 22-15-2, total rupees 122-15-2. 

Plaintiff states that Gobind Barik, defendant’s husband, possess- 
ed two thatched houses, situated on the dewutter land belonging 
to Sree Lukmeenarain Thakoor, in the Mooteegunge bazar, on 
account of which he paid rupees 1-2 rent to Nath Das Sewait, 
the poqjarry of the Thakoor, to which, on his death, Musst Toolsee 
defendant, and her son, Sljeeboo Bdrik, who subsequently died, 
succeeded, and that defendant let the houses, and afterwards sold 
half the land and the house thereon to Bissenath Sennaputty, and 
executed a kaballah, bearing date 14th October 1844, which was.duly 
registered, on the 29th idem, in the ofBce of the register of the 
district, but she neglected to cause the tenants to execute agree- 
ments in favor of the purchaser, who was unable to get possession, 
and he in consequence instituted a suit on account thereof before 
the moonsiff, which was afterwards strTick off on default ; and on 
the 1st January 1847, the purchaser resold the house and land to 
plaintiff, and transferred to him the kuballah, and notwithstanding 
Bissenath Sennaputty sued Kooshalee Barik and others, with Musst. 
Toolsee, supposing them to have nothing to do with the case, he 
has instituteci the present suit against Musst Toolsee alone. 

Defendant replied that she neither sold the house and land, nor 
executed any kuballah in favor of Bissenath Sennaputty, and that, 
as plaintiff had omitted to sue Kooshalee Barik and Musst Sorb, 
widfow ' of Sheeb ^Barik, deceased son of Toolsee, against whom. 
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conjointly with herself, Bissenath Barik had previously instituted 
proceedings before the moonsifi*, and Kooshalee Barik, wno possessed 
a right in the land, had on that occasion filed a jawab, setting forth 
that his son, Radha Mohun Barik, mozahim, appellant in case No. 
8, was jagheerdar and pottahdar, the plaintiffs claim should be non- 
suited. She further stated that the land in dispute formed part of 
the dewutter land of the Lukmeenarain Thakoor, and was held by 
her husband, Gobind Barik, conjointly with Kooshalee Barik, as 
jagheer, or service land, for sweeping and lighting the temple, and 
that, after the demise of her husband and son, in consequence of 
her inability to perform the required service, the sewait Nath Das 
Adhcekarry sued her for rent under Regulation V. of 1812, and 
she relinquished the house together with the business of the temple ; 
and that, only having held possession on condition of performing 
service connected with the temple, she had no power to sell the 
land ; and moreover that the land, being situated in the Mooteegunge 
bazar, could not be of less value than 200 rupees, whereas plaintiff, 
to defraud Government of stamp duty, had sued on* the amount of 
the kuballah. 

The petition of* objection, filed by Radha Mohun Barik, appellant 
in case No. 8, was corroborative of the defence set up by Musst 
Toolsee, and that of Nath Das Adheekarry, the sewait of the temple 
with Musst^^Soro, was likewise to the same effect. 

The plaintiff^ in reply to the objections advanced by defendant, 
denied that he had omitted from his plaint any information required 
by Regulation IV. of 1793, and urged that as Kooshalee Barik had 
neglected to institute an action, as directed by the register when he 
filed his mozahim, protesting against the registry of the kuballah on 
the 19th October 1844, he could have no valid claim to the house and 
land, and as the houses adjoining the one in dispute sold for 
30, 40, and 50 rupees, the latter could^not be worth 200 rupees, as 
stated by defendant 

Out of four of the five witnesses whose names are borne on the 
kuballah, who were examined before the moonsiff, two deposed to its 
execution by Musst Toolsee, and two denied having signed it or 
having been present on the occasion of its being drawn up ; but 
after the expiration of three months, during vrhich the two latter 
witnesses had been detained in charge of the nazir, by order of the 
moonsiff, one of them, Guddadhur Pundah, presented a petition, 
representing that he had eaten some stupifying substance, and was 
not in full possession of his senses when he gave his evidence, and 
that he really had attested the kuballah ; and the moonsiff decreed 
the suit with costs in favor of the plaintiff. 

The defendant, in addition to the objections set forth in his answers 
to the plaint, urges in appeal, first, that none of the witnesses 
deTOsed that she signed that kuballsdi, or caused it to be registered, 
and that two of the witnesses on oath denied witnessing its execution ; 
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and although Guddadhur Misser (Punda) afterwards presented a 
petition, admitting that he attested it, his assertion is false, and waa 
made to procure his release from confinement, and his petition was 
not certified on oath; secondly, that Gopeenauth Das, maternal 

f randfather to Bissenath Das, in order to obtain possession of the 
ouse and land under litigation, which adjoins his own, though a 
vakeel of the court, took advantage of her unprotected condition, 
(she being a widow,) and caused a mooktiarnamali to be drawn up 
in his name, and presented the kuballah for registry, and thirdly, 
that Bissenath Sennaputty, the first purchaser, allowed the suit 
instituted by him to be struck off for default, after she had filed her 
jawab, through fear <5f his part in the fraudulent proceeding being 
detected. • 


Judgment. 

The house and land under Utigation is admitted by both the par- 
ties to the suit, to be situated on, and to form part of the dewutter 
lakhiraj land,* belonging to the Lukmeenarain Thakoor, and not 
only is such land unalienable, but the occupants thereof, for the 
most part, merely hold possession, as alleged by" the appellant, on 
condition of performing various offices and services connected with 
the temple ; and it is evident, from the fact of Kooshalee Barik, 
brother of Gobind Barik, appellant’s deceased husband? having filed 
a protest to the registry of the kuballah, and likewise from Bissonath 
Sennaputty having sued him conjointly with appellant, that Kooshalee 
Barik had. a joint interest in the land with Gobind Barik, and conse- 
quently that his son, Radhamohun Barik, mozahim, had the same ; it 
was therefore in every respect necessary to a correct understanding 
of the case, that the moonsitf should have entered into a careful inves- 
tigation of the objections of the mozahims, and not have summarily 
rejected them on the statement of the plaintiff; and more especially 
so, as there exists great reason to doubt the genuineness of the 
kuballah ; first, because two of the witnesses to the document deny 
having witnessed its execution ; secondly, because of the relationship 
existing between the other parties connected with it, viz. Gopee- 
nauth Das, the vakeel, who presented the deed for registry, is the 
grandfather of Bissenath Sennaputty, the first purchaser; and of the 
two witnesses, who deposed to its executfcn, Sudaseeb Das is nephew, 
and Phugissur Paneegrahee is uncle to Gopeenauth Das, and thirdly, 
Bissenath Sennaputty’s selling dewutter land, appertaining to a Hindoo 
temple, to the plaintiff, who is a Mussulman, is opposed both to 
custom and precedent It is therefore ordered, that the decision of the 
moonsiff be reversed, and the case be remanded to be tried de nmo 
by the moonsiff, in order that the claims of the mozahim, appellant 
in case No. 8, as well as those of the other mozahims in the original 
suit, together with the objections of the apj^knt, Musst Toolsee, 
may be fiilly enquired into. The stamp duty on the petition of 
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appeal to be refunded tmder Section 8, Regulation XIX. 1817» and 
the costs of the suit will be chargeable to the party who may ^be 
finally cast in the suit 


The 25th January 1849. 

Case No. 8 of 1848. 

Appeal from the decision of Moulvee Mahomed Farookh^ Moonsiff of 
Balasomy dated 7th December 1847. 

Radha Mohun Barik, (Mozahim,) "Appellant, 

versus 

Waris Mahomed, (Plaintiff,) Respondent 

Appellant has preferred this apj)eal against the decision of the 
moonsiff, rejecting, without enquiry, the objections set forth in his 
petition to the claim of the respondent, in appeal case No. 6, this day 
decided; and for the reasons recorded in that case, it is hereby 
ordered, that the appeal be decreed, and the value of the stamp duty 
thereon refuilded, the question of costs being left for future decision. 


The 25th January 1849. 

No.* 10 of 1847. 

Appeal from the decision of Mouhee Mahomed Fdrookhy Sudder Ameen 
of BalasorCy dated 20tk September 1847. 

Nubeen Kishore Gooin, (Defendant,) Appellant, 
versus 

Chuckun Shah, (Plaintiff,) Respondent 

Claim, rupees 417-13-7,cprincipal and interest, on account of 
trading transactions between ^aintin and defendant, the former being 
a mohajun and the latter his gomastah. 

After examination of the accounts, the suddej ameen decreed 
rupees 217-1-11, principal and interest to date of the decree, payable 
by defendant to plaintiff ; and against this decision the former appealed, 
but on plaintifTs enforcing the decree, appellant, on the 3rd July 1848, ^ 
came to a settlement, and filed sl dusiburdaree wtition before tiie 
sudder ameen. The appeal is therefore, struck on the file, the cdRs 
to be defrayed by appmhmt 
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The 31st January 1849. 

No. 13 of 1847. 

Appeal f rom the decision of Hahoo Tarraliaunth Bidiasagjir^ JPrin- 
cijml Sadder Ameenof Cuttack, dated Yltli August 1848. 

Ghuii Pimda, (Plaintifl^) Appellant, 
versus 

Anain Punda, Kanoo Punda, and Rugoonatli Das, (Defendants,) 

Respondents. 

This action was brought by appellant against the respondents, 
for j)ossession of 8 annas share of surbarakarry niouzah Ayinda, talook 
Gopalpore, ])ergunnah A sseressur, purchased by lijin at a sale held by 
the c’.ol lector in execution of a decree of court. Suit laid at 
ru])ecs 670. 

On the 22nd March 1 848, the late judge, Mr. E. Deedes, decreed 
the appeal witli costs against respondents, who preferred a special 
appeal against his decision to the Sudder Dcwaniiy Adawlut, and 
the Court, having admitted the appeal, recorded the following obser- 
vations : ^ ^ 

Tile defendants in this case were not parties to the suit brought 
by l^urincssur against Benila Dey, consequently that decree can in 
no way atfect their rights. Moreover, when the judge ^remarks that 
he has made no enquiry as to the share Bemla Dey was possessed 
of in the village, he has omitted to enquire into the very issue on 
which the case depends. Sales in execution of decrees convey to 
the purchasers merely the rights and interests of the party or parties 
answerable under the decree; and when these are disputed, as in 
this suit, the only point for the court to enquire into is the extent of 
those rights.” tinder these circumstances the court annulled the 
judge’s decision, and remanded the proceedings, with directions to 
restore the case to the file and j)rocced de novo as above indicated. 
After the receipt of the above orders, the vakeels of the parti(;s to 
the original appeal having represented that they had received no 
instructions from their clients to proceed with the suit, the usual 
notices were served on both j)arties to attend, and on the 4th 
November 1848, Ghun Punda, aj>pellant, filed a petition, acknowledg- 
ing receipt of the notice, but he has singe absented himself and failed 
to proceed with the suit, and the appeal is consequently dismissed 
imder Section 1, Act XXIX, of 1841. 
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Present: HENRY SWETENHAM, Esq., Judge. 


The 3ud January 1849. 

No. 50 of 1846. 

Appeal from tlie decision of Mahomed Nazims Principal Sudder 
Ameen of Furreedpore. 

IVfecr Hosscin-ooddcen, (Plaintiff,) Appellant, 

. versus 

• • 

Ramncedhee Dutt, (Defendant,) Respondent. 

• • 

Vakeels of Appellant — Anund Mohun and Mr. Christian. 

Vakeel of Respondent — Gokool Chunder. 

Suit to recover a remittance, principal rupees 399, and interest 
rupees 399, total Sicca rupees 798, or Company’s rupees 851-3-2. 

PJaintiflF stated he remitted to a friend, through the defendant, cash 
ru|)ees 399, which sum defendant never delivered, therefore he sued 
to recover the amount with interest equal thereto. Defendant 
denied the transaction totally. 

The principal sudder ameen dismissed the suit, as the claim was 
not proven. The remittance is stated to have been made ten or eleven 
years ago. Plaintiff has no document in support of it; and four 
witnesses adduced to prove it, are not credible, they are persons 
living in different parts of the country, and the causes assigned for 
their presence on, witnessing the remittance are void of probability. 
Furthermore, the defendant obtained a decree against the plaintiff in 
the moonsiff’s court for a bonded debt: plaintiff* on that occasion set 
forth the claim, the subject of the present action, it was then consi- 
dered by the moonsiff groundless, for though he named several 
witnesses to prove it, amongst them Lokenautn, Zein-ooddeen, Qadir 
Mahomed, &c., he brought forward only Lokenauth. In the present 
action Zein-ooddeen and Qadir Mahomed are not named as witnesses, 
and the said Lokenauth, who formerly gave his testimony as an eye 
witness, has deposed only to hearsay. 
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Plaintiff has appealed, but tliere arc no grounds assigned in appeal 
to impugn, in the smallest degree, the propriety of the principal 
sudder ameen’s judgment. The ap])eal is dismissed, appellant to 
bear tiie costs. 


Tiiio 4th January 1849. 

No. 18 of 1847. 

Appeal from the deemon of Sped Abas Aliy Principal Sudder 
Ameen of Dacca. 

Reebee Catherima Aviet Ter Matrons, (Plaintifi’,) Appellant, 

versus 

Robert O’Dowda, Esq., and in succession to him, M. F. G. Sandes, 
Esq., receiver of 8 annas sliare of the estate of Khajeh Necoos 
Marca Pogose, tlie right and pro}>erty of Nicholas Petroos, minor 
son of Petroos Necoos, (Defendant,) l^espondent 

Vakeel of Appellant — Hurreekishore Raee. 

•Vakeel of Respondent — Gokool tjhunder. 

Suit to recover a legacy, principal rupees 800, and interest thereon 
rupees 800. 

Appellant states the principal sudder ameen, on the 30tli March 
1847, decreed Sicca rupees 750, or Company's rupees 800, principal, 
with proportionate costs, and interest from the day after date of 
the decree to date of payment. She pleads in appeal for the interest 
specified in her suit. Respondent denies her right to principal and 
interest. His pleas will appear noticed under his case of appeal No. 1 9. 

Judgment. 

Ordinarily interest is allowed on legacies not discharged one year 
after the death of the testator. Butin this case, it has not been 
proved that any claim was made for payment of the legacy by 
appellant, or during her minority by lier guardian and manager, 
before this suit was instituted ; therefore, luider the provisions of Act 
XXXIT. 1839, appellant docs not seem entitled to the interest she 
claims. But the institution of this suit must be held tantamount to 
a demand for payment, and from the date of such institution of suit 
she is entitled to interest. Accordingly in amendment of the prin- 
cipal sudder ameen’s decision, I decree to appellant interest at 12 
per cent per annum from the 25th August 1 846, the date the suit 
was instituted to the date of payment of the decree. Costs in appeal 
awarded in proportion. 
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Thk 4th Jancauv 1849. 

No. 19 of 1847. 

Appeal from the decision of Sped Abas Ali^ Principal Sudder Ameen 

of Dacca. 

Robert O’Dowda, Esq., and in succession to him, M. F. G. Sande^" 
Esq. receiver of 8 annas share of the estate of Khajeh Necoos 
Marca Pogose, the right and property of Nicholas Petroos, minor 
son of Petroos Necoos, (Defendants,) Appellants, 

versus 

Bebee Catherina Aviet Ter Matroos, (Plaintiff,) Respondent 

Vakeels of Appellant — Gokool Chunder and Nund Lall. 

Vakeel of Respondent — Hurreekishore Race. 

Suit to recover a legacy, principal rupees 800, and interest 
thereon rupees 800. 

This case is the same as appeal case No. 18. The principal 
sudder ameen decreed the principal, and dismissed the claim to the 
interest sued. Appellant pleads for the reversal of the decree for 
the principal. ^ Both parti(;s allowed the legacy was inserted in the 
will. Appellant urges the suit is barred by the statute of limita- 
tions, that more than twelve years had elapsed before the legacy was 
claimed, and by the will many legacies were made, amongst others 
3,000 rupees share and share alike to respondent, to Bebee Mariam, 
and to their brother Wanis. Wanis died, and therefore his share 
would go to the reversionary legatees, and not to his heirs, the 
sisters. 

The above are the points for consideration in appeal. 

1st, It is evident in this case the possession of the actual occu- 
pant, or of those from whom his occupancy may have been derived, 
has not been under a title bond fide conveying a right of property to 
the possessor. For it is provided in the 6th paragraph of the will, 
that Petroos’s and Gregorc’s right and title in the property arise and 
emanate after distribution of the legacies. They are appointed resi- 
duary legatees. After distribution of the legacies bequeathed, they 
become entitled to the remainder. Therefore the suit is not limited 
under the provisions of Section 14, Regulation HI. 1793, but is open 
to cognizance unfler Clause 4, Section S, Regulation II. 1805. 

Respondent also claimed the legacy as soon as she was of age, 
viz. eighteen. She was bom in 1828, she instituted this suit in 1846. 
Bebee Mariam also sued for her portion of the legacy. She obtained 
a decree in the primary court of jurisdiction; it was reversed on 
appeal by the former judge, Mr. Cooke ; but, on admission of special 
appeal, her right was recognized by the Sudder Dewanny Adawlut, 
though no ultimate decision has yet transpired. 

As regards the second point for consideration, had Wanis died 
before the testator, his legacy would have lapsed into the residuum; 
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but Wanis died some years after the deatli of the testator, his legacy 
became portion of his effects, held in deposit by the executors to 
the will. The will made no provision for the disposal of legacies 
in the event of the demise of a legatee ; therefore, his heirs or repre- 
sentatives, according to general usage, were entitled to his legacy, 
ipid thus respondent succeeds to a moiety. Under these circum- 
stances the appeal is dismissed, costs payable by appellants. 

The 4th January 1849. 

No. 38 of 1847. 

Appeal from the decision of Sped Abas Aliy Principal Sudder Ameen 
„ of Dacca. 

Hurreenath Deo, (Plaintiff,) Appellant, 
versus 

Govindpershaud Rukeet and others, (Defendants,) Respondents. 
Vakeel of Appellant — Hurreekisliore Rop.^ 

Respondents have not attended hp vakeel or in person. 

Suit to recover possession of land, kismut Bishen Batee, &c., 
valued rupees 19-15. 

The case w^is transferred from the moonsiff of Literagunge to the 
principal sudder ameen’s court, reference having been required to 
the collector of the district under Section 30, Regulation 11. 1819. 

The principal sudder ameen, under date the 17th August 1847, 
dismissed the suit. 

On the 15th September 1847, the plaintiff filed a derkhaust of 
appeal and appointed a vakeel. Since that time he has not presented 
his pleas of appeal nor enabled Ids vakeel to do so. Under the 
provisions of Act XXIX. 1841, the appeal is dismissed and struck off 

The 9th January 1849. 

No. Ill of 1848. 

Appeal from the decision of NpmooddeeUy Moonsijf of Literagunge. 

Gooroopershaud Surma Chowdliry and Jugmt Chunder Surma 
Chowdhry, (Defendants,) Apj^lants, 

(Birj Munnee Debbea, wife of Hurris Chunder, Defendant, was 

exonerated,) 

versus 

Gobind Chunder Shah, (Plaintiff,) Respondent. 

Vakeel of Appellants — Gour Chunder Doss. 

Vakeel of Respondent — Rdsbeharee Bose. 

Suit to recover balance of account struck 8th Chyte 1251 B. S., 
rupees 51), and interest mpees 11, 8 annas, total ruj)ees 61, 8 annas. 
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Decreed by the moonsiff against two of the defendants (appellants.) 
24th March 1848. 

The reasoning of the moonsiff in this case appears very unsatis- 
factory, his judgment erroneous. 

The depositions of the respondent’s witnesses vary in such degree 
from the plaint of the respondent as to render them not credible : his 
claim is not proved. 

Juggut Chunder, one of the defendants (appellants,) asserted he 
alone was indebted to the plaintiff (respondent,) that he alone signed 
the balance of account for himself, for Gooroo, and Hurris Chunder, 
but that he alone received the rupees 50 ; that he had repaid the whole, 
and held a receipt from the respondent, which receipt bears his signa- 
ture, tested by signatures onhis two vakalutnamtihs; andtliree credi- 
ble witnesses, to whose depositions the moonsiff has not opposed the 
slightest degree of exception, have verified the receipt. The moon- 
sitt* states, because Juggut Chunder wrote the name of Surroop 
Chunder as fitness on the balance sheet, he could attach no credit 
to his receipt. 

The moonsifTs decision is reversed. Decree to appellants ; respon- 
dents to bear flie cost * 

The 9th January 1849. • 

No. 32 of 1846. 

Appeal from the decision of Mahomed Nazimy Principal Sudder Ameen 

of Furreedpore. 

Peearec Laul Race, Luleet Koomar Race, and Muhes Chunder Raee, 
(Plaintiffs,) Appellants, 

versus 

Hurkoomar Thakoor, zumeendar, Taruknath Mustopha, naib zu- 
meendar, Meimar Chunder Raee, meeras pottahdar, Rajeeblochun 
Chowdree, meeras pottahdar, Bhugwan Chunder Dutt, tushildar, 
and Musst Parbuttee, widow of Joynarain, (Defendants,) Respon- 
dents. 

Vakeel of Appellants — Rammonse Bhose. 

Vakeel of Meimar Chunder Raeey Respondent — Gholam Abas. 
Vakeel of Rajeeb Lochuuy Respondent — Nund Laul 
Vakeel of Musst. ParbutteOy Respondent — Gour Chunder. 

The other Respondents have not attended in person or by vakeel. 

Suit for possession of 133 beegahs, 4J kottalis of land, jote jumma, 
appertaining to 12 annas share kismut Majkandee and Gowaldangee, 
&C., valued at rupees 1,332-4, and mesne profits rupees 1661, 7 
gundahs, total rupees 2993, 4 aimas, 7 gundahs. 

Plaintiffs claimed the land bv purchase on tihe 16th Assar 1237 
B. S., they had l^een dispossessed since 1 240. This suit was instituted 
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the 2nd Sawun 1252, but plaintiils had intermediately sued, the 
20th Pous 1251, on which occasion they were nonsuited, the 13tli 
Assar 1252. The principal sudder ameen dismissed the suit, record- 
ing the following grounds : The suit was barred by the statute of 
limitations. From the date of purchase fifteen years, and from the 
date of dispossession twelve years four months to the date of institu- 
tion of the suit had elapsed ; and that the intermediate suit nonsuited, 
did not, under the provisions of Act XXIX. 1841, Section 2, and 
Construction No. 8 13, render the present suit cognizable. Secondly, 
this suit has been undervalued. The value has been assumed rupees 10 
per beegah: the actual value, as proved by the record, is rupees 15 per 
beegah. Thirdly, plaintiflPs state they purchased from Musst Kurroo- 
namoee. She had not the power to sell the property. Her mother is 
Parbutty, who is still living, and she is the wife of the original 
acquirer, Joynarain, and Kurroonamoee has two sons living. 

The plaintiffs have appealed. On perusal of the petition of appeal 
and the record of the case, the points for consideration appear to be: 

First — Is cognizance of the suit barred by lapse of time or not ? 

Secondly — Did Kurroonamoee sell the property to the appellant ? 
and, if so. 

Thirdly — Was such conveyance legal? 

Fourthly — Was the suit correctly valued? , 

As regards the first point, counting from the alleged time of pur- 
chase to date of institution, cognizance of the suit would be barred 
by Section 14, Regulation III. 1793, but the cause of action must be 
held to have arisen at the period of dispossession, viz, 1240. The prin- 
cipal sudder ameen calculates that even then the suit is baiTed, as 
twelve years and six months elapsed before the suit 'vras instituted, 

Vide decision of the Sud- appellant is entitled to a d^uction 

der Dewanny Adawlut, 25th that period of the length oi time the 
November 1846, printed re- nonsuited intermediate case pended in the 
port, Chedam Mundul and court, that is to say, five months and twenty- 
others, Appellants. three days. On this view of the case the 

suit would be cognizable. It is not however satisfactorily proved that 
appellants had possession, as alleged, for two or three years, and that 
they were dispossessed in 1240, although three witnesses have deposed 
to the fact. When the intermediate suit was entertained,NeelMadhub, 
the father of Rajeeb, objecteef he held possession of* a moiety of the 
property under two meeras pottahs of 4 annas share each, granted by 
Musst Parbuttee, respondent, one in Assin, the other in roos 1225, 
and that he had not been included as a defendant The said pottahs 
were filed and proved, as well as possession, by four credible 
witnesses, and consequently the suit was nonsuited. No appeal was 
made therefrom. 

Meimar Chunder Rae, another respondent, is stated to hold )X)s- 
sesMon Oil a meeras pottah from Musst Parbuttee, dated 1 236, for 
the other moiotv. 
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As to the second point, Kurroonamoee seems to have sold the 
property the 16th Assar 1237, fifteen years before the suit was 
instituted, the kubooleeut on stampt paper was registered 17 th 
AuOTst 1830, two subscribing witnesses have deposed to the validity 
of the deed, and one has deposed to the written consent thereon of 
Parbuttee for a consideration of rupees 50. But, 

Thirdly — It a]^ears Kurroonamoee, daughter of Musst Parbuttee, 
had two sons. Parbuttee was the widow of Joynarain, the original ^ 
acquirer of the property. Parbuttee denies the transfer in toto. 

On the death of her husband she was enti- 
Maciiaghten’s Hindoo to possession, but neither she nor her 

aw, vol. , page . daughter, having sons living, could transfer 
the property by sale or gift, according to the Shasters, unless on 
special grounds provided tor, but which are not pleaded in this case. 
Fourthly — The records of the case prove the suit undervalued. 

I concur gciiierally in the judgment of the principal sudder ameen, 
though I differ a little in the grounds thereof. 1 accordingly affirm 
his decision, and dismiss the appeal : appellants to be charged with 
costs. 


The 13th January 1849. 

• No. 12 of 1847. 

Appeal from the decision of Moulvee Abdoollah^ late Sudder Ameen 

. of Daccxu 

Hurree Mohnn Bunnick Shah and Kishen Govind Bunnick Shah, 
(Plaintiffs,) Appellants, 

versus 

Bissumber Sirdar, (Defendant,) Respondent. 

Vakeel of Appellants — JIurreekishore Roy, 

Vakeel of Respondent — Nund haul. 

To recover the value of opium, rupees 997-5-4. 

On the 17 til March 1845, the sudder ameen dismissed the suit, the 
claim not being proved. On appeal, it was remanded for further in- 
vestigation. Proofs and counterproofs were called for by the sudder 
ameen, a length of time elapsed, and plaintiff produced no further proof, 
documentary or oral. The suit was accordingly again dismissed, 20th 
January 1847. Plaintift’ has appealed. On perusal of the record, 
it appears plaintiff, in his reply, stated his claim was founded on a 
hath-chittee buhee, and five witnesses were examined in support of 
his suit : these however did not prove the validity of that record, 
or the plaintiff’s pleas in general : appellant has no further pleas to 
adduce. Therefore, there are no grounds for interfering with the 
sudder ameen’s decision, which, wimout summoning the respondent, 
is affirmed, and the appeal dismissed. The parties to b^r their 
costs respectively jn appeal. 
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The 13th January 1849- 
No. 145 of 1848. 

Appeal from the decision of Gobind Chand Bose, Moonsiff of Pulas. 
Sheik Jaruilah, (Plaintiff,) Appellant, 

versus 

Sheik Azmut, Sheik Askhur, and Sheik Aees Alif, (Defendants,) 

Kespondents. 

Suit to recover a debt, amounting, with interest, to Company’s 
rupees 3-15-4. 

The claim not being proved, the moonsiff dismissed the suit on 
the 29th April 1848. Plaintiff appealed, but has neglected to proceed 
with his suit, for a period exceeding six weeks: therefore, under the 
provisions of Act XXIXs 1841, the appeal is dismissed. 

The 13th January 1849. 

No. 226 of 1848. 

Appeal from the decision of Kaleekinker Sein, Moonsiff of Naraingunge, 
Sreekishen Manjliee, (Defendant,) Appellant, 

. versus 

Gour Chund Manjliee, (Plaintiff,) Respondent 
Vakeel of Appellant — Rasbeharee Bose, 

Suit to recover hire of a boat and wages, rupees 38-12. 

The moonsiff, on the 7th August 1848, decreed rupeea 25-6-9, and 
dismissed the remainder. 

Defendant appealed without filing pleas: having neglected to pro- 
ceed with the suit for more than six weeks, the appe^ is dismissed 
under Act XXIX. 1841. 

The 13th January 1849. 

No. 244 of 1848. 

Appeal from the decision of Moulvee Abdoollak Khan, late Moonsiff of 

Dacca, 

Heera Laul and Sree Laul, (Defendailts,) Appellants, 
versus 

Musst Minar, (Plaintiff,) Respondent ^ 

Suit to recover brass articles, &c., or their estimated value, 
rupees 31-12. 

Decreed by the moonsiff 17th August 1848. Defendants appealed 
wiAout filing pleas : appellants have neglected to ]jroceed with their 
suit for more than six weeks ; therefore flie appeal is dismissed under 
Act XXIX 1841. . 
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The 13th January 1849. 

No. 267 of 1848. 

Appeal from the decision of Nymoodeen^ Moonsiff of Lethrayunge, 

Kasheenauth Dey, (Defendant,) Appellant, 
versus 

Musst Purusmunnee, (Plaintiff,) Respondent. 

Suit to recover a balance of rent, with interest, rupees 9-2-4. 

The moonsiff decreed the amount on the 30th October 1848. 
Appellant filed no pleas, and has neglected to proceed with his suit for 
more than six weeks : the appeal is, therefore, dismissed under the 
provisions of Act XXIX. 1841. 

The 19th January 1849. 

No. 15 of 1846. 

Appeal from the decision of J. Reilyy Esq., former Principal Sudder 
* Ameen of Dacca. 

Musst Hursoonduree, widow of Radhakant Raee, mother of Beharee- 
kant Raee, minor, and Ohunderkant Sein, (Defendants,) Appel- 
lants, 

versus 

♦ * 

1, Sumbhoonath Raee, on his demise, Nubeen Chunder and Kishore 
Chuiider, his sons ; 2, Joynath Raee ; 3, Gooroopershaud Raee, on 
his demise, Nubokishen, his son ; 4, Ram Lochun Raee ; 5, Gou- 
reenath Raee; 6, Chundernath Raee; 7, Rauj Chunder Raee; 

8, Goluck Chunder Raee; 9, Ram Chunder Raee; 10, Kasheekant 
Raee; 1 1, SrcenathRaee ; 12, Ram Doolub Raee ; 13, GourChunder 
Raee; 14, RamGopal Raee; 15, Radhamadhub Raee; 16, Muhes 
Chunder Raee; 17, Lukheekant Raee; 18, Ramnath Raee; 19, 
Ramdhun Raee ; 20, Madhub Chunder Raee ; 21, Musst Treepoora, 
widow of Ramnath Raee ; 22, Musst Rajessuree, widow of Gun- 
gadhur Raee ; 23, Musst Gourmonee, widow of Essan Chunder 
Raee ; 24, Musst Anundmoee, widow* of Ramkoomar Raee ; 25, 
Musst Ooma Moee, widow of Kishenkoomar Raee ; 26, Musst 
Sheosoonduree, widow of Rajkishore Raee ; 27, Musst Kirpa Moee, 
widow of Kaleenath Raee ; and 28, Ks^ee Doss Neogee, (Plaintiffs,) 
Respondents. • ^ 

Vakeels of Appellants — Nund Laul and Juggomohun. 

Ij^keels of Respondents, numbered 1-2-3-4-7-8-9-10-11-14-16-18 and 
19 — Gour Chunder and Pudum Lochun. 

The remainder of the Respondents defaulting. 

Suit to recover possession of 8 annas share in mouzah Bithopa, 
with mesne profits, valued at rupees 1,483-15-6-2-2. 

Plaintiff's set forth, the ancestors were proprietors of 1 1 annas of 
tuppeh Aurungabifd ; the defendants were proprietors of the remaining 
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5 annas. They divided their lands in the Bengalee year 1091 : 
half of iiiouzah Bithooa^ consequently, went to pergunnah Raj- 
nugur, half fell to their 1 1 annas share, the other moiety to defen- 
dants’ 5 annas share. In 1227 Hursoonduree defendant’s ancestor, 
Kishenkarith, took a zimma of their shares and paid the rents to 
1232. His son, Badakanth Raee, then took the property in farm, 
(ijarah,) on expiration of the lease he refused to surrender posses- 
sion, and from Bysack 1242 had dispossessed them. They sued in 
the moonsiflTs court, but were nonsuited for dividing the claim. 

Defendants answered, the original ancestor of both parties was 
Permanund Sein, who had two wives ; two sons by the first wife, 
and three by the second, thus : 

Pemianund Sein. 





First wife. 


Second wife. 


Rameshur. Ram Rhudro. Ramgoviud, Ramnaraiii, Cluindro 

Seekur. 

that, according to this scale, defendants’ share would be 9 annas 12 
gundahs. Plaintiffs’ ancestors had filed an isnmuvees putwaree, 
specifying the shares differently before the collector, who, on peti- 
tmn of defendants’ ancestors, directed (17th June 1824) the parties 
should continue to hold according as they might be respectively in 
possession. Defendants’ ancestors then filed the butwara chitta of 
the year 1091, but it was rejected, and the parties referred to the 
court. 

The fact is no butwara ever took place ; defendants’ ancestors held 
possession of a moiety in some villages, and in some instances held 
the entire village. 

Plaintiffs and their ancestors were never in possession of the 
village now litigated; defendants’ ancestors never took a zimma, or 
lease, of the said village. Kalee Doss Neogee (one of the plaintiffs) 
is the adopted son of Bandoo Race’s daughter: according to the 
shasters he is not entitled Xo his m^aternal glindfather’s estate. In 
Goureenath’s case the Neogee lost his claim on this plea. 

Plaintiff's’ co-sharer, Joy Doorga, has not sued. The villages in 

G ' ‘ntiffs’ possession are more than they are entitled to, and as tl^ 
not paid rents from 1243, defendants were on the eve of sumg 
them for the surplus lands. 

Plaintiffs replied that Kalee Doss Neopee was hereditary pro- 
prietor of the estate, that Joy Doorga had gifted her share to Luknee- 
kant, Humath, and Madub Chunder. . 

The principal sudder ameen resolved the following points for 
adjudication : ^ * 
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First — Have plaintiffs been in possession of the lands ? 

Second — Is their claim barred by lapse of time ? 

Plaintiffs filed an authenticated copy of a butwara chitta^ dated 
1091. This ehitta appears from the collector’s roobucaree, dated 
17th June 1824, and from defendants’ answer, to have been filed by 
Kishenkant Sein, one of the defendants’ ancestors. There can be no 
doubt, therefore, that the document is authentic, and it clearly 
records that Bithooa, the village under question, belongs half to 
Ram Bhudro Sein, one of the sons of the first wife, and half to Ram- 
govind Sein, one of the sons of the second wife. 

Plaintiffs file a zimma-nameh signed by Kishenkant, the same indi- 
vidual who filed the preceding document : it is dated the 5th Bhadoon 
1227, it professes to have taken the zimma oPS annas of Idsmut 
Bithooa for 2 rupees annually from 1227 to 1232. It bears the 
names of Gokool Chunder Mitter, Ramnarain Deo, and Radamohun 
Sein, of whom the two last have been examined, and they prove that 
Kishenkant executed the deed. 

Plaintiffs file an ijareh kubooleeut, dated 8th Kartick 1235, signed 
by Radakant Sein, the husband of Hursoonduree defendant. It is 
to the effect, that Radakant has taken the farm of 8 annas of Bithooa 
from 1235 to 1236 for rupees 5-8, annually. It is attested by Juggo- 
rnolmn Deo, Petamber geekdar, and Raujkishen Doss. ^ 

Plaintiffs file a kubooleeut, dated 12th Kartick 1840, signed by 
Radakant Sein, It is to the same effect as above, the period being 
from 1240 to 1241, It is attested by Raujkishore Doss, Kebulkisto 
Doss, and Juggomohun. 

The foregoing kubooleeuts are proved by the evidence of Rauj- 
kishore Doss and Juggomohun. rlaintiffs filed two nekas for 1234 
and 1235, and several challans and khuts: they were not proved. 

The collector’s roobucaree, the toujee nuvees’s report, and the 
collector’s dakhilas shew that the jumma paid by the parties are in 
the proportion of 1 1 annas by plaintiffs and 5 annas by defendants, 
but it is not necessary to pronounce on this point. 

From the foregoing documents the principal sudder ameen consi- 
dered the plaintiffs’ claim to a moiety of Bithooa clearly proved. 
But Joy Doorga was not made a party in the claim, and she denies 
having gifted her share to plaintiffs. 

In regard to lapse dll^time, defendants* appear to hiive been long 
in possession, but it has been proved they held under zimmas and 
ijarahs. The kubooleeut dated the 12th Kartick 1240, indeed proves 
that, from the end of the term, that is Chyte 1241, to date of plaint, 
15th Maugh 1251, ten years have not entirely elapsed. 

The principal sudder ameen, therefore, deducting her (Joy 
Doorga’s) share, 2 annas, 6 gundas, 1 cowree, decreed the rest of 
the claim to plaintiffs, with wasilat from 1242. This decree was 
passed the 26th February 1846. 
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Defendants have appealed. Appellants have brought forward 
several pleas, but the principal pleas are: — first, that respondents’ 
ancestors repudiated the butwara dated 1091, when appellants’ ances- 
tors laid it before the collector, as is shewn by the collector’s roobucaree 
of the 17th June 1824, and, though formerly rejected, they now found 
their claim on it ; secondly, that respondents admitted appellants were 
in possession before the date of the collector’s roobucaree, 17 th June 
1824, and that twenty-two or twenty-three years expired from that 
date before they sued for possession. 

With reference to the second point the local ameen was directed, 
on the 7th August 1848, to investigate locally whether respondents 
had possession of mouzah Bithooa before 1227. The ameen’s report 
is that, from the tes*timony of the greater proportion of witnesses exa- 
mined, he came to the conclusion that appellants were in sole 
occupancy previously to 1227. On this report I do not attach much 
weight : moreover appellant paid the ameen’s expenses. 

The question is, have appellants exclusive right and title to mouzah 
Bithooa? Hereditarily they have not, on their own shewing, for by inhe- 
ritance they state 9 annas 12 gundas share would be theirs, and 6 annas 
8 gundas, respondents’: both parties allow' their shares arc not regulated 
by hereditary descent The only document produced allotting the vil- 
lage under litigation is the butwara of 1 09 1„ alluded to in the collec- 
tor’s roobucaree of the I7th June 1824. That document distinctly 
specifies the village, by name, as belonging in equal shares to the 
ancestors of the appellants and respondents : that document w^as filed 
by the ancestors of appellants to prove the extent of their rights. The 
appellants have no document to establish their claim to a larger 
pro]3ortion. They plead respondents’ ancestors denied the allotment 
specified in the butw^ara of 1091. Respondents explain, on tliat occa- 
sion this individual mouzah was not the subject at issue but the entire 
property, which they claimed in the proportion of 1 1 annas. A refer- 
ence to the collector’s proceedings, 17th June 1824, establishes the 
correctness of this explanation. 

It has been satisfactorily proved respondents had possession till 
1241 B. S., the suit was instituted in 1251, and therefore was not 
barred by the statute of limitation. Under these circumstances there 
appear no grounds for interfering in the decision of the principal 
sudder ameen, which is hereby aSirmed. TOe appeal is dismissed : 
appellants to bear the costs. 
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The 22nd January 1849. 

No. 6 of 1848. 

Appeal from the decision of Moulvee Abdoollahy late Sadder Ameen 

of Dacca. 

Azeem Sirdar, (Defendant,) Appellant, 

( Shabaz, Zumeer, Bhoran, and Anund, Defendants, have not appealed,) 

versus 

Kaleepershaud, (Plaintiff,) Respondent 
# Vakeels of Appellant — Nund Laul and Juggomohun. 

Vakeels of Respondent — Roop Chundery Gholam AhaSy 
and Pudum Lochun. 

Suit to recover a balance of account per khata buhee, rupees 
793-4. 

Plaintiff stated, Azeem Sirdar, on the 5 th Bysack 1254, desired 
him to pay to1:he other four defendants such sums of money as they 
required during his absence, he was going to Narraingunge for four 
or five days. They would Jiave to deposit rupees 1,050 as security 
in the abkaree department on account of pottalis taken by them. 
They would lodge with him (the plaintiff) receipts of the sums depo- 
sited, and on his return*he would sign the khata buhe^ and receive 
back the deposit receipts. On the 6th Bysack 1254, Shabaz, 
Zumeer, Bhoran, and Anund took from the plaintiff rupees 901. 
They signed the khata buhee, and Azeem’s name was included in 
the account 

From the 20th to the 29th Bysack, the same individuals took 
rupees 356-6, and they repaid rupees 459-2. Azeem never signed the 
khata buhee, and tlie other four defendants stopped business. Plaintiff, 
therefore, claimed the balance of account, rupees 798-4. 

Azeem answered he had no concern in this case, that he was not 
connected in business with the other defendants, that he had not 
spoken to the plaintiff on the subject, that plaintiff ha;d induced the 
other defendants to admit the claim with the view to entangle him. 
Was it probable that plaintiff should advance so much money merely 
on his speech ? He had taken no money from the plaintiffs, and had 
not signed his khata b^ee. He had nat taken abkaree poitahs in 
his own, or in others’ names, and he had made no abkaree security 
deposit, which is proved by the abkaree superintendent’s proceedings. 

The fact is he formerly had dealings with the plaintiff, by whom 
he was cheated right and left, that he intended to bring an action 
against him for money due, and that he had been forestalled. 

Zumeer and Bhoran, defendants, answered, they had taken no 
money from the plaintiff^ nor lodged deposit receipts with him; 
Shabaz and Anund may have deposited receipts with plaintiff, out 
of spite to them, and constituted them with themselves, defendants. 
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The sudder ameen decreed against all the defendants. He consi- 
dered that plaintiff advanced the money, at the expressed desire of 
Azeem, under an impression of his respectability, as proved by the 
evidence of witnesses, and the deposition of the abkaree darogah 
especially. 

Azeem only has appealed. The evidence noticed by the sudder 
ameen has been adverted to. It appears the darogah, Bheem Chum 
Ghose, deposed, he thought Azeem was a partner with the other defen- 
dants, Zumeer and Bhoran, because he had recommended them, and 
because on some former occasion he had arbitrated shares. Evidence 
is given by plaintiffs (respondent’s) witnesses with the view to .prove 
Azeem a partner, and that the loan was made on his supposed sub- 
stantiality. It is not satisfactorily proved that Azeem was a partner 
with the other defendants, and the other supposition cannot be held 
to impose pecuniary obligation on the appellant. 

If, on his reputation, the appellant argues the loan of rupees 901 
was made on tne 6th Bvsack, why, when he failed to appear and 
si^ the khata buhee in mur or five days, according to alleged pro- 
mise, did respondent make a fiirther loan of rupees 356 between the 
20th and 30tn of Bysack? 

Respondent has no documentary proof whatever against appellant, 
nor has a claim of any nature been established against him in this 
suit The decision of the sudder ameen is therefore amended, and 
the appeal decreed: appellant is exonerated from the claim of the 
respondent The respondent to be charged with the costs of the 
appellant in both courts. 
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Prkskxt: JAMES GRANT, Esq., Judge. 


The 22nd January 1849. 

No. 330 of 1847. 

Appeal from the decision of JJydnath Surma^ Moomiff of Shechgunge^ 
dated the \(Sth December 1847. 

Pceroo Khaii and Jumyut Klian, (Defendants,) Appellants, 

versus 

JuggutnarauT Shah and Kuncheram Das, (Plaintiffs,) Respondents. 

Claim, possession of 10 beegaJis, jumma rupees 5, under a pottah 
granted by Sohobut, joted^, dated the 18th Bysack 1248, from 
wliich they were ousted in Chyte 1249. The defendants, Peeroo 
Khan and Jumyut Khan, state that Sohobut (also a defendant) sold 
them his jote of 19 beegahs, 10 cottahs, jumma rupees 7-14, for 
rupees 19-8, on the 2nd Aghun 1249, and that he obtained a pottah 
for the said jote from the gomastali of the ijaradar on the 2nd 
Aghun 1249, and further that the plaintiffs’ pottah, not being men- 
tioned in the kuballah, must be a forgery. The defendant Sohobut, 
in his answer of the 18th March 1845, stated that he had informed 
the purchasers of his jote of the plaintiffs’ pottah, and told them to 
demand rent accordingly, but in his petition of the 10th March 
1 846, he asserted that the pottah was dated the 29th Bysack 1248, for 
eighteen months, and filed the corresponding kubooleeut. On the 5th 
February 1847, Sohobut again petitioned and filed the copy of a 
decree against him, his apparent object being to prove that he had 
been in another piu-t of tlie country on the 18th Bysack 1248, 
tlic date of the plaintiffs’ pottah said to have been granted by him. 
The plaintiff Juggutnarain subsequently filed a copy of a decree 
against him, to prove that he had been in another part of the country 
on the 29th Bysack 1248, the date of the eighteen months’ kuboo- 
leeut filed by Sohobut. Both cases were decided exparte^ and had been 
instituted while the case was pending. Lokonath, one of SohoW’s 
witnesses, having asserted that he wrote the eighteen month kuboo- 
leeut in the absence of the plaintiff, at the request of Peeroo Khan 
defendant, one of the purchasers of the jote, the moonsiff referred the 
case and was directed to take the witnesses’ answer and evidence 
touching the supposed forgery. The moonsiff has now decreed the case 
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on the pottah filed by the plaintiff and the evidence in sup])ort of it; 
and, considerijif]; the kuhoolceut, filed by Sohobut, a forgery, recom- 
mends that he, with the writer of and witnesses to it, be committed for 
their respective sliares in the forgery and perjury. Lokoiuith, the 
writer of the said kubooleeiit, managed to abscond when the case 
was formerly referred, and Sohobut and the witnesses to it fu’e now 
reported “not forthcoming.” Fortmiately this is immaterial, as J 
don’t agree with the moonsiff. The foundation of his decision is the 
exparte decree filed by the plaintiffs, from which it would appear 
that Juggutnarain w'as in another district on tlie date of the kuboo- 
leeut tiled by Sohobut. 1 do not consider it, or the one filed by 
Sohobut, of any importance. Both cases are for small amounts, 
were decided expattv^ and instituted while this case was pending, 
and some two years after it was instituted. 1 am of opinion tliat 
Sohobut, who sold liis jote, was all along in league with the ])laijitifi‘s 
to defraud the purchasers, and tliat his pretended aid to tluan by 
filing an absurd kubooleeut, sup|X)rted by a witness, who asserted 
that he wrote at the request of the purchasers, was intended to bene- 
fit himself and tlie plaintiffs by retaining the best ])art of tlie jote he 
had sold at a fixed rent. The jote Consisted of 19 bcegahs 10 
cottahs, and was purchased for rupees 19-8, which does not look as 
if the purchoisers knew that the greater part of it had been made 
over to a third party, and the names of tlie purchasers w^cre substi- 
tuted in the zemiiidaree accounts for that of tlu* jotedar, Sohobut, 
without demur. On the above grounds, I reverse the moonsift*’s 
decision, and decree the appeal with costs. 

The 23rd January 1849. 

No. 191 of 1847. 

Appeal from the densUm of Mahatahooddeen^ Moonsiff of 
Knllia gunge ^ dated the 3rd Mag 1847. 

Gubru Mundul and Panchoo, (Defendants,) Ap])ellants, 
versus 

Fureekoola, (Plaintiff,) Respondent 

Claim, rupees 135-2, (kie on a bond for rupees 93, dated tlie 
25th Bhadoor 1249 B. 8. 

The defendants plead payment in cash and grain. The case is 
detailed in the Decisions of tlie Zillali Courts for February 1847. The 
moonsiff has again decreed the case, overruling the evidence for the 
defendants as to payments previous to that of rupees 26, the balance 
formerly proved, which I consider good, supported as it is by the 
circumstances detailed in my former decision. On the said grounds 
and evidence, I reverse the moonsiff'’s decision, and decree the appeal 
with costs. 
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The 23rd January 1849. 

No. 274 of 1847. 

Appeal f rom the decision of ManicJi Chunder Shome^ Additional 
Moonsiff of Rajarampore^ dated the 2^th July 1847. 

Kiiuiiil Locliim Dlmr, (Plaintiff,) AppelUmt, 
versus 

Dugdec and Poddoo, (Defendants,) Pespondonts. 

Claim, rupees 138-15-6, due on a bond for ni])ocs 125, dated the 
19tli Plialgoon 1252. The defendants (prostitutes) deny tlie autlien- 
ticity of the documents, and state that the plaintiff’s father-in-law used 
to visit them, that the plaintiff wished to do likewise; that they had 
frequent quaa;rels ; that the plaintiff has no ])roperty or employment 
to enable him to become a money-lender,^nd that a loan of such an 
amcaint to them without security is increcmile. 

The moonsift' dismissed the case, on the grounds of discrepancies 
in the evidence for the plaintiff^ two of his witnesses having been 
cliarged with perjury ifi a case pending, the plaintiff heiiig without 
means or employment to warrant a Joan of the amount, ami the 
defendants’ plea of enmity being established. I agree with tJie 
inoonsiff, aiul dismiss the appeal with costs. 


The 23ri> January 1849. 

No. 275 of 1847. 

Appeal from the decision of Manick Chiinder Shome, Additional 
Moonsiff of Rajarampore^ dated the 29th July 1847. 

Dugdee and Puddoo, (Defendants,) Appellants, 
versus 

Kumul Lochun Dliur, (Plaintiff,) Respondent. 

This is the same case as that detailed in case No. 274 of 1847, 
the grovmd of appeal being that the moonsiff had not made the 
defendants’ costs payable by the plaintiff. I see no OTound for 
interfering with the moonsiff’s decision, and therefore dismiss the 
appeal with costs. 
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The 26th January 1849. 

No. 203 of 1847. 

Appeal from the decision of Rowshun Alii, Officiating Moonsiff of 
PutneetuUah^ dated the l\th May 1847. 

Kishore Chund^ (Plaintiff^) Appellant^ 
versus 

Joddoonath Sundyal and others^ (Defendants,) Respondents. 

Claim, the reversal of a kubooleeut, dated the 2nd Bysack 1253. 
The defendants state that the plaintiff gave the kubooleeut willingly, 
and is in possession of the lancL The acting moonsiff dismissed the 
case on the evidence of fifteen witnesses for the defendants, to the 
kubooleeut having been given willingly, overruling the evidence of 
four witnesses for the plaintiff on account of discrepancies, added 
to the fact that the plaintiff did not complain in the foujdaree of 
the kubooleeut having been forcibly taken from him, though recom- 
mended by the darogah to do so, and that in his petition, accusing 
the zemindar’s naib of having caused the death of his* brother, said 
to have been kept in dur Ace with the plaintiff, in the matter of the 
kubooleeut, he stated that he sold 30 rupees worth of bamboos to pay 
for his release, but did not mention from what land the said bamboos 
were obtained. The plaintiff’s story is that he held a jote of 19 
rupees, 12 cowrees, jumma 15 rupees, for which he paid to the end 
of 1252 ; that on the 29th Chyte of that year he gave his istafa to 
the zemindar’s naib, who. being annoyed forced him on the 2nd Bysack 
1253 to take a pottah for 57 biggahs, 8f cottahs, jumma rupees 45-12, 
and made a mohurer write out a kubooleeut corresponding ; that he 
(the plaintiff) forthwith complained at the thannah, and, on the 16th 
Assar following, instituted this suit for the reversal of the said kuboo- 
leeut The defendants’ answer is a long detail about the plaintifTs 
having tak(?n, some years before, two jotes, jumma 43 rupees ; there 
having been a balance of 74 rapees (and a fraction remitted) ; his 
having paid 3 rupees, and given a bond for the balance 71 rupees ; his 
having sub-let 1^ beegah and sold bamboos. This, however, is alto- 
gether unsupported, except by witnesses who could be produced in 
any number by a zemind^ under such circumstances. The bamboo 
selling portion is intended to prove the plaintiff’s having been in 
possession of the jote, and iff support of it the defendants have filed 
a copy of the plaintiffs petition in the foujdaree (two months rfter 
this suit was instituted) accusing the zemindar’s naib of having 
(on the pretence of a balance of 27 rupees) confined and beaten 
him and his brother, who died three days after in consequence. 
In this petition the plaintiff states that he sold 30 rupees worth of 
bamboos, and paid 27^ rupees to the naib to obtain his release. This 
portion of the netition the defendants would make use of, to 
prove that the oamboos were taken from the disputed jote to 
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pay a balance due, which by no means follows under any circum- 
stances, and is in this instance in direct contradiction to their own 
story, that the plaintiff had previously paid part of his balance 
and given a bond for the remainder. Were the moonsifPs deci- 
sion confirmed, tlie plaintiff would not only be burdened for five 
years with the annual payment of 45 rupees for land, which he 
declines having any thing to do with, but he would probably also 
be sued for 7 1 rupees on the bond, said to have been given by him 
at the same time as the kubooleeut, and prevented from recovering 
the 27 rupees, extorted from him after the institution of this suit, 
when, according to the defendants’ own showing, their claim against 
him had been settled. 

If the plaintiff* settled his balance, gave a kubooleeut, and also a 
bond on the 2nd Bysack, (as stated hy the defendants,) it is most 
improbable that on the next day he would have complained at the 
thannah, and within three months instituted this suit for the reversal 
of the kuboojeeut without any mention of the bond. Under such 
circumstances also there could not well be any foundation for the 
[daintifTs complaint in the foujdaree, as to his seizure shortly after- 
wards for a pretended arrear of rent distinct from the said bond. 
On the above gromids I reverse the acting moonsifTi^decision, and 
decree the appeal with xsosts. 


The 31bt January 1849. 

No. 246 of 1848. 

Appeal from the decision of Ramnaraiu Roi/y Moonsiff of Putteeram, 
dated the llth August 1848. 

Zureef Mundul and Arif Mundul, (Defendants,) Appellants, 

versus 

Moteeoollah, (Plaintiff,) Respondent. 

Claim, rupees 296-4-5, rent due for the years 1243 to 1248, 
according to a kubooleeut by the defendant’s father (Golamee 
Mundul, deceased,) dated the 26th Jeit 1253. The defendants deny 
the kubooleeut, and plead that the land was cultivated by Omrao 
Mundul and Karamtoollah, who paid the rent to Nuzer Mohamed, 
uncle of the plaintiff, then a minor. 

The case is detailed in case No. 12 of 1847, Decisions of the Zillah 
Courts for February 1848, and was remanded to take evidence 
touching the payment of rent to Nuzer Mohamed on account of the 
])laintiftl The moonsiff formerly decreed the case in full for six 
years, though the kubooleeut was for three years only, and the 
plaintiff had declined to prove that the defendants’ father was in 
possession, ruling also that the payment of the rent by Omrao 
Mundul to Nuzer Mohamed could not be enquired into, they not 
being parties to the case. The moonsiff has now decreed three 
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years’ rent, ovemiliiig the dakhilas for rent paid to Nuzer Molia- 
jned on the ground of discrepancies in the evidence to the payment, 
and the signature of Nuzer Mohamed on one of the dakliilas 
not tallying with his signature on other docunaients in the record. 
This case is connected with others, which piake it clear that the 
plaintiff and Nuzer Mohamed were relations and partners in busi- 
ness, and that the latter was manager during the minority of the 
former. The land for which rent is claimed was purchased by the 
plaintiff from Omrao Mundul, and the dakhilas filed are in the name 
of his brother, Karamtoollah ; and it appears to me most improbable 
that dakhilas in his name should have been produced had the land 
been actually cultivated hy the father of the defendants, who are 
brothers-in-law to Omrao Mundul. 

Two of the dakhilas tally (with a slight difference as to date) 
with two payments acknowledged bv the plaintiff, and the one alluded 
to by the moonsiff, as differing in tne signature, appears to me much 
the same as the others, in that respect. 

There are two dakhilas and a letter filed by the plainfifPs witnesses 
with Nuzer Mohamed’s signatures rather different from those on 
the others, but they are quite as much open to suspicion on that 
account as tlje others, and a man may write differently on different 
occasions, psgrticularly if he or liis partner are capable of suing for 
money they have already received. On the above grounds, I reverse 
the moonsiffs decision, and decree the appeal with costs. 

The 31st January 1849. 

No. 262 of 1848. 

Appeal from the decision of Ramnarain Roy^ Moonsiff of Putteeram, 
dated the 11 th August 1848. 

Moteeoollah, (Plaintiff,) Appellant, 
versus 

Zureef Mimdul and Arif Mundul, (Defendants,) Respondents. 

This is an appeal by the plaintiff against the same decision as 
that detailed in case No. 246 of 1848, in which the moonsiff decreed 
rent for only three of the six years sued for. On the grounds given 
for the reversal of the moonsifFs decision in that case, I dismiss this 
a})peal with costs. 
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Tbe 318T Jakuary 18^9. 

No. 13 of 18|T; 

.mg^twjrvm uie dteisim of Baamearaia JtmhJii^ont^ of, 
dated me ^XthDecanber ^. 

Omnu} Mtmdnly (Defend8at,y AppeUmit, 
versus 

^ MoteeooUahj (Plaintiff,) Respondent. 

Cjlaim, rupees 53-5# due on an ikrar for Sicca rupees 25, dated the 
26tli Jeit 1243. The defendant pleads payment in Maugh 1243, aM 
states that the plaintiff,, instead of giving him credit in this case, has 
credited the payment in another caselagainst him on an account with 
which he h^ no concern. The moonsiff decreed the case on the 
evidence for the plaintiff, as the defendant had not proved the assert- 
ed payment. ^ 

The case alluded to by the defendant is No. 16 of 1847, decided 
on the 3rd of April 1848, in which he was sued as , the heir of hb 
brother KuttLbqoddeen; and in it die plaintiff acknowledges a payment 
of 25 rupees in Maugh 1243, but without stating through whom it was 
received. In that case, fimyever, I was j^sfied that there was 
nothing due on account of Kutubo^j^een, crediting the pay- 
ment of 25 rupees in Ma>ugb 1243, the b^alice havm& been paid by 
his surety, ana in this ease the has produced two witnesses 

to the said paym^t > . 

I therefore rev^e the moonsifPs decision, and decree the appeal 
with costs. 




m.LAH JE8S0RE. 


Present: H. F. JAMES, Esq., Jud,ge. 

The 12tu January 1349. 

Case No. 46 of 1847. 

Regular Appeal from the decision of. Baboo Loknauth Bose^ Second 
Fiindpal Sudder Ameen^^dated 1th November 1846. 

Moheshchunder Singh, (Plaintiff,) Appellant, 
versus 

Dokooree Beebee and eighteen others, (Defendants,) Respondents. 

Claim lai4 at Co.’s rupees 1,150-15-15, to obtain possession of a 
share of a jumma, with mesne profits. , 

The plaint seta forth that^ there was a jumma in the names of the 
plaintiff and of his brother, Konick Chunder, in the records of the 
zemindar^s office, in the village of Jigrah, pergunnah Ramchunder- 
pore, amounting to rupees 99-13-8, and that in the jsear 1245 the 
plaintiff was dispossessed of his half share of the said jumma by the 
defendants, and therefore the suit was instituted to recover possession 
with wasilat, and the value of certain property which had been plun- 
dered from the plaintiff when he was dispossessed. 

Dokooree Beebee, one of the defendants, replies that the plaintiff 
and his brother, Konick Chunder Singh, sold to her husband the jum- 
ma in question in the month of Bysa^ 1245 ; and that her husband 
(since dead) had thus become legally in possession of the property, 
and denies that the plaintiff was ever forcibly dispossessed, and 
produces the deed of sale. 

The second principal sudder ameen states that he considers that 
the plaintiff has in no way supported his claim to possession of the 
property, and that his witnesses do not clearly corroborate the state- 
ment m^e by. the plaintiff, and that the copy of the kubooleeut, 
which js produced, and which was obtained from the collector’s office, 
is invalid from its hot bearing the signature of an^ official, and that 
the other documents filed by him are not deserving of credit; and 
the principal sudder ameen considers that, by the deeds filed by the 
defendants, the sale of the property to Moonshee Hafizoodeen, the 
husband of Dokooree Beebee, is established, and he dismisses the 

case. ^ » 

From this order an appeal is made to my court; and on looking 
over the papers of the case, 1 think that the princip^ sudder aineen 
seems to have hurried over die investigation of the cas^ and that the 
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appellant had not the option of producing all his witnesses; besides it 
is pointed out that there are some points of enquiry uninvestigated 
by the second principal sudder omeen with reference to the deed of 
sue, filed by the respondents, in which the grandfather of the sellers 
of the property is inaccurately mentioned. I therefore remand the 
case for rertrial. 


The 13th January 1849. 

Case No. 4 of 1849. 

Regular Appeal from the decision of Mouhee Abdoolah^ Moonsiff 
of Sajeally^ dated 2Tth^July 1838. 

Humath Mookerjee and Mohunchunder Mookexjee, sons of the late 
Shonatun Mookerjee, (Defendants,) Appellants, 

versus 

Kisto Kuitto Potdar, son of Samcomar, (Plaintifi*,) ^Respondent 

Claim laid at rupees 100, on account of a bond debt 
The moonsiff decreed this case expgrte, but on the case being 
appealed, I find that the enquiry regarding the notice and advertise*- 
ment enjoined in Regulation X&m. 1814, Section 22, and Construc- 
tion No. 775, had not been properly conducted. I therefore order the 
case to be remanded for re-trial, and the appellant to receive the 
value of the stamp of appeal. 


The 13th January 1849. 

^Case No. 5 of 1 849. 

Regular Appeal from the decision of Baboo Tarucknauth Bose^ 
Moonsiff of Noabad, dated 7th April 1847. 

Ajoodyaram Bose, (Defendant,) Appellant, 
versus 

Bosodha Dassia and Shamachum N^h Chowdree, (Plaintiffs,) and 
Bamonee Dassia and thirteen others, (Defendants,) Respondents. 

Claim laid at rupees IIQ* ^ ^ 

This case was instituted by the plaintifis to' recover from the 
defendants a sum of money, rupees 285-0-9, paid in by them to the 
collector’s office as Government revenue for an estate called Bale 
Fwliah, of which the plaintiffs and defendants were joint proprietors, 
this sum being the amount of revenue due from the shares of the 
defendants. 

The case was decreed by the moonsiff exparte in favor of the 
plajntifb; and one of the defendants, on whom was aUotted the sum 
of Cmapany’s /upees 110, appeals against this order* 
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On examining the record of the case^ I find that the provisions 
laid down in Section 22, Regulation XXIIL 1814, were not acted 
up to. It is enjoined therein that the person through whom the 
notice may be served, shall certify the same on the back of the notice, 
and shall require some person or persons, bein^ neighbours of the 
defendants, or a mundul or putwaree of the village in which the 
defendant majr usually reside, to certify on tlie back of the process 
that, after diligent search, the. defendant cannot be found ; whereas 
the papers of the case contain no such certificate as that denoted 
above, and the appellant denies ever having received notice of the 
case, or of being made acquainted with it until the decree was about 
to be put into execution. Under these circumstances, I remand the 
case ibr re-trial, and order that the appellant should receive the 
amount of the appeal stamp. 

The 23rd January 1849. 

• Case No. 47 of 1847. 

Regular Appeal from the decision of Moulvee Lutf Hossein Khan^ First 
Principal Suddef Ameen^ dated \5th June 1847. 

Omachum Deh Huldar, (PlaintiflF,) Appellant^ 
versus • 

Gourmohun Roy and twenty-six others, (Defendants,) Respondents. 

Claim laid at rupees 732-14, to obtain possession of amouroosee 
izara, with mesne profits. 

The ^aint sets forth that Moheschunder Roy, husband of Sree 
Muttee Debbiah, made over in perpetual farming lease the 10^ annas 
share of a jumma of rupees 6-12, and the entire jummaof 4 rupees 
in the village of Pertab Katee, in perguimah Mulickpore, to one 
Gxmgaram Nath, and that the heirs of GungaramNath, on his death, 
sold to the plaintiff his rights and interests therein, and that the plain- 
tiff remained in possession since the 11th Asar 1245, the date of 
sale, and that in execution of a decree against Moheschunder hh 
rights and interests in those two jummas were sold, and that they 
were purchased by Gourmohun, the defendant, who has ousted the 
plaintiff from his rights and possession of the property, and to recover 
these the case was instituted. 

The defendant denies the existence of any arrangement regarding 
the perpetual fanning lease, and states that tne plaintiff has no claim 
on me property. 

The principal sadder ameen dismisses the claim of the plaintiff, 
stating, as his reasons for so doin&that hejiuts no faith in the docu- 
ments filed by the plaintiff, whiSi he considers forgoes of recent 
date, and which were not mentioned by the plaintiff when he filled 
petitions of objections in the summary cases, m which the defendant 
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was the plaintifF in the collector’s courts luid in which the point of the 
perpetual fanning lease was specially detailed, and it appears that 
the witnesses, who speak to the authentic!^ of the document of the 
perpetual farming lease, are men who resi^d in distant parts of the 
country to that in which the occurrence took place. The deed, 
moreover, is not roistered, and the date of purchase of the paper on 
which it is written is three months prior to date of writing. 

In the correctness of this judgment . I agree, and, seeing no reason 
to interfere with the decision, I dismiss thh appeal. 



ZnXAH MIDNAPOKE. 


Present: H. T. RAII^S^ Esq., Judoe. 


The 4th January 1849. 

Case Na 271 of 1847. 

Appeal from a deeition of Nittanund Rop^ late Town Moonsiff^ 
paeeed on the ll^A of September 1847. 

Tara Persaud Dey, (Defendant,) Appellant, 

• versue 

Saful Purdh^n, (Plaintiff,) Respondent 

• ^ 

From the proceedings of the lower court it appears that the 
defendant (appellant) insiitated a summary suit against t]^e respondent, 
for a balance of rent on account of the year 1252 Umlee, and at the 
same time procured a warrant to be issued for his arrest • Tliis 
warrant was returned unexecuted, and a proclamation was stated to 
have been left at the respondent’s residence, calling upon him to 
attend at the deputy collector’s court within fifteen days, and in con- 
sequence of his non-attendance the case was decided exparte by the 
deputy collector in favor of appellant The respondent then insti- 
tuted this suit to set aside the summary decision, and states that he 
was never mafde aware of the institution of the suit or of the issue 
of the notice, that he holds 5 beegahs, 15 cdttahs, 3 pudkas of 
land under the appeUant, the rent of whic^ he has paid in full, and 
that the kubooleeut filed by appellant in the revenue court is a 
forgeiy, that it is recorded m that kubooleeut that, besides the 5 
beegahs, 15 cottahs, 3 pudkas of land held by him, he has taken a 
lease of 2 beegahs, 5 cottahs, 3 pudkas of land formerly rented by 
Kalee Persaud Bossoo, whereas this land is held by hun as a shi- 
kummee xyut of the said Kalee Persaud Bossoo, who ^sesses it as a 
kumdaree Jote under the appellant, and that it is wim the object of 
maki ng him (respondent) pay the rent of this land to appellant that 
he > instituted the summary suit and procured an exparte decree 
against him. 

Kalee Persaud Bossoo also filed a petition to the same purport in 
mocmsiff’s court, and, in suf^port of his opposition of Jhe appsA* 
dbim for rwt,,put in copies of oerHun smnm^ decreerpiumii 
in suits between Jiii^lf and the appellant for the ieents of this land. 
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The moonsiff considered the respondent’s case was satis&ctorily 
proved; and; on the grounds of the merits of the case before him, set 
aside the exparte decision passed by the deputy collector. 

. JUDaBi;£XT. 

This suit was instituted in the moonsifPs court to set aside an 
exparte decision of the revenue court; passed under Section 18, Re- 
gulation VIIL of 1819, the plaintiff (respondent) alleging that he 
neiAer owed the defendant (ap^an^ the arrears claimed, nor was 
he made aware of the institution of the suit against hiim The 
moonsiff has set aside the exparte decision after a full enquiry into 
the merits of the case, on the grounds that the plaintiff (resfjondent) 
never owed the balance or gave the kubooleeut under which it is 
claimed. I am, however, of opinion, that the moonsiff exceeded his 
power in taking up the case on its merits, and that he could not 
enter upon the plaintiff’s case, unless it h^ been submitted in the 
shape of his defence before the revenue court. As the decision now 
sought to be set aside was given exparte^ it is only necessary to 
enquire whether the revenue court was justified or not in so decid- 
ing the appellant’s claims *. e, did the revenue court take such pre- 
cautions as the law enjoins, for causing" the attendance of the party 
sued before it, and was the non-attendance wilful on his part ? 

Clause 3, JSection 18, of Regulation VTIh of 1819, enacts that if, 
after process of arrest has been taken out, the return of the nazir cer- 
tify that after diligent search the party cannot be found, the plaintiff 
may either move the court to postpone the case for a month, or 
cause a proclamation to be made without any postponement, calling 
upon the defendant to appear in court, or that, after fifteen days, the 
court will pass judgment, exparte, upon tibe documents and proofs 
filed by the plaintiff. In this case the process of arrest and the 
proclamation were taken out together, and a return made by the 
nazir that the defendant could not be found, and a certificate from 
the ameen and mdbkhya of the village filed with it, reporting their 
having affixed the proclamation to the house of the derendant. At 
the expiration of the fifteen days the case was taken and decided 
exparte. If the defendant now seeks to set aside that decision, it 
can only be done on proof that no notice was served, as stated by the 
parties concerned in making the return, or that the service was not 
made according to law. If this is proved, the eSsparte decision 
be set aside, but if, on the contrary, it is shewn that the prodamation 
was legdly made and executed, it follows that the deputy collector 
was justified in looking on the default of the defendant as wilftil, and 
was bound to give a decision on the documents and proofs fiM by 
the plaintiff; and that decision cannot be set aside on prwfs subs^ 
quently brought forward by the defendant in the moonsiff^s dou]^ 
1 therefo^^ remand this case to the moonsiff, who will refile tibe suit, 
aid be glided m its dedsicn by the above renudks. The appelUoit 
will receive back the value of stamp fees paid jn this court 
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The 9th January 1849. 

Case No. 161 of 1848. 

Appeal from a decision of th£ Principal Sudder Ameen, Mr. C. 

Mackay^ passed on the 1th of July 1848.^ 

Kalee Persaud Mujoomdar and others^ (PlaintifFs^) Appellants, 

oersus 

Bindabun Sunkaree and others, (Defendants,) Respondents. 

This suit was brou^t to recover possession of 4 beegahs 6 cottahs 
of land, which the plaintiffs said appertained to their talook of mouzah 
Panchrool, but of which they ftad been dispossessed by the defen- 
dants taking the rents from the ryuts since 1251 Undee, under the 
plea of its b^g their rent-free laiuL 

The defendants denied that this land had ever t)een mal land of 
mouzah Panchrool, as asserted by the plaintiff, and stated they held it 
under deeds of sale from the laidiirajdar and a party who had pur- 
chased part of it from him. 

The collector reported it to be lakhiraj land, and the principal 
sudder ameen dismissed ^the^ suit on the ground that the land was 
reni>-free. 

The plaintiff appealed against this decision, urging that the lands 
held under the sunnud*and endorsed on that documeuit are distinct 
from those under dispute. 

On perusing the record, I find that the plaintiflFs have no proofs 
whatever that the land ever constitoted a part of their talook. The 
papers filed by them are those prepared by themselves, and cannot 
be received in support of their case. The collector distinctly states 
that the land in msnute is recorded in his office as rdntf-free land of 
the sunnud under wnich the defendants’ rights are now represented. 
I therefore see no reason to interfere with the decision of the lower 
court, and dismiss this appeal. 






ZILLAH MOORSHEDABAD. 

Peesent: D. J. money. Esq., Judge. 


The 26th Jaiojary 1849. 

No. 31 of 1844. 

Regular Suit 

Munhurry Dassea, Plaintiff, 
vei^us 

Praimkissen Doss, and nineteen others. Defendants. 

Claim, Company’s rupees 99,915-6-17-3, for possession of 
8 annas share of an estate in landed and other real and personal 
pr^rty. ^ 

Bejov Kissen Doss, the plaintiff’s husband, and Prankissen Doss, 
the defendant, were brothers and joint-holders of an estate which 
had descended to them bjf inheritance. On Bejoy Kissen’s death, 
his wife, then a minor, demanded to be put in possession of 8 annas 
share of the whole property. This being refused,,^ she was con- 
strained to sue against the defendant to realise her claim. 

Praunkissen Doss, Kissory Dossee, Rfua Krishen Chund, Koon- 
wur Ram Chund, and John and Robert Watson replied to the plaint 
The rest did not appear; but while the suit was imder trial, a razee- 
nameh on the part of the plaintiff, and a supheenairieh on that of 
the defendants, agreeing to its conditions, were filed by the respec- 
tive parties on the 31st October 1848. Further proceeding was 
unnecessary, and a decree was given, directing the whole estate to 
be divided according to the terms of the mutual agreement of both 
parties. The plaintiff to have 4 annas share and the defendant 12 
annas of the whole of the property. The costs to be paid by the 
parties in the same proportion. 

The 26th January 1849. 

' No. 166 of 1848. 

Regular Appe&l from the decision of the late Mcmlvee Mahomed 
MobeeUy Moonsiff of Gowasy dated the \^th September 1848. 

Jo 3 rmonee Dassea, Theroo Bewa, Ecdoo Shekh, Loha Shekh, Oomur- 
dee Shekh, Sreeneebas Haider, and Sakee Dassee, (Defendants,) 
Appellants, 

versus 

Benuddee Lai Roy, (Plaintiff,) Resjiondent 
A SUIT was instituted by the plaintiff (respondent) on the 2nd 
December 1847. 
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Clainij 32 rupees^ for value of 8 beegahs of a kollye crop, destrc^ed 
by the trespassing of defendants’ (appellants’) cows, c^culatea at 
the rate of 4 rupees per beegah. 

The defendants (appellants) denied the trespass. 

The moonsiff decreed for the plaintiff, but considering the claim 
of 32 rupees too much, and that the crop had been overvalued, he 
gave a decree for 20 rupees against the aefendants (appellants,) at a 
value of 2 rupees, 8 annas per beegah. 

The defenoants (appellants) appealed chiefly on the ground that 
the moonsiff had reliea on the evidence of witnesses, when he might 
have better ascertained the truth by local enquiry. 

The plea of the defendants |^appellants) is a good one. The 
grounds of the moonsifTs decision are insuflicient. He did not suf- 
ficiently attend to the answers put in by the defendants (appellants.) 
The plaint was not clearly proved. The extent of damage was not 
ascertained. The crop was overvalued. The principm witness, 
who was witness on both sides, Bhagbut Chowkeedar, deposed that 
1 heegah only was damaged, and that the value of thtf crop, which 
was a very pogr one, was only 1 rupee 4 annas per beegah. It was 
not provea mat the cows belon^d to the defendants, and there were 
discrepancies in the evidence. In such a case a local investigation 
was necessary to elicit the truth. The appe^ is therefore decreed, 
the moonsiflF’s* decision reversed, and the case remanded for re-trial. 
Appellants to receive back the amount value of their stamp. 
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Pbesent: R. J. LOUGHNAN, Esq., Judge. 


The 4th 'JaEuabt 1849. 

No. 18. 

Appml Ji'om Ike decmon of Mr. CoKn McDonald, late Sadder 
Ameen of Patna, footed on the 2Qth April 1847. 

Radha Beebee, for beradf and as gnaxdian of hw infant son, 
Luchmun Pershad, (Defendant,) Appellanl^ 

, versus • 

GopSe Nath,*(Flaintifi^) Bet^ndent. 

Suit laid at rupees^ 651-5-^, for the recovery of^the prindpal 
and interest of a loan. 

This suit was institated against Doorgah, widow of Boolakee, 
deceased, md his mother Radha Beebee. Plaintiff alleged that 
Boolakee and Radhi^ Beebee obtained a loan from him,’ and granted 
a tumussook zur-bhuma, by which thqr made a specfes of assign- 
ment of the rent accruing to them from the third share of mouzah 
Rane^re, and payable by Toolsheeiuth and Kasheenath, under a 
lease mr five years from 1248 to 1252, for the wraient of the in- 
terest, at. the same time deposifing with the plaintin ihe knbooleetit, 
or agreement of the lessees; and that the lessees, in collusi<m with 
d^sndants, having withheld the rents and paid no part thereof, 
plaintiff was obliged to sue the said defendants. The annual rent 
of the lease ambnnted to Company’s rupees 229-4, of which, accord- 
ing to the stipulations of the tumussook, 60 rupees was to be 
credited by plamtiff against his demand for the interest of the loan, 
amounting to dOOl rupees, and the remainder rupees 169-4 to be 
paid by him to the defendants aforesaid. Radha B^bee answered 
that plaintiff had regularly received the rent, but had paid no part 
of it, as stipulated, to the TOtrowers; and that plaintiff, u he hailnoft 
recmved the rent, should have su^ the lessees as well as'them. 
Kasheenath and Toolseenath, or Toolseeram, were subaeqpienify 
included as defendants by supplcanoitBiy phubdt, and pleaded tl^ 
th^ knew nothing of the agre^ent between pli^tiff a|id tin othev 
‘ deundants, but mat they paid the 'xent of 1$48 and 'to 
Radha Beebee, and fat 1250 and 1251 to hrt and Boidakee^ and m 
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1252 gave them cr^t for the advance 225 rupees^ which they had 
borrowed, and received credit for the rent of the year, according to 
the stipulations of the lease, and surrendered the said deed to them 
on the expiration of the term in that year. Doorgah, supporting 
the plea of Badha Beebee, replied that plaintiff *had received the 
rent of the third share, and tmit she had herself paid 109 rupees 
towards it within a few months. * 


The sudder ameen adjudged the defendants, Radha Beebee and 
Doorgah Beiebee, to pay the amount claimed, on the following 
grounds ; first, the averment of the lessees tl^at they did not pay the 
rent due under their deed of lease to plaintiff, is proof positive that 
they did not ; second, that as thm*e is no proof that they consented 
to pay the said rent to plaintiff, they are not liable to be called 
upon ; third, that their plea of having paid the said rent regularly 
to the other defendants is not relevant to this case, aiid the truth or 


falsehood of it need not be determined in this case, particularly as 
there is a case pending in which these parties are the litigants, and 
in which this matter is uiider litigation. 

The appellmt urges that, unless she had recovered the rents as- 
signed by the aeed to the plaintiff, s}ie. could not be held liable t6 
pay what plaintiff had agreed to receive from the lessees, and 
therefore it was unjust to decide this case previous to the other, 
which she hsfd applied to have considered sSnultaneously, in which 
this very f^t was to be determined. 

1 am clearly of opinion that the determination of the above point is 
necessary to. a satisfactory decision in this case. For the matter 
between the pities clearly appears from the pleas to be this, whether 
plaintiff has been prevented by the acts of the appellant from reco- 
vering the annual rent from the lessees, defendants, or not, and the 
way in which it is alleged, viz. by the lessees, defendants, that she 
has done this, is by collecting the rent herself. Another important 
point for decision is, whether plaintiff has collected the rent or not, 
as pleaded by appellant. The disavowal of payment by the lessees, 
defendants, is not sufficient to determine this point It is quite pos* 
sible that payments, made through a third party, by them, may have 
reached the plaintiff, though intended for the other defendants, as 
pleaded ^by the appellant in the case of 70 rapees, alleged by hcff to 
Mve been paid through Gooroo Fershad. The sudder ameen has 
not noticed the proofe adduced either by Radha i^eebee, or Doorgah 
Beebeei^ since deceased, of the payment of the rent to the plaintiff, 
a|i4 ther^re his iny estigation is incomplete, both on this score and 
that ef his not waiting fer the determination of the cross suit, when 
he demned the pimf of plttintifTs having collected the money to have 
fitiled. The suit is therefor^ remanded to the court of the first 
sudder ameep, r^trbd with referenee to the above 
JTke ^ stamp of the petition of appeai will be 

aernamd to fbe appel^ 
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Ths 16Tb Jaxvxry 1849. 

No. 16. 

Appeal from Hu deddon of Mouhee Vhmud Buksh, Sudder Ameen, 
passed on the 26th August 1846. 

Ramjewun Lall and Mttojeet Singh, (t'laintiffB,) Appellants, 

versus 

Sheikh Doolun and others, (Defendants,) Respondents. 

Suit laid at 32 rupees, for possession on an 8 annas share of 
mouzah Meerapore, pergum^ih Boleeah. 

This case 'vas dismissed, because the plaintiffs, after raving in their 
documents, had not taken the proper steps to bring meir witnesses 
into court. The nazir had reported on the 6th August, that the sub- 
pcena had been duly ^ved on six witnesses, whom the plaintiffs undeiv 
took to bring into court themselves. As they had notprpduced 
them on the 2l8t of Au^t, when their vakeels rejported Ramjeewnn 
Lall out of his mind, ana Mitterjeet Singh absent ^m his home, the 
sudder ameen gave them till the 24th August to obey his order, and, 
on their failure to do so, he dismissed the suit on the date abovemen- 
tioned, viz., 26th August Ramjeewnn having come into court and 
appearing now to be of sound mind, and declaring tluft ho had duly 
appointed vakeels to conduct this ap^al, the case was proceeded 
with. The appdlants contend that their suit ought not to have been 
dismissed wiwout a hearing on the merits until the lapse of six 
weeks without proceeding had made it liable to be dismissed undw 
Act XXI^ of 1841, aim 1 think rightl;^ so, particularly as in the 
order it is not clearly stated to be a &cision without adjudication on 
the merits in which case a new suit might be entertained, as in cases of 
dismiBaal under the Act quoted, I consider tire investigation incom- 
idete therefore. The heir or heirs of Mitterjeet Sin^, appellant, said 
by the witnesses to be the other appellant solely, appear to hare 
committed default in this court by not .establishu^ the fact of his 
or &eir succession within six weeks aft^ his demise. As, however, 
the plaintiff have not sued severally each for any distinct part of 
the 8 annas sluu:e, the de<^8ion cannot be upheld as it affects ptie 
plaintiff^, and reversed as it affects the other. I therefore reverse the 
and remand suit, to be re-tried cm its merits in the court 

of tile tot principid sudder ameen, where the h^r or heirs of Mlttpr- 
jeet may ai^tted to plead ^tiy with the other plaintiff , 
value of the stan^ the petition of aj^ieal wiU be retunied. , ! 
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The 19th January 1849- ^ 

No. 27 of 1841. 

Appeal from tiu decision of Oosman Ali Khan^ Sudder Ameen, 
passed on the 14^A January 184i« 

Ooma Dutt and Gouree Dntt^ (Plaintiffs^) Appellants^ 
versus 

Bam Sanahee Singh and Gopal Singh and others, (former Defen- 
dants,) and Ali Kureem and othet^, auction purchasers. Res- 
pondents. 

Suit, laid at Company’s rupees 426-10-8, to confirm their posses- 
sion as cultivators on certain lands in mouzah Burhona, and esta- 
blish the proper amount of the rent payable. 

In this case a judgment was passed m appeal, on the 18th Decem- 
ber 1841, awarding to appellants possession upon the lands claimed 
by them as cultivators. As however there was no specification of 
boundaries, or other particulars by which the land could be identified, 
either in the plaint or in the award, it was found impossible to execute 
it. In the meanwhile a further d^cidty arose in tlie alienation, by 
sale for recovery of revenue arrears^ of me estate in which the lands 
are situated. Under these circumstances orders were passed by the 
Sudder Dewanny Adawlut, on the 28th .March 1848, directing all 
proceedings Jn execution to be entirely put a stop to, unless the 
appellants should apply for a review of judgment Accordingly 
appellants have applied for the review and for permission to file an 
amended plaint, stating the boundaries of the lands they claim to 
hold, and to biclude the sale purchasers among the defendants. 

On a report of the circumstances a review has now been granted 
by the Sudder Dewanny Adawlut in their register’s letter, dated 7th 
September last, to enable this court to decide judicially whether 
the plaintiffs should be nonsuited for omitting the insertion of 
boundaries or be permitted to proceed on an amended plaint. 

It does not appear to me to be equitable to nonsuit the plaintiffs, 
after their appeal has been admitted, the respondents called upon to 
plead, and me suit adjudicated without any notice being taken by 
the court of the defect in the plaint That defect could only have 
procasded from ignorance, and much of the inconvenience and 
expense unnecessarily incurred is attributable as well to the omission 
of respondents to pomt out the defect as to the defect itself- For 
idAoi^h, in the answer to the appeal, respondents object &at the 
quanti^ and quality of the lands have not been specified, they do 
not nonce fihelfailure to itate their boundaries or other means of 
identSIcatioiL It omht to have^ been plain to the court of first 
instaneeji tibat no ^fiffl^toxy dwision could be arrived at without a 
of was competaut 

tO /that c6uM and ^ven in^^^ to question the plainfiffs 
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regarding the boim^brieB in order to the elucidation of their claim, 
and even tp have given them the option of filing an amended plaint, 
previous to making a decision, which in default of such amended 
plaint should have been a nonsuit. A case in point was decided hi 
the Sudder Dewanny Adawlut, on the 19th April 1819, lusa, Neel 
Kunt Ghose and others, appellants, versus Sassee Munnee 
and others, respondents. The plaintiffs having been nonsuited in 
the provincial court for not suing for the whole of their claim, it 
was ruled in the appeal that that court should have given the plain- 
tiffs the option of paying the fiiU fees and amending Sieir plaint In 
the spirit of this decision, I am of opinion that the plaintiffs in this case 
ought to be permitted to proceed on an amended plaint This can- 
not be done in the appeal court, and if the regulations and practice 
of the courts would warrant it, the other circumstances of the case 

S reclude such a course, for the sale purchasers must be heard as 
efendants. Under these circumstances, in supersession of the decree 
of this court npw under review, I decree the appeal, and, reversing the 
decree of the^udder ameen in this case, remand the case to be tried 
de novo in the court of the first principal sudder ameen, who will 
admit within a reasonable time an amended plaint, specifying the 
boundaries of the land and nam^g as defendants the purchasers at 
the sale. Under the pqpuliar cmsumstances of this case, I adjudge 
both parties to pay their own costs. • 

The 20th Janhaby 1849. 

Na 6. 

Appeal from the decision of Mahomed Rafiq Kkan^ Second Principal 
Sudder Ameen, passed on the Hth December 1844. 

Ramoo Rae, (Defendant,) Appellant, 
versus 

Gopee Chund, (after his decease, Muhadeo Lall,) Musst Phoolkooer 
and Hurruk Lall, (Plaintiffs,) Respondents. 

Suit laid at 1,422-15-0 rupees, for the reversal of the sale of 
mouzah Rpssoolpore and Buhadoor, pergunnah Gyaspore* 

The respondent, Hurruk Lall, was associated as a plaintiff in this 
case by an act of champerty clearly avowed in the plaint, for which 
reason the principal sudder ameen, in deciding in favor of the other 
plainti^, exclude him from the b^efit of the decree. Both partly 
appealing, the appeal of the defendant was decreed by the judg^ 
and the decree was reversed. Hurruk Lall did not join in a ime^ 
wpeal, which the other plaintifri preferred to the Sunder , Oourt 
That Court haying remanded the appeal suit to the city 
judge, in deciding, omitted to notice the plea of &e a]^lf^t 
tained in their original reasons for app^lh^ viz., that tl^ 
tiffs should have teen nonsuited , on ateonnt of ^ actoif 
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perty, and, on their appealing specially, the Sudder C!o|irt again 
remanded the case to be tried de novo on this point Hurruk Lkll, 
now in his petition of the 13th April, intimated to the court, that the 
illegal agreement between him and the other plaintiffs had . been can- 
csUed after the first decision in appeal to the judge, by the repay- 
meiiirtlir^iAhe monej^ 300 rupees, which he had advanced for tiie 
of the suit; that the other plaintifis got possession solely 
on the principal sudder ameen’s decree being confirmed by the 
second decision of the city court; that he had withdrawn from all 
connection and conceih in the case or the property, and now wished 
the case to be ac^dicated in reference to the claims of the other 
plaintiffs alone. The other respondents pleaded this in bar of a non- 
suit Nevertheless in reference to the precedent in the case of 
Lootfoonnissa and others versus Mehroonnissa and others, decided 
in the Sudder DewannyiAdawlut, I decided on according no weight 
to this plea, and nonsuited the plaintiffs. These parties, with the 
exception of Hurruk Lall, then pi^uced a precedent mpre exactly in 
point, and of a later date than the one above quoted, viz. that 
m the case of Beebee Emamun and oth^s versus Beebee Nujoo and 
others, of the 14th June 1847, and on their application I reported to 
the Sudder Dewanny that, "if Huiamk Lall’s withdrawal from the 
case was h(mA the decision was cbntijary to a precedent, and 
therefore a feview was requisite for the ends of justice.” On the 
review being authorized, the appellants endeavour to shew that 
Hurruk Lairs withdrawal was not honA fide but fictitious, inasmuch 
as he continued to appear in mrson and by vakeel and to plead as 
a respondent long after the date of the alleged cancelment of the 
a^eement ; that the said agreement was not cancelled, nor the mone^ 
advanced paid back ; that A second agreement was executed in his 
favor in name of his infant son, Kameputh, containing the same 
illegal condition in consideration of his advancing a ftirther sum for 
the expenses of the special appcfl, and finally that, that not being 
considered sufSciently effectum, a third instrument had been execu- 
ted in the form of a deed of sale of the 8 annas share of the estate 
in litigation for the sum of 12,000 rupees, to Rughoonath Sahae, 
whose interests were identical with Hurruk Lall’s, bearing a date 
subsequent to that of the order in the Sudder Dewanny Adawlut, 
remfinding the case for the second time ; moreover, that Hurruk 
Lall had assumed joint possession of the estate when the decree 
was ccflttfirmed by the judge. The respondents deny the facts of 
Hurruk LaU’s continued connection with the suit, urging that his 
app^irahce as a pppumt to notice, cannot he priiperly 

construed at maintmhfng euit, which hod b^n dismissea as well 
as ii& appeal; hii coboernnieist, or joint possession in the estate and 
hiil liiterest^m it by virtue of the daed of sale to Bn^oonath Sahae. 
urm also that ike teOdiid 'ag^ment, &ongh witnessed and 
fwas^vibt carrielil into by reason of the non*pay- 
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ment by; ilurruk Lall of the money stated in it to be paid. They 
biling forward four witnesses^ who declare that HurrukLall in their 
presence was called oh to pay 650 rupees^ out of the sum stated in the 
second agreement to have been received from him^ receiving credit 
for the sum of 300 rupees already paid by him according to ^ first 
agreement, making a payment by him of 950 rupees, he 

demurred to on the plea of want of funds, whereupon Miiharhm 
Lall and Gopee Nath, borrowing 300 rupees from the witness, Lala 
Chowdree, paid that amount to Hurruk Lall, and he surrendered the 
first agreement, with an endorsement signed and sealed by him, and 
the second agreement remained of no effect Of these witnesses, 
Kughoobuns’s name appears among the subscribing witnesses of both 
agreements, Hushmut All’s of the second. Ram L^Jl’s of the first The 
certificate of registry on the second agreement shews that Hushmut 
Ali and the subscribing witnesses, among whom is the name of 
Rughoobuns, attended at the registry office and affirmed solemnly 
the due execution of the agreement After having done so, very 
little credit can be given to what they state on solemn declaration. 

On the other hand, after filing copy of the deed in favor of Ru- 
ghoonath Sahae .from the j'egistry office, appellants produced five 
witnesses, to whose bold assertions 1 caxmot accord any credit, two 
to prove under what circumstances that deed was executed and for 
what purpose, and three to prove Hurruk Lall’s joint* possession on 
the estate. They also filed cojaes of a power of attorney, executed 
by Kaleeputh and others in favor ^f Rughoonath Sahae, authorizing 
him to purchase estates, and of a proceeding of the collector shewing 
that he had purchased ^^Maise Boozoorg^ for them. These docu- 
ments were intended to shew that between Rughoonath and Hurruk 
Lall there was an identity of interests. Now, although it is not 
denied that Kaleeputh is an infant son of Hurruk Lall’s, there is not 
sufficient evidence in the above to establish this identity; and even 
had this fact been established, it would not have availed the appel- 
lants much, because the mere sale of a claim pendente lite^ it has been 
niled in the Sudder Dewanny Adawlut, does not of itself constitute 
an act of champerty', vide case of Musst Jysree Kowur vereus 
Bhugwunt Narain Singh and others, decided November .24th 1847. 
If they wished to prove that the second agreement in favor 
of Kaleeputh, in .consideration for an advance of rupees 950, was 
really concluded on the payment of the money, they should have 
called the subscribing witnesses, if they were fo^coming, or if not, 
have substantiated it oy some , other proof. It was . for them to prove 
that Hurruk Lall contmued to prosecute his claim after the date of 
bift alleged relinquishment of it; and in this they Have failed. 1 do 
not indeed give the least credit to the witnesses examined by" the 
other side, but unless 1 have misconstrued i^ the |>rincijple whi^ 
appears to have guided the Sudder Court in, its deeisicm m CMeaof 
cnamp^ty is this, that the sfipulations of such iUegld eoniiu^ 
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not be enforced by a judicial deciskoL This is ayoided.>)|fhen the 
party advancing the costs withdraws fiom the position of a suitgr^in 
the case. In the present case, though it may ^sibly be still in the 
power of the other plaindffs privatdy to deliver tile reward stipu'^ 
it cannot be awarded, or the consideration returned, by a 
dctekAai^f a court of justice, — the party in whose &vor the deed or 
deilid8*'!if^ere executed having declared them null, and relinquished 
his claim by petition to the court, pevious to the final decision. 
Therefore, in sumrsession of the decision of this court, passed on the 
8th May 1848, 1 dismiss the appeal, and confirm the decision of the 
principal sudder ameen. Costs payable, with interest to date of reco- 
very, by appellant, with exception of any costs incurred by the res- 
pondent, Hurruk Lall, which he will himself bear. 

■> • 


The 23bd January 1849. 


Na 23. 

Appeal from the decision of Mr. E. Da Costa, Principfil Sudder 
Ameen, passed on the \Oth June 1847. 

Jugunnath Suhae, (Plaintiff,) Appellant, 


versus 


Narain Dass, Mahadeo Lai], and Rung Lall, (Defendants,) 
Respondents. 

Suit laid at Company’s Rupees 4,294-15-1, to recover the 
amount of an engagement, ikramamah, viz., rupees 2,600, with 
interest. 

Appellant instituted this suit to recover the above amount upon 
an ikramamah, said to have been executed by Narain Dass in favor 
of Rung Lall, who transferred it to the plaintiff in lieu of pa 3 anent 
of the amount of a decree . obtained against him by the plaintiff. 
The plaintiff states that his decree amounted to rupees 4,294 and 
upwards, and that he compounded with Rung Lall for the amount 
by taking the ikramainali, and engaging to pay out of it the sum tff 
rupees 1,806 8 annas to another creditor. The defendant Rung 
Lall admitted the above facts. The defendant Narain Dass, father 
to the defendant Mahadeo Lall, answered tiiat he Uhd never Wl 
any transactions with the defendant Rung Lall, whjch, he said, Rui^ 
Lwl had admitted in his answer to the former suit, in wldch he 
(JHaram Dass) had also been a defendant. 

Ihe prindj^ sudd^ ameen pronounces the claim a fraudulent one, 
chi^y on the fidlowing grounds : first, the above answw oi Rung * 
Lall, a copy of winch waamed by Narain Dass, defendant, in which he 
states that, not .only does Narain Dass owe nothing to him or his late 
fethor, Tbakoor Dass, but tiiat he never had any transactions wi& 
him; sacotdiyirtiie inoos^tencias of divers of the witnesses with then;* 
ati^at other times and in otlMir«flaees, and with one another, which 
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made itimpossible to believe them or the other witness^ to the deed; 
tfa&dly, thd stamp, on which the deed is en^ossed, appears, by the 
evidence of Badlm Eishoon, the purchaser of it, to have been smd to 
Bung Lall, after the date which the deed bears. ^ The principal sadder 
ameen rej^ts as inadmissible, because not stomped, the cbitto of 
Thakoor Dass and Bun^ Lall, purporting to be^signed by jftlihpdeo 
Lall, and considers it a forgery from its being evidently writt^eNW 
fresh ink ; and he thus summarily dismisses the extract from the 
accounts of the late firm of Thakoor Dass and Bung Lall, filed by the 
latter to prove that the amount of the ikramamah appeared on the 
books as a balance against Mafaadeo Lall — the books of a defimct 
banking-house cannot of themselves be considered trustworthy.” 

I am quite unable to find any evidence of fraud on the plaintiff’s 
part in this case, and it is difiicmt to imamne for what end he could 
have colluded with the defendant, BungJLall. On* the other hand, 
the documentary • evidence of all the parties create the strongest 
impression of a series of collusions between the defendants. Bung Lall 
and Narain^Dass, having for object to defraud the creditors of the 
former. Copy of petition presented in the case of Sham Singh, 
decree-holder, versus Thakpor Dass and Bung Lall, in March 1846, 
by Narain Dass, No. 76, filed on the proceedings by Bung Lall, 
defendant, states that the father and grandfather of the defendants 
and petitioner in the said case were in possession of certain 
property, in lands and houses, and, on the death of one of them, 
the property in houses was divided into two equal shares — ^and 
that on the death of the other, his son, Thakoor Dass, raised 
three several loans of rupees 12,000, 3,000, and 1,000, on mort- 
gages of mouzah Muhutofudpore Eooreea and his half share of 
two houses, granting three deeds of conditional sale to the peti- 
tioner, executed on the 15th and 16th of September 1841. Copies 
of two deeds relating to the hous^ have been filed by the parties. 
Nos. 52 and 78. By the copy of the principal sudder ameen’s 
decision, (No. 37,) dated 19th I)ecember 1845, filed by Bung Lall, in 
which Telook Chunder was plaintiff versus Thakoor Dass and Norain 
Dass, defendants, it appears that the plaintiff, having obtained a decree 
against Thakoor Dass, attached and caused to be sold and purchased 
himself mouzSh Muhummudpore Eooreea in execution, and, on pro- 
ceeding to take possession, was opposed by Narain Dass, on the ground 
of his alleged mortgage of rupees 12,000. Telook Chunder conse- 
quently sued him for the annulment of the fraudulent deed. .Narain 
Dass nrst defended the suit, but afterwards, compounding with the 
plaintiff' for the payment of his costs, relinqui^ed tne estate, pretend- 
ing that Thakoor Dass’s son. Burg Lall, had given him security. &r 
the payment of the mortgage. From the roobukaree of the princi- 
pal sudder ameen of 31st August 1846, it appears that Sham 
anodier decree<-holder, having purchas^ one of the houiaea^attai^^ 
and sold as the property of Bung Lall, was similarly opposed by N^ 
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Das95 and was referred to a regular suit» which has been instituted 
to cancel a second document^ asserted to be fraudulent and collasive. 
It is quite impossible, ai^r these thin^, to award any weight in 
this case to the answ^ of Kung Lall in me suit which gave rise to it^ 
for if,Mld^ent had been given against both him and his relative, 
the latt^, would have been tmable to preserve any part of 
hisrproperty by a fraudulent deed of conditional sale, like that resorted 
to in the case of the decree-holder, Telook Chunder. Nund Lall’s frau- 
dulent ‘conduct, in making this sort of answer, and then acknowledg- 
ing its falsehood by offering the ikramamah to the plaintiff, is evi- 
dent enough, but the plaintiff was the party over-reached, and it should 
not be thought unaccountable that .Rung Lall should purchase the 
cessation of me proceedings in execution of one decree, at the cost of 
the institution of another suit, which n^ht prevent the friendly aid 
of Narain Dass^ekig again effectual. lor as the mortgage in Telook 
Chunder’s case is prov^ to have been fictitious, the other mortgages 
may prove«equally so ; besides the hope of getting quit of the appel- 
lant’s first decree without paying a fraction of it, by meuns of a con- 
tested suit on the ikramamah, was not unreasonable, and was ful- 
filled as far as tlie court of the principaliSudder ameen was concern- 
ed. Now, as to the evidence of the witnesses to the ikramamah, 
there are contradictions in the evidence of jsonle of them as stated 
by the principal sudder ameen, but I do not see reason from that to 
reject, as unworthy of credit, the testimony of the othersw llad those 
witnesses been open to a strong suspicion of having wilftilly prevari- 
cated, then indeed tliere would have been ground for suspecting all, 
including those whose statements are consistent enough, but it is 
quite possible for witnesses to make mist&es in regard to the circum- 
stances imder which a deed was executed, and even in the amount 
of it, and as to the witnesses who signed with them. In tliis case, the 
deed does not appear from die evidence to have been attested by all 
the witnesses at once, or at the time it was attested by the person 
executing it, and therefore such mistakes were more likely. I do not 
find any material contradiction in the evidence of Joorawun Singh and 
Bhookun Lall, and consider their evidence elhificient to prove die 
ikramamah. With regard to what is said, in the deejsion, of the de- 
position of Radha Kishoon, it must be observed that m the endorse- 
ment on the stamp his name is alone given, without parentage, or 
residence, or other means of identification. He is one witness and 
iajfl^y contradicted by several on the other side. In regard to the 
bpoksof the late firm of Thakoor Doss and Rung Lall, it is objected^ 
on the part of the respondents that they were sought for in vain 
whra ordered to be produced, in another suit, in which Rung Lall was 
dsl^dant is proved, but though this might he a reason for 
^'ectii^ them in any suit in whmh Rui^ Lsll alone was concerned, it 
is npfca proof that the books were not in existence, and could not be 
ptodiiced^ hnd therefore cannot be allowed to derive the phdn^ff of 
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tke benefit of them. As they had not been examined by the pimd* 
pd Budderameen, they have been now inspected by the refisred chosmi 
by the parties for this purposes He reports l^at th^ haye eresy 
appearance of being g^uinej and exhibits a balance of rupees 2,600 
due by Mahadeo Lau, thus affordii^ good corroborative evicklbpeof 
the justice of Rung Lall’s claim. Aherefore reverse the diMipMl^of 
the principal sudder ameen, and decree the amount claimO$ .%ddx 
costs in both courts, against Narain Dass and Mahadeo Lall, with 
interest to the date of payment * 

The 26th January 1849. 

No. 29. 

Appeal from the decision of Mr. JE. DaCosta^ First Principal Sudder 
AmeeUy passed on the \Zth July 1847. 

Abdool Subhan, (Plaintiff,) Appellant, 
versus 

fiookoom Chund, (Defendant,) Respondent 
Suit laid at rupees 4-6-6|i to recover arrears of ground-rent 

The plaint sets forth that, on the lift Mohurrum 1259 H., or 1843 
A. D., defendant, obtaining a lease of a piece of unoccupied ground, 
(oftadee zumeen,) bufit his house thereon, and lives m it without 
paying the rent stipmated in his surkhut, refusing to remove the 
materials of his house, which in the said surkhut he boimd himself 
to do in the event of not paying the ground rent regularly. The 
defendant denied having granted the surkhut, and pleaded that the 
house he occupies, and the jocund on which itstancu, and for which 
plaintiff claims ground rent, are his hereditaxr properly. The judg- 
ment of the principal sudder ameen is to the mllowing effect: '^The 
plaintiff has entirely failed to make out his case. The surkhut 
is not proved. It is evidently a suspicious document There is 
no specification of the quantity of the ground, or of the bounda- 
ries of it Besides, it is in evidence that the house is in the 
defendant’s occupancy fof twenty-five years': how then could he have 
given the surkhut and built the house in 1843 ?” For these reasons 
and the suit of defendant to establish his proprietary rig^t havii^ 
been decreed in his favor, thp suit was dismissed. The ai^al is 
founded on a statement of thd^ tenure of the defendant, quite omerent 
from that given, hi the plaint It is that defendant and bis 
bad occupied from of old part of the land for which the surkhut Wal 
granted in 1843, the other part being that which had been receri|^ 
relinquished by one Kashee Eoormee, and this' is ^Ihe s^tist^i^ 
of plmtifTs witnesses examined at the trial; butthififtaieid^hit^^^ 
not agree with the tenor of the suridmt wUch sut*^ri» 
plaint The witnesses^ subsaibing the suridtut,'l a 
were attached to it, cannot write, aiid their naitkiE^, B^Bur 
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he Attached to the document which he wrote for the dafondmit 
Aiwithiap ground of tiie appeal is, that rent wfs leziedifor the lead 
than in the occupancy defendtmt or his anmtor, on the part c^a 
surWakar when the land was tincimr attaicjl^ent, proof m whidi 
was gHitw in the evidmice Wahid Ali, th^dar. On xefetriim to 
tinS'*lj|i^nce the fact is not found to be proved as stated. With 
nespebt'to a third plea, viz. that in the ledger of payments of chow- 
keedaree tax the plaintifFb name appears as landholder, that ‘of 
defendant’s only as occupant rent-payer, — ^that is not now admissible 
as it was not urged on the trial of the suit The plaintiff, I think, 
has quite felled to establish his proprietary right or his right to 
recover rent and the execution of the surkhut, and I therefore 
dismiss the appeal with ciosts, and confirm the decision of the principal 
sudder ameen. 


The 27th Januakt 1849. 

No. 30. 

Appeal from ike dedtum of Mr. E. DaCoeta, First Principal Sudder 
Ameen, pa^ed on the July 1847. 

Abdool S6bhan,XDefendant,) Appellant, 

. » versus ' 

Hookoom Chund, (Plaintiff,) Relpondenb 

Appeleaht had sued respondent in the moonsifPs court in May 
1646, for the ^und rent ox the land on which his house stands. 
In the month <n December following, respondent instituted this suit, 
in consequmice, he said, of that false claim, in order to establish his 
right to the land, and he sued not only the defmidant but Bhyvo 
Lall, a vakeel of the moonsifiPs court, whom in the plaint he desig- 
nated as the instigator of the other d^endant, appellant in this case. 
Appellant pleads, among other things, that respondent’s object in 
making Bhyro LaU a defendant was the removal of the cause from 
tha court of the mocnsiff, who was about to decide it in the suit in- 
•tituted by appdlant in appellants fevor. Now as in the answer to 
■that suit, the respondent had not mentioned Bhyro Lall’s name as 
^vii^ hmi^gated the chum, and as in the present suit he has tukoi 
UO’St^ to pTove ^ act of instigati|j|i on the part of Bhyro Lall, it 
iv, fViooHt that his nhme was only'^troduced for the purpose of 
1h» suit and that instituted by the appellant heard and 
i^techted insohm other co^ Both suits have oonsequmtly been heard 
an a ha whi<fii were transferred w^bout ahy real 

jnsieipal ^d^ amemi’s court has been 

a -meotis^' The trick is by n^*^^Klis 
ha -IhiB’ tdtj, and ^be discountenanced. It iqppettrs 
' a'pxq^'grou^ d 'tiionitdt, that the p^a^has fifinidtt- 
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lentl^ bro^ht, his action against a parl^, new intending, to pposifr* 
cote it againiR that pwty. - He principal sadder ameen dRght 
fined him for a fin^^Ris and vexatious suit as it regaraed Ihe 
defendant Bhyroo LsK'^but as he has omitted to do so, I hairtf 'tto 
other course out to ironsuit the respondent, which I aecordifi|ipidoi, 
charging him with all the costs in both courts. ’wiP'*'' 

cfV- .'Vr,: i 

^ ' The 31st Januabt 1849. 

* No. 26. 

Appeal from a dedtion of Mr. E. DaCoita, Erst principal Sadder 

Ameen, pcused on the 30tA June 1647. 

Choa Sahoo, (Defendant,) Appellant, 
versus 

Oomrao Sahoo, (Plaintiff,) Respondent. 

Sttit laid at rupees l,398«6-9, to recover the amount value, with 
interest, of goods seized and sold in satisfiiction of a debt, of which 
defendant uterwards recouered payment a second time under a 
decree of court ■ , 

'The facts of this case.are as fcdlowa It ii^gathered as well from 
the pleadings as from {in award of arbitrators,*^t this dispute, being 
referred to arbitration by the parties at the suggestion of the com> 
missaciat officer at Dinapore, was decided in this way: that as 
Oomrao’s rdalive, Puchfcoree, had dqiosited the goods with Choa 
Sahoo as security, jakhuf, for his claim, Oomrao should pay the 
said claim, amounting by the award to rupees 506, and receive back 
his goods. This the award states that he consented to do. In his 
petition, howeverj to the commissariat officer, of the 26th July 1843, 
the date of the award, he objected te it chiefly on the ^und that 
the goods had he^ sold by the opposite party, and therefore the 
arbitrators ought to have awarded the value of them. In Septen^ 
ber 1844, Choa Sahoo institated a suit for the mon^ awarded by 
the arbitrators, and in reply to his plaint Oomrao pleaded that a 
much larger sum was due to him on account of the goods, in proof 
of whic^ to appealed to the arbitrators’ award. Choa Sahoo obtain- 
ed a decree.for the amount, but execution was delayed by.the terms 
of the decision until he should surrender the goods. In May 1845, 
he wplied for permission to deliver up the goods in court on aceonitt’ 
of tner^isal of tho’opposite par^ to receive them, and foir 
t»m the deerite ; but the.gc^ not prodaee<h 
todday in <pusing orders on the numon, till the f(dlowii^' .j3tl|lM^ 
her, and, they were, then in a decaved state,^ Exemitfon wtifi 
hy tl^ mrdm;. of the.{U3ndpahnadaer ameen o£ tha -^od 
bait the oity jodgaia af^>^ remanded the case^^.miqpih^lfl^ 
paints, Tu. whewertlm goods wmrereaBy..thoM.i)£OQimirao^iili^l^ 
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been deposited with Choa Sahoo, and, if they were, whether Obmrao 
unwarrutablj^ or wickedly had refused to accept theiru^ These 
two points being decided in the afiirmative, <^mution of the decree 
was granted. The plaintiff now pleads that Ine goods were seized 
by the defendant, and that they were sold by him long before the 
awax&f the arbitrators. The defendant pleads that he' has never 
refused to deliver, but plaintiff, knowing that his debt to defendant 
amounted to more than the value of his goods, invariably refused to 
receive them, he urges that, the matter having been decided in the 
course of execution of the decree, plaintiff’s suit is barred by Con- 
struction No. 1129 and Regulation III. of 1793, Section 16, ana this is 
the chief ground upon which he now appeals from the decision of 
the principal sudder ameen, decreeing the value of the goods at cer- 
tain rates. In this decree the above Construction is considered not 


to be applicable to tliis suit ; but I think, if the plaintiff’s plea be borne 
in mind, its applicability must be evident It became necessary in 
order to carry out the intentions of Choa Sahoo’s decree, to 
enquire whether the goods, which plaintiff now pleads had been sold 
previous to June 1843, by the said Choa Sahoo, had been delivered 
mto court by him in September 1846 or not, and whether the 
present plaintiff had iVlrongfully refused to take possession of 
them. He could no^have wrongfully refused to receive them, 
if Choa Sahdo had an^ady disposed of them by sale, so that it 
has been decided in a process necessary to carry out the inten- 
tions of the decree, that Choa Sahoo had not sold the goods. 
The principal sudder ameen, executii^ that decree, however, has 
embarrassed the question by referring the present plaintiff to a regular 
suit for his remedy in the order alTudea to. I will therefore con- 
sider the case on its merits. The proof adduced by the plaintiff, to 
establish the forcible detention and sale of the goods, is contained in 
the evidence of five witnesses, who can neither read nor write, and are 
all inhabitants of Patna, but who, nevertheless, swear positively, in 
reply to leading questions suggestive of the desired answer, that they 
were at Hazareebaugb, where the goods, having been forcibly detain- 
ed by Choa Sahoo’s people at Sheehurghatee, were brought to his 
gpmashta at the first mentioned place, and that they were piesttt 
when his older came for the sale; and when the gomashfah did 
ae 9 (>i?dingly sell those goods, they described what* goods they were, 
theiigh one did not know what tea wa^ whether it was a berry, or a 
a fruit cannot believe their statements, and must think 
th# case has Med. I do not find that the principal sudder 

has pliU^ any fittth in the evidence of these witnesses eitlier. 
li^^iasbps decreeing are these—" The order of the I^apore 
effioerj recj^ed on plaintiff’s petition 26tk 
Ipi^^bariy shews that m was considered entity to the paymed^ 
of his. g(^, lUK^mding to the Haaareebaugh priee ctir- 
, JU the plaintiff h^ been derived of the which he 
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would have derived by the sale of his goods^ had uot defendant aeiz^ 
and taken them away forcibly^ and besides the goods not bei^m 
their original good state^ 1 am jdso of opinion that the plaintiff ia 
entitled to the price thereof.” In this decision the decree is given on 
a ground quite different &om that on which the suit is insti^ted; 
and what the commissariat officer thought of the claim is ^lilitled 
to no more weight than the opinion of any private persoxL ‘ The 
arbitrators had been appointed to decide it by the parties, and their 
opinion, of much more consequence therefore, was different Neither 
does their award warrant the principal sudder ameen in pronouncing 
that the goods were forcibly seized. Being of opinion that the plain- 
tiff has :^led to make out his case, I decree the appeal with costs 
and interest to day of payment The decree of the principal sudder 
ameen is reversed, the suit dismissed^ costs payable with mterest to 
day of payment 

The 31st Jajuvaxy 1849. 

Na 33. 

Appeal from the decmon of Mr, JE. Da Costa, Firsts Principal Sudder 
Ameen, passed on the \Zth August 1847. 

Seetul Purshad, (Plaintiff,) Appellant^ « 

* ^ v^sus 

Ghunsam Sahoo and others, (Defendants,) Respondents. 

The plaintiff, alleging that he had advanced to Ghunsam, respon- 
dent, a loan of Sicca rupees 851, in consideration of which that 
respondent had granted him a farming lease of the estate in question, 
and that the latter had ejected him Hom it before the expiration of 
the term (seven years\ and without payment of his advance, sued to 
recover the balance oi the said advance and the profits of ttie farm 
for the portion of the term yet unexjured. The respondent aforesaid 
pleaded that there was an arrear of rent due to him at the end of the 
fourth year of the lease, which,, with interest, amounted to more than 
the principal sum advanced ; and that, on a settlement of accounts, the 
appellant threw up the lease, from the beginning of 1251 Puslee, 
the fifth year, signmg an isteefa. Although it may be doubted that 
this isteefa is genuine, from the circumstance of the deed of lease 
remaining in the hands of the plaintiff, who filed it on the proceedii^, 
yet I quite agree with the pnncipal sudder ameen in his view of 
evidence ad(mced by the plaintiff to establish his assertion that 
rent was r^gularl^ paid. This was done, he sa^, in the fblldw^ " 
way ; part was paid into the tremxif, for which he adduced dal^^l, 
all admitted by the defendant, amounting^ m the a^gif'^ate to BUN) 
rupees part was paid by annual credit, wmcn by 

xmsed to grant him on account of the tmt payable by Si 
the defondant named foom whom plaintiff^ hi consei^esKl^^ 

the letter, refrained from collecting any thing in every one of 
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the four years; and a further part was paid under his receipts to 
defendant Ghunaam himself The sums covered by these several 
vouchers in each of the four years are as follow : 

1247 1248 1249 1250 TotaL ' 

CoUeCtoratedakhilas, 352 352 229 27^ 1206 

Ghuns^’s receipts, ^ 65 75 125 139 404 

Credit for Nirmurs rent, 147 52 59 58 316 


Total,... 564 479 413 470 1926 


The r«t of the farm amounted, with batta on Sicca rupees, torupees 
481 only so that, if the vouchers are true, plaintiff paid too much 
in the first year of the lease by rupe^ 83, and for this surplus he 
did not take credit till the third year, in which, by the above account, 
there would appear a balance of rupees 68. For this surplus pay- 
ment no reason is alleged. Besides the handwriting and signatures 
of the letter and receipts are not proved as they ought to be by 
evidence, and it does not appear tnat plaintiff took any steps to 
ascertain from Ghunsam demndant, whether he had really written 
the letter authorising the credit to Nimyil, that he gave him notice 
annually of the amount of the rent due by him, Nirmul, or obtained 
from Ghunsam any receipt or other voiicher of its receipt or 
credit in thef account. The putwaree has testified to the boojhota, 
or account of Nirraul’s rent, but it was never shewn to Ghunsam. 
The vei^ natural question, why Ghunsam consented to allow this 
credit, is not answered. If Ghunsam had been in 4;he habit of 
himself collecting the money for Nirmul, surely proof of the fact 
would not have been difficult, but it is not even alleged as a fact. 
,.Of the total amount, rupees 1,206, covered by the collectorate 
dakhllas, the principal sudder ameen has allowed credit in the account 
only {dr rupees 1,074, and the appelltmt urges that the dakhila 
for rupees 132, having been acKnowledged to be genuine, and 
being m his possession, should be received as proof that he, and 
not tne defendant, paid the amount into the treasury. It wpears, 
however, from the dakhila itself, that the amoimt was paid m by 
Moteeram, agent to defupdant; and when it was customary for bom 
{daintiff and aefendant to make payments of revenue as it evident^ 
w^, it is incumbent on the plaintift to give some fiirther proof besidb 
t|ijs,|)bssesaion »of the docuinent of the amount having come from 
hi^, that is, been paid, as he says to Moteeram by him. The 

Mpteeram^ declares that he paid the amount, having received 
iticoin Ills master and received no dakhila. Thus the evirnsnee dP a 
bi^ce being due on account of the loan having failed, 1 see no 
int^ore with the of the princ^ sudder axneen, 

to me to be quite i%ht m his view of the precedent 
1 &ere^cm dismiss the ajmeal, and confirm 
ladder ameentk decision^ dismissing the suit of the plaiaitiff 
’jjj^vCosts, widiout serving notice upon the respondent 



ZILLAH PATNA. 


17 


The 31st January 1849. 

No. 32. 

Appeal from a decision of Mr. E. DaCosta, First Principal Sudder 

Ameen^ passed on the \3th August 1847. 

Seetul Pershad, (Defendant^) Appellant, 
versus 

Ghunsam Sahoo, (Plaintiff,) Respondent. 

This was a suit instituted by one of the defendants in the suit the 
subject of appeal No. 33, just decided, with the object of declaring 
the deed of lease granted to the appellant, as set forth in the plead- 
ings in that case, null and void from the date of re-payment of the 
advance from the rent of the farm, and the consequent resignation of 
the farm by the defendant The decision in the other appeal hav- 
ing been affirmed, the decree in this case must be affirmed likewise, 
as the natural consequence of tj^e premises established in that case. 
I therefore (Usmiss the appeal, and affirm the decision without sum- 
moning the respondent 
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Present: H. STAINFORTH, Esq., Judge. 


The 2nd January 1849. 

No. 79 of 1848. ^ 

Appeal from the decision of the late Moonshee Chytun Churrun Das^ 
Moonsijf of LushkerpooTy dated 22nd March 1848. 

Sheik E3ioaj Mahomed^ Appellant^ 
versvs 

Oodhubram Pal^ Respondent 

Respondent sued under a bond, which he declared appellant, 
his siurberakar, to have executed on account of the balance of collec- 
tions made by him in 1248 B. S. 

Appellant denied execution of the bond, and alleged that, he was 
illiterate, and was merely appointed, in consequence of his being an 
influenti^ ryut, to assist Nehal Chand, the surberakar; and he 
assigned, as the cause of suit, that he had not attended respondent 
when summoned by him to do so. 

The moonsiff (Moonshee Chytun Churrun Das) held execution of 
the bond proved by the subscribing witnesses to it, and the circum- 
stance of appellant Ij^ving acted as surberakar shewn, contrarily to 
his own statement, by his own witnesses ; and he decreed the claim 
in respondent’s favor. 

Appellant now urges that he was a mere assistant to Nehal Chand, 
the surberakar, and did not collect himself; and that it is no matter 
of difficulty with respondent to cause attestation of papers by the 
people under his influence. 

Judgment. 

Appellant’s denid of having acted as surberakar having beea 
falsified by his own witnesses, and no sufficient ^und for a fidse 
suit having been shewn, I concur with the moonsm in deeming 
transaction declkred by respondent proved. 

It is thebefore ordered: 

That the appeal be dismissed, and the decree of the moonsiff affirftpad 
with costs. 
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The 2nd January 1849. 

No. 88 of 1848. 

Appeal from the decision of Bciboo Hergouree Bose, Moonsiff of 
Bussoolgungg, dated 29th idarch 1848. 

Gourram Dhur^ Appellant, 
verstis 

Bholaram Das^ Respondent 

Respondent sued for rupees 30^ damages^ in consequence of 
haying been assaulted by appdlaJat^ on account of a quarrel between 
his (respondent’s) child and the child of Harroo Ram Dhur, a rela- 
tive of appellant 

Appellant admitted the dispt^te between the children, and alleged 
that, on respondent’s meeting him in the bazar, respondent had accused 
him of having encouraged Harroo Dhur’s child to abuse his boy, and 
abused him on his denying it; and that he was about to* sue, but 
was forestalled by this suit, instituted under the bad advice of 
others. 

The moonsiff ’ (Baboo Hergouree Bo^se) held the assault, in the 
manner declared by respondent, proved by his witnesses, and 
decreed rupees 8, as damages, against appellant, with costs in pro- 
portion, &c. • 

Appellant now urges that respondent’s witnesses are interested 
persons^ that there are discrepancies in their evidence, while the 
testimony of his witnesses is withotlt a flaw ; and that there is no 
proof of the amount of dama^ done. 

Judgment. 

Appdlant’s vakeel, on being questioned by me, admits that no suit 
has been to this time Instituted by his client ; and, holding the assault 
declared by respondent fully proved by the evidence, corroborated by 
the circumstances of the case, and the dai^ages awarded not 
excessive. 

It is thebefobe obdebed: 

ITiat the appeal be dismissed, and the decree of the moonsiff aflirmed 
with costs. V 


The 4th Januaky 1849. 

No. 58 of 1848. 

from tfte d&Awm of Mahomed Moazum, Moontiff of Nubbee- 
gvngef dated 12th February 1848. 

Gtinnye Shah, Appellant, 

' verms 

Lukhye Chung, Respondent 

Bkspondbnt sued for 21 rutees, 2 annas, 1 jne, the price of 
wIlli iiUecest, stating ihi^ aj^teRwat purchased in the nwnth or Bha- 
doop 1253, 4 maanoB, 35 seers of pepper from him, at 4 nqpees per 



ZILLAH 8YLHHT. 


5 


maund^ for 19 rupees, 8 annas, and received it in conjunction with 
his brother, Deboo Shah alim Debeeram Shah, both stating that it 
should be paid for next day, which promise was not ftilfilled, and 
that the amleh of Brijgobind Chowdree, respondent’s landlord, sent 
for them, when they admitted the debtt and he added that as he 
did not remember the date of the month Bhadoon, on which the trans* 
action took place, he had calculated the interest from the commence- 
ment of Asin. 

Appellant resisted the claim, and alleged that respondent came to 
his ghat, on the 3rd Asin 1253, and offered pepper for sale ; that 
the price was fixed at 3 rupees, 14 annas, 15 gundahs, and the 
quantity found on weighing to be 4 maunds, 35 seers ; that res- 
pondent retained 2^ seers for his own use, and tran^erred the 
remainder, 4 maunds 32^ seers, to him (appellant,) who obtained 
remission 19'gundas, and paid the remainder of the price, z. e. 
18 rupees 13 annas, which respondent certainly would not have left 
outstanding without a bond ; that respondent is the hereditary slave 
of him and his brother ; that they would not manumit him, receiving 
the price of his freedom, as Brijgobind Chowdree wished them to do, 
and therefore Brijgobind tdbk respondent to his own estate, and 
fraudulently caused this suit 

The moonsiff (Moonshee Mahomed Moazum) held the purchase 
by appellant, as declared by respondent, proved by the witnesses of 
the latter. He deemed the evidence of the two witnesses adduced 
by appellant unworthy of credit, because it was not likely, since the 
promulgation of Act V. 1843, that atiy one would pay money 
for his freeddm, while it was, on the contrary, probable that the 
price of the pepper had been withheld because respondent had quit- 
ted appellant’s estate, and for other reasons, and he decreed the claim 
against appellant 

Appellant now urges that the evidence brought by respondent is 
that of interested persons ; that his own witnesses had made discre- 
pancies in their evidence under the influence of Brijgobind Chow- 
dree ; and that, had the remainder of his witnesses been examined, 
th€» case would have been cleared up. 

Judgment. 


Appellant’s own witnesses have denied that other witnesses were 
present as appellant asserts, and 1 must take their evidence as con- 
clusive on mis point, and decide on the evidence before me and the 
probabilities of the case ; anid concurring with the moonsiff in thSytjhpft 


it very improbable that any one would now pay for the 
freedom, when all the advantages of freedom are secured by law^ 
iindii^ that there are discrej^des in the evidence of appelli 
witnesses, 1 hold the claim against appellaiit frdly estobUsh^i ^ 
It 18 TfrESEFOBB OBDBBBD: 

’Hiat the ^>peal be ^smissed, and the decree the moonsiff!^^ 
wiA dosts. 
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The 9th Januaby 1849. 

No. 1 of 1847. 

Apped from the decision of Rhadagomnd Shome^ late Principal 
Stidder Ameen^ dated 2Sth November 1847. 

Sheik Roosmut Oolah and Humeed Oolah, Appellants, 
versus 

Musst Soodun Beebee, widow of Syud Mahomed Moazum, 
Respondent 


Respokdent sued for possession, with mesne profits, of 1 1 kool- 
bas 4 hears of land, as appertaining to her rent-me nanhar tenure, 
in the name of Shah Gudda Hussun, in mouzah Suttung of pergon- 
nah Gudda Hussun Nuggur. 

She stated that her husband, Mahomed Moazum, Mahomed 
Mokurrum, and Mahomed Uzeem, three brothers, sons of Mahomed 
Ukrum, were formerly proprietors of it; that her husband gave her 
his share and died ; that after the death of her late husband’s bro- 
thers, Subboo Bfnoo, daughter of Mahomed Uzeem, sold her pater- 
nal ^are to respondent on the 29th *Jyt 1^31, as did Abchand 
Beebee, widow of Mahomed Mokurrum, her marital share, on the 
10th of Magh 1236, thus making respondent owner of the whole of 
mouzah Suttung, of which she had possession, partly with kubooleuts 
(or written engagements to pay rent) and partly without them ; and 
that the ryuts and their heirs {jL e, appellants and others) withheld 
the rent of it from 1242 B. S., dispossessing respondent: and she 
added that the suit to recover her land (No. 1027,) instituted on the 
22nd December 1837, dismissed by the principd sudder ameen, 
decreed in her favor, in accordance with a local investigation by 
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pi^operty of Kuleem Oolah, Roosmut Oolah, and othera^ to mouzah 
Suttung, making toother 14 koolbaBs 8 kears of land^* appertainiiig 
to talo^a Abool Huasun^ No. 1 of the said pergunnah; that^ in 
accordance with a deed of a^eement^ signed by Kummer-ool-Hussim^ 
nandson of Abool Hussim^ the zemindar, m favor of Mahomed 
unsnr, Ryaz Oolah, and others, the land situated in mouzah Badee 
Suttung has been registered, with a jumma of 18 kahawuns 6 puns 
of cowrees, in the names of Ryaz Oolah and others, partners of this 
defendant ; tliat respondent’s mention of kubooleeuts is untrue ; that 
respondent attached the property of Kuleem Oolah, and of the father 
of Roosmut Oolah and others, under claim of rent for 1235; but that 
their suit in replevin was decided in their favor, ancTtheir property 
released ; that the local investi^tion made by Ramgobind Mujmooa- 
dar was conducted with partiality; that mouzdii Suttung and mouzah 
kismut Suttung are separate mouzah5^ that the ameen deputed to 
measure the muddudmaush land in kismut Suttung, mentioned by 
respondent, recorded it as in the possession of Nujum-ool-Hussun 
and others, with whom it has been accordingly settled, the said ameen 
never interfering with the land of this drfendant in mouzah Badee 
Suttung ; that respondent, ^ho, in the former suit, described the land 
as nanhar^ brought forward witnesses, but that his statement was 
found by the collector to be without foundation, and, the suit was 
consequently dismissed ; and that the present suit is at variance with 
that former, with false l^undaries specified in the plaint 

Sheikh Kuleem Oolah and Sheikh Roosmut Oolah (appellants) 
^ed an answer in conformity with that of Humeed OolaJi, claiming 
10 koolbas 3 kears of the land in suit as J^heir property in mouzah 
Suttung, and noticing that respondent’s summary claim for rent, 
under which the property of Sheik Kuleem Oolah and the father of 
Roosmut Oolah and others was attached, was set aside in a suit for 
replevin, which shews that respondents never had possession. 

Mahomed Usur filed an answer supporting the others. 

Respondent filed a reply suj^rting his plaint 

The late principal sudder ameen (Radhagobind Shome) noticed, 
in his decree, that the question at issue was, whether the land 
in suit was respondent’s naiiAar, or appellants’ assessed junguJbowee 
land, and he observed that though the collector, in his opinion, 
under Regulation* II. of 1819, deemed the land mentioned in the 
decrees filed by respondent unconnected with the land in suit, 
on account of there being no boundaries specified in those 
still the evidence, docnmentajy and oral, left; no doubt that 
nanhar; that the said decrees had been for a long time concli0Mi 
and final ; that the mention of muddudmattsh in theytei^tii&ooimgv^^ 
more ancient than fiiie decennial settlement, which him been 
de^dants, told in fiivor of «Tespondenl^8 claim, and tliat the 
. opinion that the land, held on an invalid rent-free tenure, is assdiid: 
land, tawfeer of talooka Na 1, merely because mouzahs Suttung, 
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kismut Suttiing, and badee Suttung are not recorded as belonging to 
talooka No. T, was unsatisfacto^ ; that from the enquiries conducted 
by Bamgobind Mujmooadar^ who was a^eed to as an ameen by 
the parties^ by Bhyrub Chimder^ a mohurrir of the deputy collector^ 
and the deputy collector himself^ it is clear that mouzans Suttung 
and kismut Suttung are identical; and^ there being no mention, of the 
three mouzahs^ mouzahs Suttung^ kismut Suttung, and badee Suttung, 
in the mouzahwaree papers of talooka No. 1, the collector, in relying 
on the ikrar (agreement) written by Kummer-ool-Hussun, and on the 
circumstance that a small portion of land of mouzah badee Suttung 
had been recorded separately in the register of mutations, and its reve-^ 
nue paid by a^)ellants, as shewing that the land was not rumhar but 
the property of appellants, had proceeded on grounds of guess, which 
could not be approved'by a court of justice, seeing that, on the part 
of respondent, her deeds of .purchase had been filed to prove her 
purchase, and mouzah kismut Suttung is recorded in the lakhiraj 
mouzahwaree papers as muMudmav^h in the name of respondent 
and others, and the term muddudmamh is used in the jungulbooree 
grant filed by appellants, and former judicial officers have recognized 
the nankar tenure, and the fiscal frmctibnaries are not, empowered 
to act' in contravention of those decisions. And he further observed 


that respondent’s claim was held proved by‘»the investi^tion of the 
a^ieen, agreed to by the parties, and of the deputy collector ; that 
kubooleeuts (or engagements to pay rent), purporting to be signed by 
some of the persons sued, have been Sled by respondent, and there 
are ikramamahs filed by appellants to shew the jumma to ha^e 
been khari; (separated) from^ talooka Abool Hussun No. 1, but 
respondent does not claim tHi^ land of the said talooka, and the 
kubooleeuts bearing the names of some of the persons sued, filed to 
shew them to be tenants, are on a par with these ikramamahs, which 
are filed in the former suit: land after noticing, that the, amount of 
mesne profits claimed was not disputed, he dedared the land in suit 
to be nankar (open to assessment) and decreed in respondent’s favor. 

Appellants now ur^ that respondent has produced no rent-free 
grant, and that her suit is at variance with the records of the col- 


lectorate ; that the pleas of the defence are established ; that appel- 
lants and others first paid the 3^evenue of mouzahs Suttung and 
badee Suttung to the zemindar, and have since; with his consent, 
cap;Sed part to be separated and registered as their own, paying the 
directly to the ^ collector ; that old tanks dug by their 
ttMitees, are in existence, tests of their junguJbooTee tenure ; that 
iSpP^rgunniCh Lushkerpe^, &c., were separated from zillah Dacca 
annexed to this mstrict, mouzahwaree lists were filed in the 


colleetbrate, and afierwar^ shnilar papers were filed by the put- 
vtri|l!ees in 1228, and, had it been true, ^re would have been men- 
of the nofiAar in those old papers ; that the registration in the 
registry of mutations had takdn^place more than twelve years ago; 
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and that had resrandent any claim to the land at the time of. regis- 
tration she would nave preferred it Aen ; that respondent cannot haye 
the land and appellants have to pay its revenue ; that reimondeni’s 
people wanted Ine lakhiraj ameen to measure the land as ners> but^ 
on appellants’ objection, and after taking proof, he refrained from 
interference in it; that the special deputy collector, on the 4th 
December 1838, after enquiry and deliberation, formally exempted 
the land irorn assessment, as is clear from the record of the farmer 
suit, and tl^us the land cannot be pronounced nankar ; that the col- 
lector’s opinion in such a case is conclusive; that the princip^ sud- 
der ameen, adhering to the conclusion found by Ramgobina^ the 
ameen, Bhyrub Chunder, the deputy collector’s mohurrir, and Ram- 
ratty Mitter, the deputy collector, ^which rest on the deposition of 
Siree or four false witnesses, had held assessed land to be rent-free, 
contrarily to the opinion of the collector ; that the mitddudmaush men- 
tioned in the old jungulbooree sunnud filed by appeUants appertains 
to no recognized tenure, but, as was customary before the decennial 
settlement, the land was recorded as mtiddudnumsh^ i. e. for the 
support of the zemindar, appertaining to turruf Abool Hussun; 
that of the two suits mentioned by me principal sudder ameen, 
one of them, instituted by Ryaz Oolah, ancestor of Humeed Oolah, 
appellant, and others, to recovmr excess of rent realized, was dis- 
missed from want of proof, but shews the claim of 'respondent to 
have been for rent only, — and the other, instituted by respondent’s 
husband against Madhoo Lushkur, a fictitious name, for possession 
of 2 hears of nankar land without boundaries, is fraudulent, and no 
possession was ever given under the decree passed in it to respon- 
dent or her husband f that possession should not have been ordered, 
by the principal sudder ameen, of land, of which no possession has 
been held for so great a lengA of time; that, in her former suit 
resTOndent fraudulently sued uopal Kishun Mujmooadar, the nwhew 
of Kamgobind, the ameen, as eluding with appellants, and that wpal 
Kishun thus persuaded defendant’s vakeel to agree to«,Ramgobind 
as an ameen, and ttereby obtained a rerort on me case concordant 
with his wishes, but^that J;he decisions founded on it had been set 
aside by the Sudder; that the collector’s records, and the deeds of 
sale filed by resronden^ exhibit ^the latter nankar in mouzah Sut- 
tung, and the former muMudmaush in mouzah kisyput Suttung; 
that mouzah Suttung, mouzah kismut Suttung, and mouzah badee 
Suttung are three distinct mouzahs, and should not be confoe 
one; that the ferd tuhseem^ or recoid of the partition, n 
Futteh Mahomed is extant;, shewing that the laiid in suit belo 
talooka No. 1, in mouzah Suttung, &c. ; that the kubooleeuts file 
respemdent bear neither appellants’ ajjgnaturesnor those of th^ a^eip- 
oestors, nor of any cultivator of the land, nor have the j bem 

but exhibit the names of persom who have mkieated tqt |Wie 
oAer place; that the deputy eoU^ptpr has released wid as 
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maush apf^taining to the talooka> and situated in ipouzah Suttung, 
on the claim of ly^omed Uzeem ; and that Construction No. 1245^ 
makes decision of the case dependent on the collector’s opinion. 

Bespondent has filed an answer to the foregoing petition of appeal^ 
in which she urges that appellant, having caused a portion of the 
revenue to registered separately in the register of mutations can- 
not have destroyed her rights; that the digging of tanks by appel- 
lants’ .ancestors, ryuts, cannot lessen the rig^ of the landlord; that 
the land has not been exempted from assessment by the special 
depu^ collector; that the decree obtained by her husband against 
appelmnts’ ancestors is for 2 hears of nankar land; that appdlants 
do not allege the Tiankar lands to be in any other place that to 
which it is assigned!^ by respondent, — ^with other immaterial matter. 

Judgment. ' 


The question at issue between the parties is, whether the land in 
suit is nankar^ or part of the assessed land of talooka Abool Hussun? 

The reference prescribed by Section 30, Regulation IL of 1819, 
was made to the collector, who delegated the enquiry into the matter 
to the deputy collector, and the latter depjited Bhyrub CJmnder Kur, 
one of his mohurrirs, to ascertain, by locid investigation, whether the 
land was assessed or unassessed; and this l^t iwctionary made a 
return, dated ilth July 1845, setting forth that it was proved, by 
the evidence, documentary and oral, to be the nankar property of res- 
pondent, from which she had been disseized about t^ o^ eleven 
years, and he added that the evidence of the witnesses adduced by 
the parties and the testimony of several persons resident in the 
neighbourhood, unnamed by them, proved thqt mouzahs Suttung, 
bad^ Suttung, and kismut Suttung were the names of the saipa 
village. 

The deputy collector, Baboo Ramgutty Rai, reported ^18th July 
1845) in accordance with this investi^tion, th%t the land in suit was 
respondent’s nankar land, liable to asebssment. 

Appellanis, however, interposed a petitioh, objecting to the enquiry 
made oy the deputy collector’s mohurrir, on tke score of partialify, 
and the collector ordered the deputy collector to investigate the 
matter in person. This was done, and the deputy collector again 
reported the land to Iw respondent’s nankar property; but the coQec- 
tor dissented!%'om his opinion, principally on account of a verbal 
amw€^ ^v€P to him by respondent’s mooktear, which will be duly 
luid directed that the li|nd should be released from assessmrat, 
^^Muently explaining in hjis procee(Rtigs of the 2nd instant that his 
o^^Vas meant to stay, the prodeedings of the deputy collector, and 
not to be a judieiid deterpiinatipn of the question wnich was un4^ 
adju^^tipn by this court ' 

Anppllanii prge that t^e collectors opinion is, under Construction 
llo« 124^, iConciusiTe and bm4t% pn t^ mi the Oonstructiip 
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cited, does not iyarra|it this view of it^ and forms no bar to a decision by 
me on the qierits of the case. Nor is the statement of Rameshur 
Surmah, respondent’s mooktear^ (see the collector’s proceedmgs of the 
17th November 1846,) that the sp^ial deputy collector had excepted 
the land from assessment as being already assessed, conclulive ; 
for, in the first place, though the admissions of amooktear are gener- 
ally binding on his principal, if within the scape of his aumority^ 
the mookteamamah has not been found remstered in this court, or 
forthcoming from the collector’s olG&ce, and I am unable to pronounce 
the admission, the validity of which thus depends on the terms 
of the mookteamamah, to be binding on" respondent; secondly 
I think sv^h an admission ought not to be held binding when 
in conflict with the record, as this admission is, seeing that no 
order, by the special deputy collector, of the nature stated, can be 
found, and the presumption is that, had such an order been passed, 
it would have been forthcoming and I may add to this, that it is 
also improbable ^that such te ordfer was passed, as it was usual with 
the special deputy collector to leave questions, relating to the boun- 
dmes of the tenements resumed by him, for the determination of the 
officers entrusted with their assessment 

I am then apparently unprevented by any bar, and free to dispose 
of the case on mil consideration of its merits. 

Appellants have adduced two documents, apparently of great 
antiquity. The one purports to be a copy of the ferdtukseem of 
Futteh Mahomed, ameen, representing a transaction which, according 
to appellants’ statement before Baboo Ramgutty Rai, ^e deputy 
collector, occurred in 1102 B« S., u e. about a century and a half 
a^; and the other a jungulhooree sunnud, dated in 1125 B. S., 
al^t twenty years later tlian the former document 

These documents appear to me to afibrd no support to appellants’ 
cause. The former merely records the name of badee Suttung, and, 
underneath, that of Nuzzer IVd^omed, with the syah number 13 
(kears) and a jumma of % kawuns 10 puns of cowrees^ whilo the 
latter sets forth that mouzah Suttung contains 2 dhoons and 3 kears of 
mtiddudmaush land, the property of the ^antor and the hereditary 
junyulbooree tenement of the Santee, and it inhibits the grantor from 
tal^g a larger rent than 23 kawuns of cowrees, and from opposing 
sepAration in case of oppreltsidn on the part of him on his co-sharers. 

Supmsinc that there were pa^culars in the paper purporting to 
be by Futtw Mahomed, determiniii^^tfaat the propneta^ ri^t in &e 
land in suit claimed by HumeedOolan and othmrs, was originwy vest^ 
in their ancestor, kiibwing the uncertainly and vicissitudes of teiMM 
which must hai^ prevailed previously to the decennial settlehien^ 
it would be absurd to look on thid; d^ument as proving that the land 
claimed by Humeed Oolah now belong to him. The same olgecAkp; 
is. of lapse of time aiiduncertaih^,appUestothe/t«»9^e(n^8t^ 
wlueh t may observe is wholfy unauthenticatM, ttd wMbh ki Sub*- 
ject to strong suspicion ; for, met, it appears to have been granted. 
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withoftt consideration, to the detriment of the grantor^ the grantee 
being allowed to dispossess him of the land and rent on the occur- 
rence of oppression, secondly, though preserved safe from damp, 
inserts, fire, and thieves for nearly seventy-five years, it was never 
a^hed to the most advantageous purpose to which it could have been 
put, to wit, causing recognition of the ^ land mentioned in it as a 
talooka at the time of the decennial settlement On these grounds 
I am of opinion that the said documents,' the ferd tukseem and the 
junmU)Ooree sunnud, are of no avail to appellants* 

Of like inutility to appellants, because wholly inconclusive, ore 
the ikramamahs (or agreements) executed in 1231 and 1235 res- 
pectively Kummer-ocl-^Hussun, one of the proprietoiNs of talooka 
Abool Hussun, allowing appellants’ co-sharers to cause registry 
of their names in the collector’s books, as payers of part of the 
revenue of the said talooka, on account of mouzahs badee Suttung 
and Suttung, and the circumstance that part of the revenues was so 
apportioned, — ^for the measure was clearl;^ beneficial^ to Kummer-ool- 
Hussun, who is sued, but has not defended the case, and who would 
of course be glad to get rid of the whole of his jumma, provided he 
could retain the whole of his land: and the circumstance of no 
objection havii^ been made by respondent to the registry in the 
book of mutation, is of not the slightest moment, because there is 
no evidence to shew that she was a#are of its occurrence. 

Apmllants have also filed copy of a proceeding by Mr. uncove- 
nanted deputy collector Johnson, dated 4th December 1838, report- 
ing, to the special deputy collector, the land in suit to be assessed ’ 
land; but the sole foundation for this report is a sooruthal to this 
effect, signed by ^umeed Oolah and some other persons, and brouj^t 
in by an ameen; and the sooruthal, se worth little or notlimg, 
appears to me falsified by evidence, documentary and oral, which I 
shall presently notice. 

It IS objected, by wpellants, that the mouzahwaree papers do not 
shew the existence or a nankar tenure in mouzahs Suttung, badee 
Suttung, or kismut Suttung, and they have filed copy of a proceed- 
ing by Mr. deputy collector Johnson, dated 19th January 1889, 
reportingvtbis fact But, on the oth^ hand, it may be observed that 
the mouzahwaree papers of talooka Abool Hussun rendered by die 

K trees (m 1228) do not shew tliat it comprehended Sutthi^, 
Suttung, or kismut Suttung, though the second name occurs 
in the ialfovementioned ferd hiKseem of Futteh Mahomed, dated 
^1102 K S., and the first is in the junffuBooree sunnud, dated in 
1125 B. hoQi of ivMch deeds are addnced by^aj^llants; diat, 
though it is undoubtedly true there is, as stated, no mention of 
a nanhar tenure, 11 koplbas hears of muddudmaush is recorded 
in the Isddiiraj moxizahwaKoe as in kismut Suttung, in the 

iKMsesfnoh; of impondimt% hiisheoid, and the widows of her hushand’s 
Irothm; and, fimfaer, that thC suits instituted by the late Mahomed 
Moaztim, (respondent’s husband,) versus Aleem Xfolkh, (who from 
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Kuimuej>ool-Hussun’s agreement^ dated in 1231, appears to be one 
of appellants’ co-sharers,) and others, and by Ryaz^ Oolah, (who is 
admitted in the petition of appeal toLhiave been a derivee of Hmneed 
Oollah, appellant,) verms Abchand Beebee and Umeena Beebee, 
(respondent’s sister-in-law,) decided by the re^ster of Sylhet, respec- 
tively in 1807 and 1814, both shew, under circumstances which are 
not in the slightest degree indicative of fraud, the existence of a 
Tianhar tenement held by respondent’s dmvees, so that it seems 
matter of no doubt that respondent’s husband and herself have 
owned lakhir^ land, which land may have been inadvertently 
named mvMvdmamh by the putwaree’s mohurrir, and which I hold 
to be the li^d in suit, for these among many reasons : first, because 
appellants denied, before BabcK) Ramgutty Kai, the deputy collector, 
all knowledge of the possession of any lakhiraj land, which had been 
held by respondent or her derivees, whereas it would certainly have 
been points out, had it been other than the land in suit; and 
secondly, because the evidence of several witness^, whose statements 
are corroborated by some of appellants’ own witnesses, shews that 
the land in suit is respondent’s nankar, in a mouzah to which the 
three names of Suttung, badee Suttung, and kismut Suttung l^ve 
been indiscrimmately applied, ^ . 

Having then come to the conclusion tiiat the land in suit is 
respondent’s nankar land, I have onl^ to add that she to me 

proved to have been dispossessed within the period of twelve years 
prior to the institution of the present suit, a fact in controversion of 
which a summary decree has been mentioned (but withheld) by 
appellants; that me amount of mesne profits, allowed by the late 
prjbl^pal sudder ameen, is not contested in appeal ; that the position 
of 4he land is shewn ixf the map by Bhyrub Chunder, which was not 
inpugned before the deputy collector. Baboo Ramgutty Rai, and 
that 1 see no bar to confirmation of the decree of the late pnilbipal 
sudder ameen. 

lx 18 tbebefoke obbbkbd: 

That the appeal be dismissed, and the decree of the late principal 
sudder ameen affirmed with costs. ^ * 

The 10th January 1849. 

No, 116 of 1848. 

Appeal from the decision, of Mouhee Waris Aliy Officiating 
Moomiff of Sonamgungey dated 18^A May 1848. 

Shanundram Shah, Appdlant, ^ ^ 

versus 

Sonaram Patnee and |mb1her. Respondents. 

Appellant sued for 99 rupees, 11 annas, the price of 29 bhootas 
of mustard, on account of ^an old claim against respondents, 
who execu^ a deed, on the 9th Bbadoon 1253, promisit^ that^tf 
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they did not deliver the within one months they would pay 
for iib^at the price current m the bazar of Sonatn^unge. 

Respondents resisted the claim^ alleging that tiiey support them-* 
selves by fishing ; that they are {Maor men, and not traders, tiiat 
they shomd r^mre so large a quantity of mustard; that there is no 
specificatibh in the plaint of the date or .year from which the mus- 
tard was due, or by what deed it was secured; that the deed 
mentioned by appellant is fabricated, as inspection of it would shew ; 
that, on the date mentioned by appellant, they went' to him to 
borrow money from him,^ that he gave them 20 rupees, and, adding 
9 rupees, illegal interest took a bond from them for 29 rupees ; 
that mey repaid 26 rupees, on the 26th Jyte 1254, and Yrent on the 
11th Asar, to pay the balance to appellant, y^o would not 
receive it, demanding interest on the interest incluaed as principal 
in the bond, which he refiised to return. 

The officiating moonsiff (Moulvee Waris Allee) observes in his 
decree, that the subscribing witnesses to the bond and the draftsman 
of it have only been able to' state that the bond was on account of 
an old claim mr mustard ; and were unable to explain the year and 
data from which the mustard had been due,and what was the cause of 
so much, having been borrowed by respondents, or that the latter dealt 
in it, or were brokers in the sale of it; «rthat a reply to the pleas 
advanced by* respondents was a desideratum, but that none was filed ; 
that discrepancies had come out on cross examination of appellant’s 
witnesses ; that it was unlikely that a transaction for so large, a 
quantity of mustard should have been completed, in the first instance, 
without a deed ; that the execution of the bond in suit agreeing to 
deliver a large quantity of mustard in a month (u e, in the month 
of Bhadoon) when mustard is not gathered in and is dear, was hot 
probable; and that the appearance of the deed shewed tliat it had 
Iteeif artificially darkened, so as to make it look old: and, on these 
grounds, mistrusting the evidence of appellant's witnesses, he dis- 
missed ihe suit with costs. 

Appellant now urges that respondents have never executed any 
other deed in his &v^; that it was unnecessary to state, in the 
plaint, the year and date from winch the mustard was due ; that 
respondents yearly cultivate and sell mustard, and that, therefore, 
in Maugh 1252 B, S., they took 58 rupees, agreeing to deliver 29 
bhootas of mustard, at 2 rupees mr Uioota, in the month of Chyte, 
but that, as a stamp could not be had on that day, no deed was 
executed, and as the a^eement was not fulfilled ike bond in suit 
was given; that as the bond recites the old claim, and execution of 
the &nd is attested, and respend^nts have admitted dealings with 
appellant, there is good groohdife]^ pronouncing the claim true. 

JuDO&irx. # 

The dted on which this snip i8%imm6diately founded is an agtee- 
snrat, purporting to bear r&pondents* ** marks in token of their 
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assent to deliyear mustard in onemonlih from the 9t]i Bhado(tt^(near 
the end of Augnst,) i. e, several montos hefbre the harvest which of 
this grain tokes place in Ghyt (IMbrch and April), witii the alter> 
native of paying ue maxket price at a ijme Vhen it must he snppoa* 
ed to be dear, and when the plaint shews that it was dear, u e. 3 
rupees, 7 annas per bhooto, whereas the price at whi^ it was to 
have been delivered under the advance was 2 rupees per bhoota; 
and the agreement being obviously a very improvid^t one for 
respondents, appears to me one into which it must be doubtftil 
whether they ever entered. Then again,^ppellanf8 vaqueels have 
this day informed me fhatr thdr client has nt> account book to stq>- 
port his daim, and the petition of app^ sets forth that frie 58 rupees, 
the urigin o^ithe asserted debt, were advanced without a bond, 
because no stamp was procurable on the date of the transaction ; but 
it is unlikely, as appeUan| fatto admits by endeavouring to 
account for the circumstance, tmit 58 rupees would be advanced 
without a bond, to mere cultivators, by a merchant who has no 
account book, and it is still more unl&ely, the expediency of taVing 
a bend being not only apparent but even recognised, mat appel- 
lant should 'I m divert^ man his pui^se of tiking one, because 
a stan^ was not obtainable on the day of the advance On (he whole, 
then, whether (he defedee of the respondents be true ox^foise, probable 
or h^robable, 1 am constrained to distrust the transaction declared 
by appellant,, and to reject his claim. 

Ii; 18 THEBEY^RE OBDEBEE: 

l^t ^ appeal be dismiss^, and the decree' of the moonsiff affirmed 
W^GOiiS. ,! 


The 17th Janhabt 1849. 

No. 16# of 1849. 

Appeal from the decision of Mahonfed SaHm, Moonsiff of Sonam- 
pvstgCf anted 19jm JvHp 1848. 

Jyekiiffiun Bai,. Appellant, 
versus 

Hurreeram Shah, Bespondent. 

A^pellaht sued under ah unpaid bond, payable in one month, 
and dated 28th A^nn 1253 B. S. 

Respondent resuted the claim, and urged that, in 1252 B. S., his 
fother, Hoolas Ram, borrowed 4 ru^ieei from ippellan^ giYuig him 
a bond for 6 rupees, indnding ill<^ interert, and that his mlher 
wished to repay the 4 rupees, witlt ugal interest, but that a^Uant 
would not agree and quarried wiu r^pondent axd his fother, 
seized retpondent through a piada of ^kdeb Rai Chowdree, 
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extorted a bond for 9 rupees, 8 annas^ t\ e., 6 rapees, tbe amount of 
the former bond^ 3 rupees, interest for the time that had elapsed, 
and 8 annas interest in ravam». 

The moonriff (Moulree Mahomed Salim) observed that, though 
Munnee Bam Nai and Mooldbk Bam, subscribing witnesses to the 
bond, had g^ven evidence in^ocmformityasrith the plaint, they had 
not identified the bond ; and that Bydnath Shah, the draftsman of 
the bond, and Keerra Bam Shah, a third subscriUng witness, to 
whose evidence appwanit obj^ted in his rwly, aM whom he would 
not adduce, together with Suiroop Bam Shah, who was present at 
the execution of the bond, had decla]^ the bond to be on account 
of the old debt of respondent’s father: and, deeming the bond 
invalid under Section 9, Begolation XV. of 1793, l^dismissed the 
suit. 

Appellant now urges that, though respondent had alleged that he 
had been seized through a piada of Sookdeb Bai, ana the bond 
extorted from him on account of an old bond execut^ by his father, 
vdth 8 annas interest in advance, this had not been proved, and 
cannot be true, for, had it been^ a conmlaint Would have been made 
to the mamstrate concerning it; that Bydnath Shah, the draftsman 
of the bon^ is respondent’s master, and Keerpa Bam, his maternal 
cousin, that th^ have been aiding him in thd case, and have sworn 
falsely in it; that thev were chwenged in the renly as under res- 
pondent’s influence ; that Keerpa Bam only spmks to heaivpy of 
the illegal interest; and that Surroop Bam was not present when the 
bond was executed v 

JuPaHENT. 

The answer of respondent and the evidence of the witncms^lmvb 
left no doubt on my mind of the execution of the bond, which is 
not proved to have included illegal interest, or to have been executed 
otherwise than voluntarily. 

Ix » OEPEBKD: 

That the decree the moonsiff be' reversed, and the decreed, 
with costs, and interest to the date (^.realization. 
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Present : T. BRUCE, Esq., Judge. 

The 6th January 1849. 

Case No. 32 of 1848. 

Regular ^ppe^fl from a decieion of Moulvee Mahomed Ali^ Principal 
Sudder AmeeUy dated 1st Nouember 1848. 

Shamsoonder Nundee alias Bungsee Buddun Nundee and others, 
(Defendants,) Appellants, 

V€7'$US 

Nubkishen Rai and Rajkishen Rai, (Plaintiffs,) Respondents. 

Suit laid at Company’s rppees 788-10. 

This suit was instituted on the 28th September 1847, to recover 
possession, with mesne* profits, of droons 3-3 of land claimed by the 
defendants as a rent-free tenure. 

The principal sudder ameen gave judgment for the plaintiffs, on 
failure of the defendants to prove the validity of the tenure. 

I am of opinion that the principal sudder ameen has mistaken the 
principle by which he ought to nave been guided in the investiga- 
tion of the case. It is not a suit to resume an invalid rent-free 
tenure, but to recover possession of some land, which, although now 
claimed by the defendants as rent-free, the plaintiffs affirm to be a 
part of their revenue paying estate, and as such, to have been in 
possession of the zemindars until the plaintiffs acquired the estate, 
since which period the rent^has been withheld. 

The point for decision, therefore, is not whether the tenure be 
valid or invalid ; but whether, as affirmed by the plaintiffs, the land 
be a part of their revenue-paying estate, the rent of which has been 
fraudulently withheld by the defendants some years past, on the 
plea that the land is rent-fre& 

I therefore annul the decision of the court below, and remand 
the case for adjudication on the above principle. If the plaintiffs 
prove their case to the satisfaction of the court, they will be entitled 
to a decree ; if not, the claim must be dismissed In suits to resiime 
rent-free tenures, the onus probandi lies with the defendants ; but 
in suits like the present, the case is different 

The usual order will issue in rei^ct to the refund of the stamp 
duty. 
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The 9Tn Jakitary 1849. 

Case Na 230 of 1848. 

Regular Appeal fiam a deeisum of M<ndvee Imddd Ali, Sudder 
Moonsiff, dated lOfA November 1848. 

Gooroo Cham Sanaa, (Defendant,) Appellant, 
versus 

Bannissor Bhuttachaij, (Plaintiff,) Respondent. 

Suit laid at Company’s rapees 20-10^. 

This is a suit for arrears of rent for the years 1255 to 1257, 
Tipperah, both indasive, instituted by the holder of a petty rent- 
free tenure against certain parties whom he afBrms to be his 
jotedars. 

The defendants deny t^t they are the plaintiff’s jotedars, and 
claim the land in their possession as forming a part of another rent' 
free tenure, their property. 

The moonuff, after a lengthened investigation, relative to the 
proprietary right in the land, for the most part irrelevant to the 
point at issue, ^ve jud^ent for the plaintittj on the ground that 
it was proved mat the land belonged to him, and that his fermers 
had received rent for it from the 'defendants as jotedars. 

The plaintiff has doubtless produced abundance of documentary 
evid^ce, tending to prove that ne is possessed of a rent-free tenure, 
and that he has leased it, on more than one occasion, to different 
parties : but, although it is admitted on all hands th^ the land in 
dispute has long been in the immediate occupation of the defendants, 
no single document has been filed in whi<m they, or any of them, 
are mentioned, one farming kubooleeut alone excepted, and that, not 
only is not receivable in evidence as being unstamped, but does not 
bear in any way upon the point at issue, inasmuch as it purports 
to have been granted to the plaintiff by one of the defendants, in 
his capacity of farmer. It is not prejpnded that the defendants 
haVe ever entered into engagements with the plaintiff for rent, or 
that they have ever been called upon to do so, by notice issued 
under Sections 9 and 10, Regulation Y. of 1812: and the oral 
evidence is both contradictory, vide particularly ^t of the witness 
Soodharam, as compared with that of the witnes^s Koosha Gazee 
and Kureem, and generally suspicious. There can be little doubt 
that recourse has been had to this suit as an easy mode of obtaining 
possession of the land. 

Undw dl the circumstances of the case, 1 am clearly of opinion 
that ^ right to the rent of t^ land cannot be determined, until 
the right of possession be made the subject of a suit in court. I 
therefore annul the decision (£ the court below, and dinniss the 
claim with all costs. 
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The 9th JjunTAStT 1849. 

XSifte'No. 244 wf 1848. 

Regular AppeeAfnm g tbigltion iif Mot^oee Imdqd AS* Sudder 
fy&d %%rd Nmerf^ 

Bechoo Phobi^* 


verme 

Sham Bumm Sh^, hmbstad of .C!|iiitto Hiurmt, deceased, (Plaintii^^ 

Resp(mdimt. 

Suit laid at Company’s ni|)|SM 18>f' . * 

This suit was institiited on Hiha .!2S^ Jamuny 1848, to procnra 
tlie release of certain {sroperty attacdto^ihi ozecuticm of a decree of 
court, as bdon^nff to one Nundooliu, a judgment debtor of the 
defendant* Bechoo Illmbey. 

Witness were brought by l^ath parlies; but the moonsiff, conr 
sidering the pLuntifiF’s ease to be satii&ctorily proved, and rgecting 
the evidence adduced for the defence, as unworthy of credit, gave 
judgment for the plaintiff. From diis decisum an iq[^peal is pre> 
fibred by the deorei^holder. 

‘Ihe only new plea in appeal is, that .thO'Seticm ou^ to have been 
brought, not for me release of.&e property^ but for the reversal of 
the sale, of it, it having been aotualljf sold in execr^on 8f the decree. 
On referriim to the appellant, howeyer, who is pr^ent in the court, 
it appears that the plea is erroneous, the property b^g still undw 
attachment, and, after a careful perusal, of tne evidoice, I am 

a uite satisfied >^that the moon3ift'’s opinion, injespect to the value o£ 
lie evidence adduced by .thepar^ respectively, is correct. He 
made a Bustak^ jb<>wever, .in ^ving a decree for the. value of the 
property, instead <ff simply directing it' to be released from attach- 
ment hi othm* respects his dtoisian is affirmed'; costs payable by 
appellant 


The 9rfiD JairaaiST 


1849. 


Case l*a Of 18^ 

Regular Appeal from a deekkm ^ Mndoee Mdhnued AH, Principal 
dhiid^fr- Jheeit 184& 
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enhancement or redueison, aie0ording>a)i the Umd should be found by 
actual measuTemeBt to be mtuie lest then the quantity assumed 
ii^ the lease. . ^ 

This is ^e third time the ease Juts biwa^hi^re this court m appeal, 
hariiig beoi twice remanded j(qBm by my-predecessor, and once by 
myse^ for re-invest^stioil. ' 

After the second rmnand, viz. on the 15th August last, the defend 
^aiit obtained a noosnit, on the 'fij^owing groundb: that the 

drcumstance of an beiion not havh^ bemt Drought under Seetion 52, 
Regulation 'N^. of 1793> fi>r dama^ equal to dqdsle the amount 
rent claimed, formed presumptive evidence a§ah»t the truth of the 
.blaim ; teeondfy, that Aldiou^ the dbdm emlvaced a-period of three 
years, the tddnt did not specif, the amoost paid:.imd reeoveraUe on 
account oT'each year retpeOtively ; thjpd inasmudi as ^ 

]^aintiff stated that he waa not in possession oiall the land bdoiming 
to the talOok, 'die action involved a claim for ^ssession, as well as 
for a refund of reiht, and that diese daims ought to have bemi made 
^le subject of separate suits. * . . . 

The first of these reasons might form ground for dismissing , the 
claim altogether, bnt it is oertaiidy no gr<mnd of nonsnit. Besides, 
the prmdpd suddmr ameen smpMrs to miv« mutaken the nature of 
the action, ^bedon 52, Regiuaj^n VlU. of >1793, refers to exactions 
of rent " over and above what S specified in the. engagements of the 
" perscms ^ying the same,” sudi. exactions being " coniidered as 
” extorted,” whereas the object of the presmit suit is to procure a 
redaction of the rmit specified in the engagements, with retrospective 
efibct. ' ' 

' Neidier is the second reason a sufiScimit ground of nonsuit, pard- 
enlarly at this Ifite stage of .the proceedii^;— amount annod rent, 
and also the mot^ j>aM by plsintiff to the defondant for the poiod 
to which diC claim refers, being both given in the plunt 

The third reason is groundless. So for from the action involving 
a claim for possesdon, the phhniff foumfo hi^ claim to a reduction 
of rent on the very fact or not bdng in possession of the land 
referred to by the Buddcr ameen. 

Under oroinaiy chcumstainCes 1 should have remanded the case 
to the lower court fw' Invertigtitipn on its mmrits, rejecting, as 1 do, 
as msufiSeieid and iirtiilid, the reasons, for nonsoituag the plainthBT ; 
but, considtamig)^4i^itdrtd^ t)f thnelWhich has eUapsed since 
die, suit was fw . and inconvenience already 

mcnired the ci^ has already been 

three t^ below, aadjtii|it the la^t deddtm, 

''a cettidn'Vsct«a^;«tt;'(^iiifou 

on ments,. I 


. 'dpe 

die^asa^ It is 
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tdook, beine, by the terms of bis engagements with the deSsndant, 
liable to enhancement or reduction, according as the land may be 
found by actual measurement to exceed or come short of the area 
assumed in those engagements; and the land having been measured 
by the defendant, and found to come short of that area, inconse* 
quence of plaintiff not having obtained possession of the land in 
uiree mouzahs, and his having been dispossessed of some more, by 
a third party, subsequently to the measurmnent, that therefore, 
plaintifF is entitled to a proportionate reduction of rent, retrospeo 
tively, from the date of his lease. 

Now, in the first place, with respect to the daim as founded on 
the general plea, that there is less land in fdaintiff’s possession than 
the quantity assumed in the lease, I am dearly of opinion that the 
stipulation which the lease contains, rdative to the mihancement or 
reduction of the rent, was never intended to be applied retrospec- 
tively, The same stipulatibn appears in almost every tolookdaree 
lease, in this part of the country; and> nothing short of a dear and 
specific declaration to the contrary, would justify any other inter- 
pretation of it 

With respect to the land of which, plaintiff alleges, he has been 
dispossessed by a third party, subsequently to the measnrement, he 
can have no possible daim to areduption of rent retrospectiil^y, i. e. 
for a period antecedent to dispossession. 

Finally, it would appear that no measuremmit of fibe land has 
ever taken place. In the plaint, it is said to have been toade in the 
year 1250 K S.; in the reply, it is said to have been nuSde in 1250, 
and again in 1251; but, in answer to a q^uestion put to him the 
lower court, the*plaintiffs pleader stated hid client had instituted 
no appeal against the summary decrees for rent obttfbied by the 
defendant, on account of tiie period embraced by Ae present daim, 
because ^ land had,, not he^ measured. For this reason q]bne, 
the claim fidls to the ^und. 

T dismiss the iq>peu and the daim with all costs. 


The 13tb J'anuabt 1849. 

Oaae No. 210 of 1848. 

Regtdor Appee^fivm a dearitn qf MotHuhae Mmitmnoddffit, Moek- 
of jNbarmifffUr, doled iOtk dujfiut 1848. 

Hohufhoo Shah, (Flsontiffi,*) 


veteiu 

Bukeo S(mar*Mid othcri, (De 
SotT Idd it OMiitodtt^ 

tm*^'tbe defondants. 


H * V ' « 

ita 
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Thedaintiff states thattlra transaction took place (m the 3rd Poos 
1257 ifppanih, that the value of the gold was rupees 35-2-6, that 
he receiTed rupees 5 in part payment, and ^t the balance was 
payable on the 15th of the mon^ • He biniim this suit, seven months 
after the date of the transaction, on the j^ea that the balance has 
never been paid. • 

The defemhmts plead that it was a ready money transaction, ft>r 
rupees 26-2-9, not rupees 35-2*^, as affirmed by plaintiff, payment 
in full hayii^ been m^e at the time. • ' 

Three witnesses yrere broi^t by the jdainti^ and four by the 
defendants, to prove their respective pleas ; but there was no docu- 
mentary evidence. 

The momtsiff gave judgmnrt for the defendants, on the ^und of 
certain discrepancies Mtween the evidence of plaintiff’s witnesses and 
the plaint, and also in the evidence itsdf. He considered ftirtl^ 
that, if the plaintiff were so mu(di in waht of money as to part with 
a gold ornament, the presumption was that he womd requue imme- 
diate paymeit. 

Nounng is adviced in ^peal, in any way calculated to affect 
thei moondff’s dednon. It is correct, both as to the facts stated, and 
as to the htfereneS drawn feom them, and from the general features 
of the q|ge. * ^ 

The ^peal- is dianissed with costs, and the decision of the court 
below anumed. 


Thb 19th Januart 1849.' 

Case No. 18 of 1848.' v 

Begular Appeal from a decision of Mtndvee Mahomed AS, Principal 
Sadder Ameen, deded \6tk July 1848. 

Ahmud Beza Chowdry, (Ddendant,) Appdlant, 
versus 

Bechoo Jemadar and Alla Buksh Khan, (Fiaintifts,) Respondents. 

This is a suit for possession of an tmdertennre, with mesne profits; 
the claim being founded ch the that the tenure is illegally held 
umler attsphmeift by the defepnanb ' 

The pmint^ mre lessees of droons 14-9-18«5 of land, in chur 
Kishenpooft^ mybir hmcMah ^mittod to th^ by the revenue autho- 
ritimin1hb^^l|^Q.'A£&'''''/''' 

The lessee ^the entire dinr under 

a poti^ ' h> 'eutirariti^ iii - 1251 B.. S., 

thb r«nt>fmiie"]|^aSnti^ to; hhii./ pkiids 

1819 , 11 ^ 

ei wamiaaity smtu 
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The principal sadder ameen gave judgment for the phuntrSf^* on 
the ground that the attachment ^was^iUegal;^ in the place^ as 
having taken place from the year 1253^, almough the arrears oi rent 
fSnrwhich summary awards had heen obtained^ had been on account of 
the years 1251 and 1252; and in the ssemdplac^ because it appeared 
that the arrears had been realized under the summary decrees. 

I am clearly of opinion that attachment of the tenure was 
illegal. It took effect from the cbn|menoement> of the year 1253» 
two stimmary decrees for arrears of rent for 1251 and the first 
part of 1252 having been obtained by the defendant a few we^s 
previously ; but the object of the attadnnent, as appears from the 
sezawal’s kubooleeut and> various other sources^ was^ not the reali** 
zation of those arrears^ but the^colleotioii of current rent from die 
year 1253. The arrears due tinder the decrees were recovered by 
suing out execution in the usual manner; but those for the period 
intervening betwera the date of the last arrear decreed, and the date 
of attachment, were made the subject of a third suit, instituted after 
attachment 

These proceedings are quite opposed to the law under the provi* 
sions of ^^ch the at^hment is said to have been made. That law 


d^lares, nufr Clouse 6, Section 15, Re^atioft VIL of 1799, that 
the party institutihg the summary suit ^all be at liberty to attach 
the defiimtejf s tenure, the rent due to him, widi the further 

rent that may become due to him after the attachment^ shall have 
been liquidated from the produce, and that, in the event of the 
defaulter making good the arrear due from him, with interest at the 
rate of one per cent per mensem, at any time within the current 
year, the attaclunent sl^l be immediately withdrawn.” The law does 
not say that a party, who obtains a decree for arreore of rent for 
the first part of one year, and who realizes or proceeds to realize 
those arrears by taking out execution pf the decree, shall be at liber- 
ie to attach the tenure from a subsequent ^ear, with a view fo pro- 
vide against ftiture contingencies; but this is what the defendant 
has done, and it is illegaL 

In appeal, the defendant pleads^ inter that the plmntiflb* lease 
is voidable, under Clause 5, Section 8, Regi^ation VTIIL of 1819, 
and Construction No. 1205; apd in his rejpiider, he touches upon 
the same point: but this is alt^^^ inconshKmt with the plea of 
attachment v k \ ^ 

The‘ prindpi4 j^der^sme^^ seems to imply that the 

attachment took place after foe arrears due under all uaeQ deci^s 
hiui been rea£^: is nqt ^ ,The ailN»n% recpvei^ 

able under foe fofsp 


nmdiier }iad 
attaichfiq* ' 


the tpmiTO 
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With re(gard to the Rward. of iDesne. ^rafit% .the priaci^ rodder 
ameen has proceeded on a plh)c^}e eBdrely^ opposed 'to &e nniver- 
gal practice of the courts. Instead «f ‘ ascertaimi^v the depdta^ 

tiOR' of an anteen, or otheruds^ ihe ajnouttt ttetualfy eoUeeted by; 
defendant durhig the period of tiie ill^^ attachment, and giving an 
award accordingly, after tile n^nal* deductions for ex^nces 
management, abd the rrot of. the tenure,, be has givmi a decree for 
the amount ^ the rental nuaM those deducdoi^ It is not neces- 
sary, however, to remand die case on this accduht. The attachment 
having been illegal, the princ^uil sudder'ameeh’s dedsimi, so far as 
relates to the order for possession, mUst^'be affirmed; and the 
amount meroe profits to which the plaintiff are entitle^ may be 
determined after the decree^ on the principle indicated above. Mesne 
^fits are accordingly awarded from we year. 1253, the period 
w which they are claimed, and the decision of the court below 
modified to that extent. Olfiection is taken by appellant to the 
vrdiMidon of the suit; but under Construction No. 1101, it does not 
seem to be too high. 

iyi costs jpayame by appellant 


The 19th jrANUAHT lg49. 

Case Na 19 (^ 1848. ^ 

Meffuktr Apj^lfrtm 4 deemoti of Mouboee Mahomed AH, J^neiped 
‘Sadder Ameen, dated 22nd Jitfy 1848. 

Gonimohun Shall and Kalacbuind Shah, (D^midants,) Appellants; 

vereue 

Bajchunder Shah, (Plaintafij) Respondent ' 

Suit laid at Company's rupbes 435-1^ 

Tllb suit wax instiWted on the 8fti Septmber 1847, to recover 
possesrion, with mesne .profits, of two pet^ independent talooks, of 
wluch plt^tiff aBcmd he had been dispossessed duriim his minority, 
m the 'year 1237 R. S., by the defendants, Gkihroumim and Kahir 
^imd, aQd‘thei]’'btbfh^i( h!!uhdarans, sinoe deoeiued. . 

Tke dcfendobm ;|)eai^; ^ of t^9,,tidooks to NundaEWm add 

plaESS^^s mower, Olfiieyn, to enable her 
to fi^^late im l|er husba:^ dhd toprovi^fer 

the siq^po^ ;w^ tfami a minor. They {deeded 

fiirlhbr'fhat^'ial^lriiim . 

' fer'the {^athtiE., Hie 

held 
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passed, -iheie exieta ae xeasoo for iptexfoang witk tlieai,^(WtbiW as 
iMpacts tbe plea ^ la^ o£ ti^e, oR^tibe character, of ibe jd[efoi)diM|pta’ 
t^e. Ibe. qQei!iti(Mi for coneiderei^oi^ after the fosmer point ' hind 
been disposed cijyraa 'whether, the special eircvimBtances of this case 
were such as to render ' Ohhejria Oompetient, with-mforende tp. ,ihe 
requirements oi Hindoo law, to^s^wate.the iudooks. The defendants 
pleaded, and attempted to prove,' that such spepiaT ciremnstances did 
emst, but 1 am of opinion that in this, attempt , they have eothtd^ 
feiled, and ocmsequently that the sale is void ab inUio, The Ovi^ 
dmice adduced on tibts pohit cQnaiBta;4)f -a small menuoandum, drawn 
out as if fiwmii^ an entr^. in an accehnt bd^ and the testimony of 
two witnesses ^ evidnoe in itsdf both suspidjoua and insufficient, and, 
moreover,' direcdy opposed to the bill of sue, which speaks <d Obheya 
as sole proprietor of tiw talooks j neither making mention jof any su^ 
peason as the plaintiff, mur ^ff t|^ spedlal drcionstances now ]^eaded 
as having renamed .the> sale n!scessary,and legal. 

In admtion to. what: the defendants advanMd in the court below, 
they urge, in appeal, that the law officer o^ht to have been called 
upon, for an explication of the law respecting the., 'validity or invali- 
dity of the transfm'. Had diey.proved ffie existence of any special 
circumstances, connected with' the tran s ec d ten, ,^;salchktted to raise a 
doubt as to whether fom^ht not be valid ii^lktv, there would have 
been ground fop referring the pomt.\to the ^pindik; but no such oir- 
cumstances. having been mtablished, .no foeh exists. .,lt is an 

acknowledged princiide of Hindqo law, t^ ^^ssie of landed pro- 
perty, by a widow, unless under specit^icircumstances, such as those 
pleaded, but not proved, is Invalid 

The decision of the lower: covirt<U affirmed, and the appeal dis- 
missed with costs. 


Thb 2210) Janxtabt 1849. 

Case ^Iird 231 of 1848. 

Appeaifr^ Rtdhana^ Sircar^ Moona^ of 

T(uibhS>t^grqh, lltb November 1848. 

Ameena Beebee and Moondff Beebee/ endows qf AtaopUah, (Defen- 
dants,) Appdhnts^ 

• ' ’ ’'twrcnr/ 

, Chand Ghazee,'(Bbiint|ff,) Besikmdent 


Suit, laid at Cwtq[wmy’8 rupees 29*9^7-111!' 

T lfj B is a’ snit for poasetidm of ah 8 tmnas; SiuE^ , of a petty inde- 
dduh'ie in"l^^t^ti HkiRor 


xw IB a^^ t ro 
cldan ' ni fin 
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Tbe defendJHits, Aw««t 4 »» Boebee ani MoooaiS daim tbe 

pajoTOir^ ii]Mi 0 r«a bill .of sale.. in |kvor of tfasir'lecsmed bo^bendy 
deted tibie Ifitli C%te 1248| oad purj^ortiitt to bare been 
exetmted by boA fWwtd# of FotwAcooii^ 

Tbe d^andao^ KbiifeBja,>eni^^'^ Ae denying execis* 

tbn of Ite W3B of •salftlied by ber ooitdefenldants. 

Tbe mooni^, alM * W gave judgmwit 

for the plaintiff.' • .iV'-v.'- i-/-' 

1 am of opni<m AM., no i^otinds most. for inteiforing wiA the 
moonsitPs decMBcm. deedb «xtM#sg,«iiar hack as the year 

119$ B. S. awfifod by i*^ff*IA Jbaii^«de was registered b^^ 
Ae other: he applied colleetor^to have bis najpe .recorded as 
proprietor itt'Ae r^st* |ff m^tioai, before Ae other‘farty, and 
bis rtama ft^stercd: Ati yiAdors'denjr having e:tecutm Ae bill 
of sale tiled by Ae defendants; both did so« at least, before Ae aol- 
lector; and J^nfoe^’beme nude a de^dant, does so now: and.it 
appears tbat on two oecawins, within Ae pmod of a few months 
6mu Ae date of pla^tiff’s bill of sale, a third party, an agent of 
AtaoollA. it if . fo be presiimed, ffaudulentiy obtained receipts for 
Ae revmme viff.' Ae tiddok feom Ae.coUeetors office, Amhtless toA 
Ae view '(^strAgAAd^ tin blaim np hyr. AtaooSah. 

It is urged ™«* Aeile^dant, ^«teeja,>,bs ehe of Ae heirs of her 
himband, PaaaodllAi and afimwards, of her soi^ Piyiclicouree, was 
posgo^sed <ff itiilnteiost m talooik, and.'cooseqoently Aat Panch- 
conree was hot cmppetent to sehAi ti» of Ae property cm 

Tumeezi^ nor Tumeeza to keD it to Ae ‘ plipiitiff « but tlm consent iff 
Khuteda'd<fei''niri^^^A Ais obgecAm. . ' ^ 

I affinii'thb^teibision of Ae court below, wiA ccMs. 



ZILLAH TIMOOT. 


Prksent: JOHN FRENCH, Esq., Additional Judge, 

The 4th January 1849. 

No. 367. 

Regular Appeal from a decision passed by Moulvee Syed Azeem Ali 
Khan, Moonsiff of Dulsing Surai, dated 22nd May 1847. 

Preetee Matoon, Mootee Matoon, Achuck Matoon, and Rhamoo 
Matoon, (Defendants,) Appellants, 

versus 

Mr. William Shearman, (Plaintiff,) Respondent 

The respondent sued the appellants for the recovery of Com- 
pany’s rupees 42-14-3, being the arrears of ren| due to the 14 annas 
instalments of 1253 Fuslee, on the cultivation of 11 beegahs and 7 
biswas on cash rent, 6 beegahs, 1 biswas on kind rent, in village 
Nazirpoor, pergiinnah Sureesah, which village was under-leased to 
the plaintiff by the lessee, Chuckun Lalf, for two years, 1253 and 
1254 Fuslee, and a fiirther under-lease was granted to him by the 
lessee from 1255 to 1261 Fuslee, of 7 annas portion, and a lease 
of 9 annas for the sued period was granted from the proprietor, 
Nawab Mokeem Khan. For the above rent a summary suit was insti- 
tuted in the collectorate ; not having filed proofs, it was struck off 
the file; hence the present regular suit for the said rent. 

The appellants, in reply to plaint, acknowledged the cultivation 
payable in cash, and alleged that payment was paid to the amount 
of rupees 13-1 to the amlah of me lessee, ana 19 rupees to the 
amlah of the respondent, making the total payment, on account of 
1253 Fuslee, rupees 32-1, whereby a surplus of rupees 1-15-3 is 
due to them. The lease from the lessee to the under-lessee was 

£ anted in Maugh. 1253 Fuslee, hence the amlah of the lessee 
d effected the estimate of the bhowlee, or kind rent cultivation, 
previous to the grant of lease to the undeiSlessee, to whom rupees 
2-11^ only are payable. The customary annual remission of rupees 
4 for a turband is expected. 

The moonsiff passed a decision in favor of the plaintiff in part 
of the claim to the extent of Company’s -rupees 39-8-9, on these 
groimds: there is no dispute regarding the cultivation on cash rent, 
it is on the kind rent only; the (]^aintiff) respondent demands 
much more than the (defendants) appellants will admit; the res- 
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pondenfs witnesses deposed that the produce was estimated at 75 
maundsj and the estimate papers^ attested by the signatures of 
Mhadab Misser and others, were filed by tlie respondent; the 
appellants’ paper of estimate, signed by Mhsuiab Misser and others, 
exhibits 6 maunds and 15 seers; an ameen was deputed to make 
the necessary enquiry, who filed papers in corroboration of the 
appellants’ paper, which are not to be depended upon, arising from the 
papers filed by both parties which appear to be signed by the same 
persons ; the respondent has filed several papers, and the appellants 
one only, therefore that of the appellants is not to be depended on; 
from the respondent’s account containing some items contrary to 
the regulations, after deduction of them tliere remains rupees 39-8-9, 
due to the respondent 

The appellants against this decision urged: The papers filed by 
them were acknowledged by Mhadab Misser, who formed the esti- 
mate, and he denied the khusru, or account, filed by the respon,- 
dent, his signature not being thereon. It was wrong for the moon- 
siff to make such papers valid. Upon their own khusru, or account, 
Mhadab Misser and others have signed their names. The evidence 
of the respondent’s witnesses, depended on by the,moonsif^, is false: 
for they were not present at the time the lessee held possession and 
effected the estimate. An item of rupees 4,*within the money rent, 
has not been deducted, the cause thereof is not made known. The 
payments made to the amlah were in Sicca rupees, to convert 
them twice into Company’s is incorrect. 

The respondent, in answer, alleged, wheri he entered into the 
under-lease in the month of Maugh 1253 Fuslee, the lessee gave 
him the paper of estimate of the produce, signed by Mhadab 
Misser and others, agreeably to which the ryuts paid their kind 
rent; the objections of the appellants are not to be listened to, if 
Mhadab Misser has colluded with the appellants, and denies the 
papers filed by him. The moonsiff has compared the signatures on 
the papers of both parties and declares them to correspond. The wit- 
nesses adduced by him being acquainted with the matter gave their 
evidence. With regard to the conversion of the rupees, it is foreign 
to this matter. 

Court. 

• 

It appears the aj^Uant first sued under a summary suit in the 
TOllectorate, and, after causing one or more of the appellants to be 
apprehended, failed to carry on the suit, whereby that suit was struck 
off the file and the adverse party were released. This summary 
suit should have been callra for and filed in this suit under 
Section 10, Regulation XIV. of 1834, particularly as the appellants 
allege, in the answer to the' plaint, the respondent carried away 
all the mangoes from the trees while they were und^ restraint on 
account of me respondent’s summary suit at the collectorate. And 
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although the grant of the under-lease to the respondent is acknow- 
ledged by the appellants, yet it should have been called for and filed, 
to ascertain therefrom Ipvhether the respondent had a claim to levy 
the rents from the commencement of the year when the lease was 
granted in the middle of the year, and three months after, an estimate 
of the produce on kind rent had been effected. Under the above 
circumstances the investigation is incomplete, and the moonsiif has 
not compared the several items in the appellants’ signed estimate 
with those in the respondent’s estimate, or shewn the difference 
in the two, therefore the decision of the moonsiif is reversed, and 
returned for re-investigation on the points indicated: amount of 
stamp of appeal plaint to be returned. 


The 5th January 1849. 

' No. 447. 

Regular Appeal from the decision passed by Mouhee Neamut All 
Khany *f^rincipal Sudder Ameen of Mozufferporey dated 
June 1845. , ♦ 

Shaik Mozum Ali and others, (De;(bndants,) Appellants, 

versus 

Musst. Rahoofun and others, (Plaintiffs,) Respondents. 

This suit was instituted to recover the sum of Company’s rupees 
1,153-4, being the balance and interest on a sum of advance made on 
the lease of the village Puharpore Chuprah Budoo, pergunnah 
Sureesa, dated 17th Kartick 1231 Fuslee. 

For the whole matter of the case vide the printed Decisions of the 
Zillah Courts for February 1848, Tirhoot decisions, pa^es 35 and 36, 
dated 16th February 1848, case No. 447, and printed Decisions of 
the Sudder Dewanny Adawlut for the month of July 1848, pages 722 
and 723, 27th July 1848, petition No. 150 of 1848. 

It is merely hecessary to observe the case cited by the Sudder 
Court, as a precedent to this, is not precisely so : for the 4th and 9th 
paragraphs of that case. No. 24 of 1845, shew that lease was granted 
to be held for a specific period, and for such further time as required 
to liquidate the sum advanced from the resources of the land, and 
in tills case the land was to be held until such time the money 
borrowed or advanced was discharged in cash; but they are so far 
analogous, that the land in both cases was to be held in possession 
until the money advanced had been satisfied, therefore in this case, 
as in that, the law of limitation does not apply. 
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On' re-investigation of the case, it appears the decision passed by 
the principal sudder ameen, in favor of the respondents, was on 
insufficient proof. The witnesses adduced by the respondents deposed 
the rent payable to the lessor was rupees 41, the lease shews it was 
rupees 38 only. They deposed to the pavment of the annual rent in 
general terms, that is without any definite particulars. One of the 
witnesses only was questioned how he knew the rents were paid, 
answered he was a collector of the rents of the village, which is a 
vague answer. From such evidence the rents cannot be deemed to 
have been psud and particularly from not producing the receipts of 
payment The respondents were directed to prove the part payment 
of the advance money, which tjiey did not attempt to effect 

The respondents not having satisfactorily proved the payments of 
the rents stipulated in the kase, of which, by their own shewing, 
they held possession for nearly 14 years, the lessors are entitled to 
the payment thereof for the period of 12 years, with interest thereon, 
calculated according to the customary usage of zemindars on arrears 
of rent of their ryots, for beyond the period of 12 years the demand 
of rent is barred by the law of limitation. The calculation drawn 
out shews a trifle in favor of the appellants, above the original 
amount of Sicca rupees 762 advanced on the lease, and the rent pay- 
able to the lessors being Sicc4 rupees 38« annually, by kists, or 
instalments, hence the respondents have nothing to receive. Conse- 
quently, ordered, decree for appellants, the decision of the principal 
sudder ameen reversed, and costs chargeable to the respondents. 


The 9th January 1849. 

No. 290. 

Regular Appeal from a decision paised by Sheik Nadir Ali^ Moonsiff 
of Bhowarrah^ dated \0th April 1847. 

Benee Raee and three others, (Defendants,) Appellants, 

versus 

• • 

Rambuksh Raee and three others, (Plaintiffs,) Respondents. 

This suit was instituted by the respondents for recovery of Com- 
pany's rupees 143-1-2, being arrears of rent on cultivation of 15 
beegahs, 18 biswas, 13 J dhoors on cash rent, and 15 biswas on 
bhowlee, in the village of SeereeMre, pergunnah Juckulpore, from 
1245 to 1247 Fuslee, cultivated by the appellants. 

The aj^llants, in answer to plaint, deny the cultivation aj^rtains 
to the respondents’ village, but Delongs to their own village Bundeh^ 
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alleging formerly there was a boundary dispute between the pro- 
prietors of the two villages, that a dispute regarding 25 beegahs 
of land was a^usted by a decision of the judge, dated the 4th April 
1813, under Regulation XLIX. and a decision of the foujdarry 
court, dated 3rd February 1832, will shew their right to the 
cultivated land, and the demand of rent is a renewal of me dispute 
for the same land. 

^ The respondents, in their rejoinder, allege the boundary of the 
villages was pointed out by Gunga Ram, proprietor of Seereepore, and 
the boundary marks were fixed by the arbitrators of both villages, 
Bulbudder Race and Ram Race, proprietors of Deeodah, pergunnah 
Kurrolee Dhur: decision dated the 30th of Ma^h 1201 Fuslee, 
will shew the land appertains to their village Seereepore. 

Rung Loll Raec and nine others filed a third party petition in 
corroboration of the appellants’ answer to plaint 

Puharee Loll Doss and four others, filed a third party petition in 
corroboration of the plaintiffs’ statements, and that the former dispute 
was for another parcel of land. 

The moonsiff passed a decision in favor of the respondents after 
deduction of rent on account of khuror, which he did not see, for the 
sum of Company’s rupees 73-8*10-^, on the grounds of the decision 
passed in case 109, in •which the respondents were plaintiffs, verms 
Bhurosee Raee was defendant, which is to this purport: with a view 
to adjust the allegations of the defendants (in both cases) the moon- 
siff himself proceeded to the spot, fi*om his own ocular demonstia- 
tions and statement of the people, ascertained the cultivated lands 
to be situate in the (plaintifts’) respondents’ village, not having seen 
any khuror, the rent on that account be deducted, and decree to 
the plaintiffs (respondents) for the remainder. 

The appellants urged the suit was for rent, and the proprietary right 
of the land was investigated by the moonsiff, which is contrary to the 
Section 4, Regulation II. of 1821. Notwithstanding the moonsiff 
proceeded to the spot, he made no enquiry, and did not take into 
consideration the decision passed under Regulation XLIX. or the 
foujdarry proceeding. 

Respondents answered, moonsiff himself moceeded to the spot, 
made enquiry, and decided in their favor. The decision under the 
Regulation XLIX/ and the foujdarry proceeding are of no utility. 

Court. 

The suit is for rent of lai^d cultivated, but from the tenor of the 
plea^gs it tends to be more a dispute between the proprietors of 
the two different villages, to which the cultivated land appertains, 
for the party sued are some of the proprietors of the adjoining 
village, who allege the cultivated land, for which rent is demands 
from them, api>ertains to their own village, Bundeh. From the 
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circumstances of the case^ the mind is led to believe the cultivation 
to be contiguous to the boundary land of one or other of the villages, 
yet it is strange that the witnesses adduced by the respondent 
declared tliey were not acquainted with the boundary of the land 
of village Seereepore. The witnesses adduced by the appellants 
described the boundary between the villages. It appears the moon- 
siff proceeded to the spot, and, previously to so doing, passed a pro- 
ceeding, directing both parties to be present on the spot On his 
return he passed a decision on the cases, in which it is stated that 
from his own ocular demonstration and the statement of the people 
ascertained the cultivated land is situate within the land of the 
plaintiffs’ (respo^fdents’) village, and did not see any khur or 
thatching grass. Although a judge’s statement is not to be doubt- 
ed, yet a mere statement in a d^ision, without proof, can only be 
considered by an appellate court as grounded on assumption. It 
is not shewn which party or whether both pointed out the cultivated 
spot under dispute, which direetion it lieth, and the distance thereof 
from the boundary mark, and of which of the two villages, and the 
names of the persons from whom it was ascertained the cultivated 
land appertained to the respondents’ village, hence in the absence of 
any proof of .these points, the decision is reversed as a mere assump- 
tion, and the case returned to be decided dt novoy to re-peruse the 
whole of the papers of the case, and to decide according to the merits 
of the case. The amount of stamp of the appeal plaint to be returned 
to the appellants. 


The 9th January 1849. 

No. 298. 

Regular Appeal from a decision passed by Sheik Nadir Aliy Moonsiff 
of Bhowarrahy dated April 1847. 

Bhurosee Raee, (Defendant,) Appellant, 

versus 

Rambuksh Raee and three others, (Plaintiffs;) Respondents. 

This suit was instituted by the respondents against the appellant 
for arrears of rent to the amount of Company’s rupees 186-6-^, on 
the cultivation of 6 beegahs 12biswasof land, in the village Seeree- 
pore, pergunnah Juckulpore, from the year 1245 to 1249 Puslee. 

The plaint, answer, petitions of the third parties, the decision, 
and appeal are similar to case No. 290, just ordered to be returned 
for re-investigation, but the appellant having filed a petition, with- 
drawing Us appeal, the case therefore is struck off the file. 
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The 10th Januabt 1849. 

No. 310. 

Regular Appeal from a decision passed by Mr. Samuel DaCosta, 

Acting Moons^ of Teegra and Beegoo Surai, dated 15th April 
1847. 

Rada Singh, (Flaintifi',) Appellant, 
versus 

Ramhurt Raee and Gopatil Raee, (Defendants,) Respondents. 

The appellant instituted the suit against the respondents to 
recover Company’s rupees 44-2, being arrears of rent from the year 
1249 to 1252 Fuslee, on the cultivation of 3 beegahs, 12 biswas, and 
16 dhoors of land, in village Reisalufjtore, prgunnah Mulkee. 

The plaint sets forth, the village was sold by auction on account 
of arrears of revenue due to the Government, at the latter end of the 
year 1247, and was purchased by himself and Shaik Mohamud 
^lussun Reiza. From that period they have been in possession. Pur- 
shaud Raee, the father'of tlie respondents, who formerly cultivated 
the land, was sued for the rent of the same parcel of land, on account 
of balance of rent for the year 1248 Fuslee, under a summary suit 
in the collectorate of Monghyr, who having acknowledged the rent 
was due, a decree was obtained. Purshaud Raee died in 1249, and 
his sons, the respondents, cultivate the said land, but will not pay 
the rent, therefore sue them. 

The respondents, in answer to plaint, deny having cultivated any 
land in the appellant’s village, or having any knowledge where it is 
situate. The decree said to have been obtained against Purshaud 
Race, he has not stated agjunst what Purshaud Raee, it could not 
have been their father, who was very old and could not cultivate. 
The respondents cultivate 3 beegahs of land belonging to Kazee 
Fussat Ali, deceased, in the vill^e Rampore Meiman, which they 
hold under a pottah, or grant, from the aforesaid kazee, the rent 
thereof was regularly paid to the kazee until his demise, since then 
the rent has been jiaid to his widow, and they hold receipts of the 
payment of the rents. 

Musst. Beebee Lootfun, widow of Kazee Fussat Ali, filed a third 
party petition, urging the land descended to her from the father 
of her husband, the bill of sale thereof is dated 15th Shuhr Mohur- 
rum 1173 Fuslee, the rent is continued to be paid to her, the 
proprietor, being in possession. 

lie moonsiff dismissed the suit, on the grounds, the decision filed 
is not for this year, and against another person, — ^and conformable to 
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Construction No. 696, it is proved the defendants (respondents) paid 
the rent to the third par^. 

The appellants urged that the moonsifF has passed a decision 
contrary to the proof in the face of the proceedings ; he should have 
deputed an ameen to make the necessary enquiry of the case. The 
land in the summa^ suit decision filed, is the same for which the 
rent is now sued. This land was formerly partitioned, and formed a 
part of the village Reisalutpore. 

Court. 

The appellant in the original suit has not filed the bill of sale of 
his auction purchase, to shew what parcel of land and in what village 
it is situate; and although he has filed a summary suit decision, it 
does not exhibit he proved his right to sue by filing the bill of 
auction sale. A lyut, named Purshaud Raee, was sued for rent, he 
was seized and brought to thexollectorate of Monghyr, he acknow- 
ledged the rent was due, pleaold inability to discharge it, but after- 
wards promised to do so in one month whether that rent was ever 
paid, there is no proof of it shewn in this case; in the absence of 
that, and the respondents, the present party sued, npt having ever 
paid rent to the appellant. Construction No. 696 applies. The 
decision of the moonsiff, being grounded thereon, must be upheld, 
therefore, ordered, the decision be afiSrmed, the appeal rejected, with 
costs chargeable to the appellanb 


The 10th January 1849. 

No. 320. 

Regular Appeal from a decision parsed by Moulvee Sped Azeem AH 
Khan, Moonsiff of Dvdsing Surai, dated 20th April 1847. 

Sreenauth Raee, (PlaintifiP,) Appellant, 
versus 

Runglall Raee and five others, (Defendants,) Respondents. 

The appellant instituted the suit against the respondents for the 
sum of Company’s rupees 93-8-4^, as due on kind cultivation of 7 
beegahs, 10 biswas oi land in the year 1253 Fuslee; bhumoter land 
situate in village Surwulpore, pergunnah Sui^esa. The plaint sets 
forth the bhumoter was leased to hm from 1253 to 1257 r^uslee, by 
Bhookun Tewarree and others; the respondents, being cultivators of 
bhowlee land or in kind renl^ took away the whole of the produce 
after effecting the estimate, without giving up the proprietary por- 
tion, therefore have sued fheno. 
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One of the respondents, Runglall Raee, in answer to plaint, 
alleges : the appellant is not in possession of his lease, all the pro- 
wietors have not signed the lease, there are several other sharers. 
Previously thereto, all the proprietors granted him a lease of the land, 
on advance, those proprietors who have signed the appellant’s lease 
have instituted a suit for the reversal of his (the respondent’s) lease, 
and subsequent to the institution of their suit against him, they 
granted the lease to the appellant, from malice on demanding pay- 
ment of the advance money. 

Hunooman Raee, respondent, alleges he cultivates 1 beegah by 
pottah, or grant, from Runglall Raee. 

The remaining respondents deny having any concern whatsoever 
in the matter. 

Gouree Tewarree and Ram Sahee Tewarree filed a third party 
petition, urging : they had leased the land to the plaintiff (appellant) 
under two leases : half of the land W Grouree Tewarree ana others, 
and the other half by Ram Sahee TdWarree and others, from 1253 
to 1257 Fuslee. 

The moonsiff dismissed the suit on the grounds : the possession of 
the plaintiff (appellant) is not discoverable in the year 1253 Fuslee, 
for the decision for the reversal of the legse, dated 19th March 
1846, the lessors in that case declared the lease was granted from 
1251 to 1257 Fuslee; the leases now filed, are dated 1253 to 1257 
Fuslee, from which it is clear these leases were granted after the 
institution of the suit for cancelment of the lease granted to Rimglall 
Raee, who was at that time in possession, therefore wrongly granted. 

A^inst this decision the appellant urged: the leases are from 
the commencement of 1253 Fuslee, the whole of the cultivators were 
sued for the rent of that year, how was it ascertained he was not in 

E ssession ? Owingto the dispute regarding the possession, the former 
ise, dated 1251 Fuslee, was returned, and the present leases substi- 
tuted by the proprietors from 1253 to 1257 Fuslee. The lease of the 
respondents having been cancelled by decision of the court, and 
the proprietors having ackowledged that they granted the leases, he 
was entitled to *the rent 

Court. 

It appears from 4;he decision which cancelled the lease, under 
which Runglall Raee held possession, was not a correct lease, and 
moreover it was to elapse at the end of 1252 Fuslee, hence the pos- 
session of the land by Runglall Raee subsequent to that period, was 
not justifiable ; and thereby the lessors had an apparent claim to 
grant leases from the commencement of the year 1253 Fuslee. Tlw 
decision of the moonsiff being passed on an erroneous opinion, it is 
reversed, apd the case be returned to be tried novo on its merits ; 
amount of stamp of appeal plaint to be returned to appellanti 
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The 15th January 1849. 

No. 8. 

Segvlar Appeal from a decision passed bp Moulvee Neamut AU 
JOan, t^neipal Sudder Ameen of Mtuufferporet dated \Zth 
December 1845. 

Mussts. Beebee Ekram and Beebee Bhaseeron, (Defendants,) 

Appellants, 

versm 

Mubunt Hunman Doss, (Plaintiff,) Respondent 
The respondent instituted ibis suit against tlie appellants for the 
reversal of the order passed by the settlement officer, dated 30th 
March 1840, by the erasement of the names of the appellants, and to 
substitute the name of the respondent in the settlement of the village 
Rampore Koord, purgonnah Nanpore, and for possession of the whole 
16 annas of the said village, together with mesne profits thereon from 
the date of &e settlement to the date of institution of this suit Total 
amount of action is laid at Company’s rupees 1,215-8-3. 

The cause of this suit is to be ascertained from the latter part of 
the plaint which is to this purport: The village was not acquired 
by the ancestors of the'appellants, that the settlement thereof should 
be effected with them; it was acquired by his (the respondent’s) 
ancestors, who sold the milkeeut (or property) and panted a 
mookurruree pottah of the minhye (or a lease in perpetuity of the 
rent-free land) to the ancestor of the appellants, fiem which there is 
no objection to their right of the milkeeut (or pr^rty), their lease 
in perpetuity is foundea on the rent-free land. When holding the 
land rent-free was by the decision passed in favor of the Govern- 
ment as unauthorised, then the lease in perpetuity of the rent-free 
land was of itself dissolved, whereby the appellants have no claim 
thereto. That he (the respondent) was in possession, is proved by the 
rents thereof having been regularly received. The appellants are 
entitled to the malikana, and the right of effecting the settlement 
was with him, the respondent, which not having been done, it thereby 
becomes necessary for the court to order the cancelment of the names 
of the appellants, and to direct that the settlement be effected with 
him (the respondent) for the payment of the revenue to the Gkivem- 
ment, and to be pat in possession of the disputed property. 

Tim af^iellants, in answer to plaint, allege : the suit is under 
snndry drcomstances etroneoas: it is not worthy to be brought to a 
hearing by the coort, nay liable to dismissal, arising from &e case 
having been <mce fii^ly investigated and decided cannot be twice 
instituted in conri The pkmt is for the reversal of the order passed 
by the settlement office, which having been a^iealed against before 
the superintendent of kba* mehals, urao afSrmed the order, there- 
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fora, not having sued for the reversal of that also, the respondent’s 
suit is irregular. In fact the respondent has no claim to the minhye 
property under the following circumstances. 

Muhunt Gobind Doss granted a mookurruree pottah of the minhye 
(or lease in ^rpetuity of the rent-free land,) dated 14th Shuhr Zilhij, 
agreeing wim the month of Ghyte 1212 Fuslee, to Mobaruck Ali and 
!1^S3 u 1 All, subsequent thereto sold to them &e proprietary right of 
the village. After the demise of the aforesaid muhunt, there arose 
a dispute between his heirs. Ghybee Doss appointed Beichun Rawut 
and Joyram Singh lessees of the village, who dispossessed Mobaruck 
Ali and Fussul Ali They instituted a suit in the court for the 
property and mookurruree, and obtained a decree from the register, 
dated 7th December 1811, in which caseBdchim Rawut and tliis 
Hunman Doss respondent, hied bazeenameh and ikrarnamek On 
appeal, the decision was affirmed by the judge, on the 2l3t June 
1816, and also on special appeal by the provincial court of Patna, on 
the 13th April 1820, from which decisions possession has been 
held twenty-four, twenty,and fifteen years ; conformable to those deci- 
sions, Meer Mobaruck Ali and Fussul Ali were put in possession, 
which Meer Mobaruck Ali, with the consent of Meer Fussul Ali, gave 
in exchange for money a present to his wife, Mussamut Rumzoo 
Ulnissa, and her name was recorded in the coUectorate. When the 
village was attached by the Government under Emulation IL of 
1819, and Regulation IIL of 1828, then the respondent preferred his 
claim for the settlement to be made with him, which was rriected, and 
the settlement was effected with Musst Rumzoo Ulnissa, who sold the 
village by bill of sale to them (the appellants) and caused a mutation 
of their names in the records of the coUectorate. 

, The principal sudder ameen passed a decision in favor of the 
plaintiff (respondent) on the ground : the ancestor of the respondent 
sold only the proprietary right and granted a mookurruree pottah 
of the minhye to uie ancestor of the defendants (appellants,) for it 
appears from the former decision the suit was merely for the pro- 
prietary right and the mookurruree; the sale of the minhye is not 
ascertainame; The evidence of witnesses and documents filed prove 
the rant of mookurruree was regularly paid to the respondent this 
proved his claim. Wlien the Government attached the minhye, 
the existence of the mookurruree feU demolished. The plaintiff 
(respondent) being the principal holder of the minhye is entitled to 
have the settlement made with him. Therefore, ordei^, a decree for 
the respondent, and reversal of the order of the settlement officer 
by expunging the names of the appellants an4 insertion of the name 
of the irespondent for the whole 16 annas of the disputed viUa^, 
with possession to be given him, and also the mesne profits to Sie 
date of bemg put in possession. 
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Against this decision, the appellants urged, which briefly is to 
this purport : Notwithstanding proof was established that the ances- 
tors of the respondent granted a mookurmree pottah of the whole 
minhye land, and sold the proprietary right of the village to the 
ancestor of the appellants, and that this respondent filed bazeenameh 
and ikiamameh in the case litigated, which was carried on to the 
provincial court of Patna, and decrees obtained from the several 
courts, yet the principal sudder ameen has passed a decree in favor 
of the respondent for the proprietary right of the whole minhye to 
the exclusion of right to the mookurmree. The settlement oificer, 
after making full enquiry of the circumstances, effected the settle- 
ment of the village with them. The court is not empowered to take 
cognizance of settlement matters under ConstractionNo. 1371, dated 
17th March 1843, and the Government has not been included in 
this suit 

Respondent answered : when the Government officers attached the 
minhye land, the appellants had no claim to retain possession of the 
mookurmree ; they are entitled to the malikana, and the settlement 
is required to be made with him, the respondent The Constmction 
No. '•1371, which die appellants quote as barring the courts from 
taking cognizance of setdement matters, specifies the courts are 
empowered to investigate the merits of the plaintiff’s claim. Not 
requiring to diminish the jumma, it is not necessary to sue the 
Government The former decisions mentioned by the appellants 
are respecting the milkeeut and the mookurmree, and not regarding 
the minhye. 

Court. 

On the part of the appellants no documents have been filed in 
support of their allegation. The respondent has filed six documents, 
of which one only tends to the elucmtion of one of the points to be 
ascertained. Copy of an English letter. No. 2645, dated 20th of 
November 1846, from the revraiue commissioner of Bhaugulpore, 
addressed to the collector of Tirhoot, regarding the settlement of the 
village Byriah, in which is stated, viz. “ And, in reply, to observe 
that agreeably to the principle promulgated in the order of Govern- 
ment, No. 1035, dated 3rd August 1841, (copy of which is herewith 
forwarded for your information and guidance,) me claim of the malicks 
and quasi mookumireedars must be disallowed, ‘and the settlement 
effected with the disseized lakhirajdars at half the rental jumma.” 
Althon^ the promulgation of the order of the Government on this 
head appears not to have been issued for sixteen months subsequent to 
the settlement being ejected with the ancestor of the appellants, yet 
from the tenor of me part of the letter quoted, it would seem the 
respondfflit is entitled to nave the settlement effected with him. There 
is no proof adduced that the mookumireedars’ claim to hold possession 
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of the mookurruree was demolished^ as declared in tlie decision of 
the principal sudder ameen; that point is not supported by any 
investigation of the customary usage regarding it, or by documental 
proof, or by evidence of witnesses. As the ancestors of the appellants 
have held possession of the mookurruree for more than twenty-four 
vears under decree of court, which was affirmed on appeal, it cannot 
be legally set aside or reversed under Section 16, Regulation III. 
of 1793. The appellants must Be considered to hold the same position 
in the village as they held previously to the decree in favor of the 
Government for the assessment of the village. Therefore, ordered, the 
appeal be dismissed, that the settlement of the viHage be effected with 
the respondent, that the decision of the principal sudder ameen be 
amended in so much that the appellants remain in possession of their 
mookurruree lease on the stipulation thereof, and they are not liable 
to payment of mesne profits. Costs chargeable to the appellants. 

The 16th January 1849. 

No. 323. 

Regular Appeal from a decision passed by Mouhee Syed Eradut AU, 
Moonsiff of Muzufferpore, dated 2\8t April 1847. 

Doolee Chund, (Defendant,) Appellant, 
versus 

Tota Ram Sahoo, (Plaintiff,) Respondent 

This suit was to recover the sum of Company’s rupees 50-4-3-4, 
being the principal and interest on a running account for provisions 
fomuhed to the defendant from the shop of the plaintiff. An 
account to the 30th Maugh 1247 Fuslee was drawn out, shewing a 
balance of Company’s rupees 10-3, to which was added rupees 
54-11-9, for provisions fiimished previously thereto, the chittas for 
which had been taken away by the defendant, making a total of 
rupees 64-14-9; of this 35 rupees were paid, leaving a balance of 
rupees 29-14-9; further provisions were furnished in the month of 
Phalgoon to the extent or rupees 3-5-6, and in Chyte rupees 2-7-6, 
Tnalfing the principal now due rupees 35-1 1-9, for which, with inte- 
rest thereon, this suit is instituted. 

The defendant denied being indebted to the plaintiff, ^ving 
adjusted the account with him, and having taken away his chittas. 

The moonsiff passed a decision in favor of the plaintiff for Com- 
pany’s rupee^25-ll-9, interest chargeable thereon firom the time of 
ceasing to take supplies of food from the shop of the plaintiff, on 
the grounds; the defendant’s acknowledgment of having taken 
supplies of food from the shop of the plaintiff, evidence of wit- 
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nesses having proved the defendant signed the account, and that 
demand of the balance had been repeatedly made. 

The defendant ap^aled, ur^g that in the body of the plaint 
rupees 35 were stated to have been paid to him, and at the foot that 
rupees 45 had been received; if both these sums were added, there 
would be no balance due but a surplus forthcoming to himself, &c. 

CouRTjj^ 

The account filed, said to have been signed by the defendant 
(appellant,) is to the period including the month of Falgoon, which 
does not correspond with the tenor of the plaint; and the witnesses 
deposed that the account was signed by the appellant in their pre- 
sence in the month of Poos 1247 Fuslee, one month prior to that 
mentioned in the plaint, in which the account is stated to haye been 
drawn out, notwithstanding there is an item of charge for Falgoon 
therein. The witnesses were not shewn the account, to proye that 
the signature thereon was that of the appellant, effected in their 
presence. The chittas filed for proyisions furnished in Chyte were 
not yerified, the name on them cannot be deciphered by this court 
In fact, the whole shews the decision to be erroneous, on insufficient 
inyestigation into the matter. Therefore, ordered, the decision be 
reyersed, and the case be sent back for i*e-inyestigation de novo. 
Amount of stamp of appeal plaint to be returned to appellant 


The 16th January 1849. 

" No. 332. 

Regular Appeal from a decision passed by Moulvee Syed Azeem Ali 
Khxm^ Moonsiffof Dulsing Surai^ dated 2Qth April 1847. 

Musst Bheed Koonwur, proprietor, and Kishnoo Matoo, gomashtah, 
(Defendants,) Appellants, 

versus 

Shaik Mohamud Daraub and Shaik Eadur Buksh, (Plaintiffs,) 

Respondents. 

• 

The resTwndents institated this suit for the reversal of the snm- 
maiy suit decision passed by the collector of Tirhoot, under da te 
26th of September 1845, amount of action is laid at Company’s 
rupees 32-10-5, alles^ die land for which the appellants sued for 
rent is their own lakluraj land, chuck Hubbeeb, belonipngto village 
Syedpore, pergnnnali Surasah, that they do not cultivate any 
^pertaining to the appell^ts. The ^idence of the putwarree' is 
fuse, the document mi which the decision was grounded is a fabri- 
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cation^ for they did not sign it, and on which point no enquiry was 
made by the collector. 

Kishnoo Matoo answered the whole village appertains to Musst. 
Bheed Koonwur, and that there is not a smgle parcel of malikana, 
faJkeerana, or lakhiraj land within the village. 

Musst Bheed Koonwur answered the vulage was acquired by the 
ancestors of the father of her husband in 1185 Fuslee, and, at the 
time of settlement in^lQ? Fusl^, it was registered in the name of the 
father of her husband, at which period the respondents made no claim. 
In 1839 A. D., Kasheedyal sued for the proprietary ri^ht of the 
village, which was dismissed on the 5th September 1840 ; in that case 
the respondents did not come forward to make any objection as a 
third party, which shew their claim to lakhiraj is false. 

Shaik Abdool Jaleed and two others in one petition, and Shaik 
Naseebullah in another petition, filed by them separately as third 
parties, are in corroboration of the plaint, and alleging they are sharers 
m lakhiraj land. 

The moonsiff passed a decision in favor of the respondents on the 
grounds : the dispute between the parties, whether the land was 
revenue or lakhiraj, it was the province of the collector to refer the 
pities to axMust their dispute in the civil court under Section 4, 
Iteration 11. of 1821. * Therefore the decision, &c., the objections 
of the defendants (appellants) are erroneous. The appellwts were 
required to file the dudah, under proceeding, dated 26th AuOTst 
1846, which they have not done or proved it The petition of the 
appellants to refer the case to 'the collector under Section 30, Ref- 
lation II. 1819, does not apply to this case, the respondents having 
filed documents from which it is proved the land is within the 
lakhiraj land. 

Afinst this decision the appellants urfd: the collector, after 
makmg the customary investigation in tne records of his office, 
passed a decision in their favor : for the dudah required by the 
moonsiff, there was not sufficient time allowed to me before the 
decision was passed. 

COUET. 

In the proceedings of the moonsiff, dated 26th August 1846, 
no mention is madq that the defendants (appellants) were required 
to file the dudah, hence it must have been required subsequently to 
that date ; but when it is not ascertainable from the papers of the case, 
therefore the allegation of the appellants, not dlowed sufficient 
time to file the dudah, may be true. In cases of appeal from sum-* 
mary decisions of collectors, the point to be ascertained is, whether 
substantial proofs were adduced to warrant the decision passed bv 
the collector: extraneous matter should not be admitted m appeal 
The collector, in his decision, seems to have been guided by Construe^ 
tion No. 696, dated fhe 6th July 1832. To ascertain ^ justness 
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or otherwise of the decision passed by the collector^ the moonsiff 
should have called for the summary case from the collector^ and 
hied it in this case under Section 10, Reflation XI V. of 1824; not 
having done so, the investigation of the moonsiff is insufficient 
Therefore, ordered, the decision be reversed, and the case be 
returned for re-investigation de novo; the amount of stamp of appeal 
plaint be returned to appellant 


The 16th January 1849. 

No. 333. 

Regular Appeal from a decision parsed by Moulvee Sped Azeem Ali 
Khan^ Moonsiff of JDulsing Surai, ^ted 25th April 1847. 

Musst Bheed Koonwur, proprietor, and Kishnoo Matoo, gomashtah, 
(Defendants,) Appellants, 

versiLS 

Rubbee Tantee and two others, (Plaintiffs,) Respondents. 

This case is also for the reversal of the summary decision 
^sed by the collector of Tirhoot, on the 26th September 1845. 
The amount of action laid at Company’s rupees 12-14-9^. Being 
similar to ca^e No. 332, this case is also returned to be re-investi- 

S Lted de novo, and amount of stamp of appeal plaint be returned to 
e appellants. 


The 23rd January 1849. 

No. 343. 

Regular Appeal from a decision passed by Moulvee Sped Mohamud 
Mohamtd KhaUy Sudder Ameen of Muziifferpore, dated ^Oth 
April 1847. 

Kishenpe^aud Chowdrey and Seebooram Chowdrey, (Defendants,) 

Appellants, 

versus 

Hoosun Buksh; the father and guardian of Shaik Goolam Buksh 
alias Munhoer^Ali, minor, (Plaintiff,) Respondent 

The appellants appealed against the decision of the sudder ameen 
as having been passed erroneously in favor of the respondent, who 
had sued them tar balance of ground-rent to the amount of Com- 
pany’s rupees 22-7* on which a ^tpetre godown was built, at a 
higher rate than agreed on. Previouslv to the case being brought 
up for hearing, the appellants presented a petition of withdrawal of 
the appeal. Having established, by necessary enqmiy, that the 
applicants were the real a{^lla 2 its, the petition of wimdrawal of the 
appeal was admitted, and the apped directed to be struck off the ffie. 
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Th& 23bd Januast 184& 
No. 334. 



Syed Shah Earamut Ali and three ' odiers, (Plaintifi's,) Appellant^ 


'* visits 

^ha^ Reiseed Ali and Ram Ali, sons of Zamaaut Shah, (Defendants,) 

Respondents. 

This suit w,as institated for the revmal of the proceedings- passed 
by the ma^stn^, dated 24th January 1846, and for the possession 
of 7 beegims, 3 biswas, and 3 dhoors of land, within 8 annas puttee 
of the whole 16 annas of the village Sundulpore, pergunnah Bulleah, 
with mesne profits for the year 1253 Fuslee. Amount of action laid 
at Comp^ys rupees 90-10-6. 

The plaint sets forth: The village was formerly lakhirm, of 
which the appellants held one half and Sheik Mohamed Alii Kazee 
and others the other half. Having been attached under the regula- 
tions by the Government officers, a settlement was effected with 
them. Afterwards the respondents applied to the collector to sepa- 
rate the abovementioned parcel of land from the settlement; amr 
investigation, was rejected, whereon the respondents complained to 
the magistrate under Act IV. 1840, who decreed in favor of the 
respondents, and directed the thanadar to put them in possession; 
being dispossessed thereby of the parcel of land which is situate in 
their puttee, instituted a suit, which, firom failure of filing proof, 
was struck off the file on the 26th of October 1848 ; therefore again 
renew the suit. 

The respondents allege the parcel of land - was never included 
in the setaement with the appellants; the land is fak^fsrana, (or 
(ffiarity land) wliich descended from their ancestors to their fatlier, 
being sweepers of durgah* Peer Auleeali ; the appellants have no 
right to the parcel of land. 

The moonsiff passed a nonsuit, on the grinds that the settlement 
of the village was effected with ^ tho prppBetors in one settlement, 
and the proprietors of the other 8 imnas not having joined in die 
plaint or made defendants, the suit cannot be invOsdgated. 

The appOllants against diis nonsnit urg^: the putteedars of the 
other 8 annaK diaTe have no coi^im in the parcel of land under dis- 
pute, which is situate in their own ptittee ; if the other putteedars hod 
My thereto, theywouH Mave filed a third party petition; prior 
to the settlement of ^ v^agO^wIth Government, both shai*^ hhd 
B8on partitia^ by th^itivea^iaid held, tli« diipute not bring 
^ hater riiarers: the dedako of the mhotulff is dierd^ trr^;tdar. 
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Court. 

t'rom the proceeding of die tnag^tntte it ajmean the respondents 
complained in the jbnjdany, declaring they had been dispossessed by 
the appellants, .who held the half share of the village in which thev 
land was sitoate ; hence the litigation is apparently mtween the appd- 
lants and the respondents only, con^uently the suit was proper and 
the nonsuit irregular. Therefore, ordered, the decision of the acting 
moonsiff be returned, and the case to be tried on its merits. Amount 
of stamp of appeal plaint ba returned to appellants. 


The 23kd Januaet 1849. 

No. 339. 

Regular Appeal from a decinon passed hg Moultfee Sped Azeem AS 
JOuin^Mooitei^ of DuJeing Surat, dated 28lA April 1847. 

Durrum Xall Baee and thirty others, (FhuntiiFs,) Appellants, 

versus 

Peertee Ram Raee and five others, (Defendant^) Respondents. 

This suit was for investigation of the proprietary right to be put 
in possession, mutation of weir names in records of we collector, 
and tot partition the revenue and land the village of 12 
gundahs portion, within 2 annas and 8 gundahs, and that within 3 
annas 4 gundahs of the whde 16 annas of the village Basdebpoor, 
prmcipal and dependencies, pergunnah Surisa, and for the reversal of 
tte orders passed by the collector, dated 24th June 1845, and of 
the revenue commissioner, dated 25th December 1845. Amount of 
action laid at Company’s rupees 55, being three times the amount 
of the annual rent rolL 

The plaintiff states the village was the property of Juggun Raee, 
the ancestor of both parties; he had five sons, the last of whom, 
Eeimny Raee, was the ancestor of both parties, he held a fifth 
share, 3 ^nnas and 4 gundahs of the village, and had issue sevra 
sons, tlur^ of them died without issue; of the existent four, three were 
ancestors of the appellants, and one of .the respondents, each held 
possession of 16 gundahs. The ancestors of the respondents appli- 
ed to the collector for a partilron of 1 aima and 8 gundahs portion 
as ai^iertaiiunff to thooll the ap^Ilants objected^ thereto, but we col- 
lector direi^ed the partition to be effected. An 'appeal was made to 
the revenue . oemmissioner, who directed the coUectw to submit t^itir 
petition, tpgrthw with, the pimeis of the partitipn when concern, 
^tfaat the re^ptisite^cidcff . nu^t he , passed ^erefore this suit is 
uwtituted 40 podtiint the partitiiQit^til this suit be di^sed <£ 

Peertee <me gf the de&odants (respondents; idlc^ged that 
Kdauny Rae^ the anoeetor h<^h ppties, had two wives. Prom 
ihe^fiint he had usne Raee .md Sehoo Sii^gh Riiee. Pn^Jlia 
Moend wi^ had4nii» five; •fou* ftixnaafsit Ri^ £uade(^iR.|i!Me, 
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Soophul Raee^ Bhugbuttee Raee^ and Kasa Of the issua of 

the first wif^ Seehoo Si^gh Raee died without issue; Deer Raee also 
died without issue, as his heir, bj adoption of the ^andfather, of this 
respondent, Peertee Raee, took place. In 1152 Fuslee, arbitrators 
were appointed to adjust a dispute between the sKisrers. From thefir 
decision, 16 gundahs portion was awarded to the heirs of Deer Raee, 
and to the others 2 ann^ 8 gundahs; the son of Kasa Raee died 
without issue. The four remaining sons held 12 gundahs each. 
Formerly -the appellants complained in the foujdarry against him, 
Peertee Raee; the magistrate affirmed liis possession under order 
passed on the 9th September 1824, from which period he has been 
m uninterrupted possession of the 16 gundahs portion; that he 
had applied to the collector for the partition of this 16 gundahs, and 
Paltoo Raee and others, of the issue of the second wife, also applied 
for the partition of their share of 12 gundahs within the 2 annas 
8 gundahs. The appellants, by petitions, objected to the parti- 
tions taking place, but the collector and the revenue commissioner 
rejected their request 

Paltoo Raee and four others filed a similar answer to the above. 

The moonsiff dismissed the case on the following grounds: although 
three witnesses^ deposed to the appellants being m possession, yet 
(tom the evidence of ten witnesses, adduced by the respondents, bemg 

J iroprietors and putwarry of the village, and from inspection of a 
brmer lease, dated 2na October 1821, granted to Kooda Buksh 
Sepee, it is proved the respondents are in possession, agreeably to 
the allegations in their answers, and that the appellants have not 
held possession from the passing of the foujdarry proceeding, dated 
dtk September 1824; from that date two twelve years have lapsed, 
hence it falls under the rule of limitation. 

Against this decision the appellants urged the decision was passed 
contrary to the circumstances of the case. As the decision of arbi- 
tration, document of the shares, or the document of the adoption 
were not filed, and on the mere representation of the respondents, it 
is not proper for the court to confidei The lease filed is fabrication. 

Court. 


The documents, which they (appellants) considw should have been 
filed by the respondents to establish their iQlegations, do not appear 
necessary. The first point of enquh^ is, how and when the plamtiffii 
(appellants) were dispossessed, which is not clearly mentioned in the 
plamt The allegatiims of the respondents, in their answer to plaint^ 
reganiing Iheir pr^ent possession and shares, are borne out by the 
evidence of several witnesses, who are proprietors in the said vmage. 


and also by Girdaree Sif^h, ene the three witnesses adduced by 
the appellants^ and is frdly corxdborated by the domment filed by 
the rec^ndents. ^py the proceeding passed by I&. Metieee, 
ihagistrate, dated 9th S^^rfnmber 1924, mom whim it appears, 
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prior to that date, litigations for disTOssessions were carried <>n bj ihe 
present parties. The proceeding defines tbe distinct shares of th^ 
respective persons, and they were held them as separate puttees, 
since which time more' than twenty>foar years have elapsed. Ther^ 
fore, ordered, the appeal be rejected, and thb decision of the moonsiff 
be sdErmedL 


Tbs 26 th Jj^vakt 18491 
Na 351. 

lUffttktr from a deeistm pasted ly Mr. Samuel Da Costa, 

ActiM Moonsiff qf Teegra and Beegoo Surat, dated \lih May 
1847. 

Chowdhrey Rampershaud Singh, (Plaintiff,) Appellant 

verstu 

Runglall Jha, (Defendant,) Respondent. 

>■ -> 

Thb. appellant instituted this suit to recover from tbe respondent 
Osmpanys rupees 2-2, as arrear of rent.due from him from 1253 to 
8 annas instalment of 1254 Fuslee, on the cultivation of 4 be^ahs 
and 6 biswas of land, in village Deewarkeepore, principal and depen- 
dencies, peigunnah Nyepore, of which village the appellant declares 
himself proprietor of 3 annas and 4 gundahs share by auction pur- 
chase, the rights and interests of Doorajooddemi, which were sold 
under decree of court After deduction of the portions of the other 
proprietors he sues for his own share of the rent 

Respondent, in answer to plaint, alleged: the year in which tiie 
appellant piurcdiased the rights and interests of Soorajooddeen, that 
person had no share in the villa^; within 16 annas of the said 
village, 3 annas 3 gnndahs share appertains to Shah Hossein Buksh 
and others, 2 annas 1 gundah to Kucker Jha, bv purchase, 6 annas 
share to Burkt Tagoor, 2 annas 5 gundahs to llaboo Rampurshaud 
Singh, by purchase, 2 annas 11 gundahs to Beebee Khanum Jan, by 
purchase; they all b(dd possession of their respectiye shares, with , the 
mtoeption of Shah Hossein Buksh and others, their share was leased 
from 1250 F. S. to Beharee Matoon: that he had paid his rent to 
the less^ The affiant h^ no ccmcern in the vilify 
Beharee Malioon (Sled a tlurd party petition, urging: the aj^ellaat 
has no conaera in the villa^, has never been in possession, for Shah 
Soortyooddeen had no ri&ts.. and interests in the village; that 
the fHifOBe of Shah and others, 3 annas wd 3 gimdahs, 

was leased to him from 1250 to .^56, which has been established 
bynfocirions' of eourt, dated 2nd and l8tb February 1847. 
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The moonsifF dismissed the suit on the grounds that the appellant, 
in reuly to answer, stated the resmndent had given him a kubooleeu!;, 
which was not filed, and the evidence of one witness, whose deposi- 
tion was taken, is not sufficient to prove anv suit 

The appellant against this decision ur^d : the pottah, kubooleeut, 
and sundry other documents were ready, but the decision of the 
case was hastily passed, whereby he was unable to file them, and the 
moonsiff did not take the evidence of one of his witnesses. 

COUBT. 

The moonsiff under proceeding, dated 8th April, directed both 
parties to adduce their respective proofs in eight days, and did not 
pass the decision in the case until the 17 th May following, that is, 
after an elapse of one month and nine da^s, in which interval there 
was ample time to file the kubooleeut, which should have been done, 
at the time the list of witnesses was filed. With respect to the w'it- 
nesses, the first return made on the back of the subpoena, one witness 
only was pointed out, and that witness was taken charge of by the 
plaintiff (appellant,) the evidence of that witness was subsequently 
taken, and the attorney for appellant promised on the 28th Apnl 
to bring the witnesses himself in four days, and a^ain on the 1st May 
the attorney promised to bring them in eight days. The subpoena 
was re-issued and witnesses attended, their evidence could not be 
taken, the attorney on the part of the appellant being absent; the 
witnesses applied to return to their homes ; when they were gone, the 
attorney attended. All the witnesses should have attended at the 
same time, in order that their evidence sliould be taken on the same 
day, to prevent the possibility of the first witness tutorii^ the others. 
Under these circumstances "there is no cause for meddling with the 
decision of the moonsiff. Therefore, ordered, the appeal be rejected, 
and the decision of the moonsiff be affirmed. 

The 26th January 1849. 

• No. 352. 

Regular Appeal from a decision passed by Mr. Samuel DaCosta, 
Acting Moonsif Hf Teegra and Beegoo Surai^ dated \Oth May 
1847. 

Chowdlirey Rampurshad Singh, (Defendant,) Appellant, 

v^sus 

Beehoree Matoon, (Plaintiff,) Respondent 

Thei respoiident sued for the revetsal of a summary suit decision 
passed by the assistant collector of Monghyr, dated 23rd June 
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1846, and for pajmeirt of Compmy’s rupees l*6-6, arrear of rent of 
12 annas instalment of 1253 Fuslee, on 2 beegahs, 19 biswas of land, 
cultivated b^ Ebabbee Sudda, one pf tite ^fondants, ivho was a 
cultivator within the 3 annas and 3 gundahs share of the village 
Duwaiheepore, pergunnah Nyepore, which share appertains to 
Hoosein Buksh ana others, and was leased to the respondent from 
1250 to 1256 Fuslee, on an advance of rupees 115. The aforesaid 
ryut having continu^ to pay his rent to 1249 to the lessors, and 
from 1250 to 1252 to the lessee, foiling to do so in 1253 Fuslee, the 
lessee, respondent, distrained the property of the lyut, who filed a 
summary suit petition in the collectorate of Monghyr, declaring he 
had paid the rent of 1253 Fuslee to Chowdhrey Rampurshad Singh; 
hence arose the summary decision passed by the assistant collector, 
and this suit against the ryut, and the declared receiver of the rent 

The appellant, in answer to plaint, alleged: he had purchased at 
auction 3 annas and 3 gundahs share, being the rights and interests 
of Shah Soorajooddeen in the village, that subsequent to the pur> 
chase the ryut had taken a pottah tor the land from him. The res- 
pondent's lease is irregular, for the . lessors have no tiiare in the 
village. 

Rhabbee Sudda acknowledge the claim of the respondmit, and 
alleged he did not file a petition against the distraint, nor did he 
attend at the collectorate. The' petition in his name may have been 
^ed by Chowdhrey Rampurshad Singh, who has no concern in the 
village. 

The moonsiff passed a decision in favor of the plaintiff ^respon- 
dent) against Rhabbee Sudda, who acknowledged the claim, and 
exempted Chowdhrey Rampurshad Singh from liability; that in this 
case it is not necessary to miter into me investigation of the objec- 
tion urged by Chowdhirey Rampurshad Singh. The summary decision 
of the assistant collector is reversed. 

Against this decision the appellant urged the moonsiff had not 
made any enquiry into his objection, and hoped the appeal plaint filed 
in case Na 351 would be deemed sufficient for this case also. 

CODBT. 


The moonsiff has reversed the summary decision without assig nin g 
any reason for so doing, and has not, in conformity to Section 10, 
Regulation XIF. ofT824, called for tte case fixim tne collectorate of 
Mon^yr, to be filed in tl^ case, to ascertain therefirom whether or 
not me decision passed by the actant collector was grounded on 
just proofo adduct wh^by; tlm investigation of tins case is incom- 
plete. Therefore, ordered, dacudon of the moonsiff be reversed, 
and the case 1^ retimied i||r je*liivc8%atioin tfe novo on the points 

t se dtod. The amoiji!^ of stamp of appeal plaint be retort to 
appellant 
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Thx 26tu January 1849. 

No. 353. 

Regular Appeal from a deemen patsed by Mr. Samuel DaCoata, 
Acting Moon$^ of Teegra and Beegoo Surai, dated lOdl May 1847. 

Chowdbroy Rampurshad Singh, (Defendant,) Appellant, 

vertus 

Beeharee Matoon, (Plaintiff,) Respondent 

This case is similar to case Na 362, with this difference, the 
amount of rent sued for in this, is Company’s rupees 1-7, on 5 
beega^ and 19 biswas of land, and the name of the ryut is Gunnee 
Sudda. 

The judgment in this case is the same as that passed in the case 
No. 352. 

. The 26th Januabt 1849. 

Na 354. 

Regular Appeal from a deemon passed by Mr. Samuel Da Costa, 
Acting Moons^of Teegra and Beegoo Surai, daUd lOtA May 1847. 

Chowdhrey Rampurshad Singh, (Defendant,) Appellant, 

versus 

Beeharee Matoon, (Plaintiff,) Respondent 

This qpe is similar to case No. 352, with this difference, the 
amount <u rent sued for in this, is Company’s rupees 3-2-1, on 
9 becgahs and 16 biswas of land, and the name of the ryut is 
Ju ^ emath Sudda. 

^e judgment in this case is the same as that passed this day in 
the case Na 352. 

• The 26th January 1849. 

Na 355. 

Regular Appeal from a decision passed by Mr. Samuel DaCosta, 
Acting Moonsiff of Teegra and Beegoo Surai, dated lO^A May 1847. 

Chowdhrey Rampurshad Sin|^, (Defendant,) Appellant, 

versus 

Beeharee Matoon, (Plaintiff,) Respondent 

This case is similar to case Na 352, with this difference, the 
amoont of lent sued for in this, is Company’s rupees 1-7-3, on 4 
beeeahs and 6 biswas of land, and the name of the i^nt is Bxag 
LallJha. 

The judgment in this ease is the same as &Rt passed this day in 
tiw case Na 352. 
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The 26th Januabt 1849. 

No. 678. 

Regular Ameal from a decision passed by Mr. Samuel DaCostttt 

Acting Moonsiff of Teegra and Beegco 'Surai, dated 9th Auguit 

1847. 

Chowdhrey Rampurshad Sii^h, (Defendant,) Appellant, 

versus 

Beeharee Matoon, (Defendant,) Respondent 

The plaint in this suit is similar to that in case Na 352, with 
this difference, this is to recover rupees 1-4-3, arrears of rent from 
Bhedasee ryut, on the cultivation of 4 beegahs, 9 biswas, and 2 dhoors 
of land. 

The ryut, in answer to plaint, alleged the rent had been paid to 
Chowdhrey Rampurshad Smgh, that the respondent had no concern 
in the village, and that he never had paid rent to the lessor, nor to 
the respondent. 

The appellant, in answer to plaint, alleged the respondent had no 
concern in the village, and that the ryut had paid him rent from the 
time of his auction purchase of the rights and interests of Shah 
Soorsyooddeen. 

Fukeera Matoon and Munoo Matoon filed a third party petition, 
urging that they are sharers within the shares of Hossein Bnksh of 2 
annas and 16 gundahs, and Sheik Buddee of 8 gundahs, by purchase 
under bill of sale, dated 6th February 1846, the shares being in 
the possession of the lessee, Beharee Matoon, they have not been yet 
let into possession. 

Beebee Zenut and others, heirs of Hossein Bnksh, filed a third party 

S itition, urging that the 3 annas and 3 gundahs share is leased to 
eeharee Matoon, the respondent, which share was established to 
appertain to Hossein Buksh by decree of court, which is forthcomii^. 
« The acting moonsiff ]iassed a decision in favor of the plaintiff 
(respondent) making Bhedasee Sudda ryut responsible' for the rent in 
cenrorraity to Construction No. 696, evidence of witnesses having 
proted the respondent had received rent from the ryut, with the costs 
of suit chargeable to tiie ryut, exempting Chowdhrey Rampurshad 
Singh from liability; that enquiry into the pitoprietary right of 
Chowdhrey Rampurshad Singh coiud not be entered into in a suit 
for rent 

Against this decisi<m, the appellant urged that neither the respon- 
dent nor the lessor have any concern in the village, and that the oeci- 
sion of the moon^ fe mroneons, beii^ passed on the evidence of 
witnesses, the circumstances of whose evidence are mentioned in the 
wpe^ nbdnt of Bhedasee Sndda, ythich is available in this 

juagment in this case it the same as that passed in ease No. .S6i.' 
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Tiie 26th January 1849. 

No. 579. 

Regular Appeal from a decision passed hy Mr. Samuel DaCosta^ 
Acting Moonsiff of Teegra and Beegoo Surai, dated Sth August 
1847. 

Bliedasee Sudda, (Defendant,) Appellant, 
versus 

Beeharee Matoon, (PlainliflF,) Respondent. 

This is an appeal against the decision of the moonsiff, noticed in case 
No. 578, alleging that the instalment of rent sued for by the plaintiff* 
(respondent) was paid to Chowdhrey Rampurshad Singh, and the rent 
subsequent thereto was paid under a decree obtained by Chowdhrey 
Rampurshad Singh. The witnesses, adduced by the respondent in this 
case, having acknowledged in the summary case, that Chowdhrey 
Rampurshad Singh was in possession, their false evidence should 
not be depended upon, and ^e decision of the moonsiff is wrong. 
The judgment in this case is the same as that passed in the case 
No. 352. 


The 26th January 1849. 

No. 359. 

Regular Appeal from a decision passed by Moulvee Syed Munneer^ 
ooddeen Hossein^ Moonsiff of Mhowah^ dated IZth May 1847. 

Dowim Race and three others, (Defendants,) Appellants, 

versus 

Godun Sitigh and Gumboo Singh, (Plaintiffs,) Respondents. 

The respondents instituted this suit against the appellants to 
recover the sum of Company’s* rupees 69-8-10, as arrears on 
bhowlee, or kind rent, from 1251 to 1253 F. S., on the cultivation 
of 3 beegahs, 1 biswas, and 4 dhoors of land in village Bissenpoor 
Rugo alias Dundooah, ctukla Gorejole, perrannah Bisarah. In 
the plaint is stated the village is partitionea into 12 puttees, or 
shares, one of them is named Puttee Khaus, within which the share 
of the respondents *is distinctly held by them, within that land the 
defendants (appellants) are cultivators, and will not pay their rent 
The appellants, in answer to the plaint, allege the respondents have 
no istinct share from the other proprietors of the 12 puttees, 
or shares, that their cultivation is for Uie proprietors joindy, thdr 
bhowlee, or kind rent, has been paid to the amlah of the proprie- 
tors, and receipts thereof obtained from the putwaree; owing to the 
demise of the former putwaree, the respondents have collud^ with 
the present putwaree, caused alteration of the papers, and instituted 
this suit. . . 
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Achumbit Singh filed a third party petition^ which is in corrobo- 
ration of the answer to plaint 

Phulcoo Singh and sixteen others, proprietors within the 12 
puttees, or shares, filed a third party petition, which is in corrobo- 
ration of the statement of plaint 

Chutter Singh and Raj Kooar Singh, proprietors within the 12 
puttees, or shares, filed a third party petition, also in corroboration 
of the statement of plaint 

The moonsiff passed a decision in favor of the plaintiffs (respon- 
dents,) on the grounds: the plaint is proved by the jumma-wasil- 
bakee accounts filed by the putwaree, the evidence of the putwaree 
and of other witnesses, together with the statements made in the 
second and third petitions filed by the third parties. 

Against this decision the appellants urge : the putwaree, who filed 
the accounts and gave evidence, was not the putwaree who gave 
them the receipts, for he was not putwaree in 1253 Fuslee, into 
which circumstance the moonsiff made no enquiry, and the third 
parties have colluded with the plaintiffs (respondents) against them. 

Court. 

The point of objection of the appellants is, that the receipts given 
them by the former putwaree were not enquired into. If they had 
wished to have filed the receipts, they should have done so, when 
they filed a list of their witnesses; not having done so, they are 
inaomissible now. From the accounts and evidence of witnesses and 
nineteen proprietors of the village in their third party petitions, having 
corroborated the statement of the plaintiffs (respondents,) that the 
land cultivated by the appellants is distinctly held by the respon- 
dents, there is every reason to believe the decision of the moonsiff 
to be correct Therefore, ordered, the appeal be rejected, and the 
decision of the moonsiff aflSrmed, with costs of both courts charge- 
able to the appellants. 

The 27th January 1849. 

No. 274. * 

JRea^r Appeal from a deemm passed by Sped Ushruf Hossein, 

oecond Principal Svdder Ameen of Mozufferpore^ dated 2^tk 

March 1846. 

Baboo Futtee Chund Sahoo, (Defendant,) Appellant, 
versue 

RamChummDo^s, fanner, andAjoodeeah Doss, surety, (Plaintiffs,) 

Respondents. 

This suit was instituted by the respondents against the appellant 
for the posisession of village Poosee, paying revenue to Government, 
and village Deehoghur, nankar or rent-free, viU^e, both villages 
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Situate in pergunnah Bhachore^ and for the reversal of the proceed- 
ings passed by the magistrate, under date 18th November 1843, 
and that of the sessions court, dated 8th February 1844, which 
affirmed the magistrate’s order. The amount of action, together with 
the mesne profits, is laid at Company’s rupees 2,938-10-8. 

The plaint states, the abovementioned villages are the property of 
Raja Seereedur Narain Singh, who leased them to one of the res- 
pondents, Ram Churrun Doss, on the siurety of the other respondent, 
Ajoodeeah Doss, from 1251 to 1258 Fuslee, on advance of rupees 
1,000, the lessee paying an annual rent of rupees 801, to the lessor ; 
subsequently another fease of the said villages was granted from 
1259 to 1262 Fuslee. After completion of the deed of the first 
lease, rupees 200 were paid in part of the rent to the lessor ; but 
on taking charge of the lease, was opposed by Baboo Futtee Chund, 
under the plea of holding a lease of the said villages to 1254 
Fuslee. This dispute was brought before the mamstrate under 
Act IV. of 1840, who passed an order to put Baboo Futtee 
Chund, appellant, in possession. On appeal to the sessions court, the 
order of me magistrate was affirmed. Now the lease of Baboo 
Futtee Chund was to 1250 Fuslee only, after the expiration of that 
lease to the plaintiffs (respondents) the lease abovementioned was 
given. Yet Baboo FiXttee Chund alleged he had a lease of the 
villages to 1254 Fuslee, which document he is unable to adduce 
under the plea it was burnt, hence the cause of this suit. 

l^he appellant in answer to the plaint alleged : the statement of 
the plaintiffs (resTOndents,) that the lease to him of the villages was 
to the year 1250 Fuslee only, is wrong. Although his lease to the 
year 1254 has been burnt, but in the Kyfeeut dehaut, or representa- 
tion of the villages appertaining to the aforementioned M^ia Raja, 
which was filed by Soonker Koomar, mooktar (or agent) in the 
collectorate in the year 1249 Fuslee, his (appellant’s) name will be 
found inserted as lessee of the villages under dispute to the expira- 
tion of the year 1253 Fuslee. This document, being filed three 
years prior to the date of the lease to the plaintiffs (respondents,) 
proves the theeka bumah 'pottah (or lease for the realization of the 
debt from the resources of the land) was granted to him (appellant) 
to the year 1253 Ftfelee. The plaintiffs’ (respondents’) having 
obtained a lease within the unexpired term of nis (appellant’s) lease 
was wrona ^ 

Musst. Rame Girjaputtee and Surmuttee, heirs of Raja Seeree- 
dur Narain Singh, deceased, in answer to plaint alle^ that a theeka 
bumah pottah was granted to Baboo Futtee Chund Sahoo to the 
year 1254 Fuslee, and ikat within the term thereof, at the request 
of the plaintiffs (respondents) a lease was granted them from 1251 
to 1258 Fuslee, whereupon (the villa^ being in possession of 
Baboo Futtee Chund Sahoo) the plaintiffs (resj^ndents^ wrote a 
letter to the Raja, relinquishing claim to the profits of the lease from 
1251 to 1254 Fuslee. 
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The second principal sudder ameen passed a decision in favor of 
the plaintiffs (respondents,) on the grounds that the statements of 
Baboo Futtee Chund Sahoo and of the females, together with the 
evidence of their witnesses, are all false. From the acknowledgment 
of the females, in their answer to plaint, it appears the lease to the 
plaintiffs (respondents) is true. Neither the lease nor the counter- 
part thereof, on which Baboo Futtee Chund rests his claim to posses- 
sion of the villages, is filed, from which it is suspected his lease expired 
in the year 1250 Fuslee. The document filed by the females appears 
to have been erased. The possession and mesne profits to be made 
over and paid by Baboo Futtee Chund. Costs of suit to be paid 
half and half by the defendant (appellant.) 

Against this decision the appellant urges : the matter of the lease 
and the term thereof are not imperfect, being proved by their bank 
books; if the respondents obtained a lease within the term of his 
own, that is not his fault. His lease was burnt, and the females will 
not file the counterpart thereof, having colluded with the respon- 
dents. 

The respondents, in their answer, allege that the appellant has not 

P roduced the original lease under the plea it has been burnt, and 
fusst Banee Gmjaputtee has acknowledged granting the lease, but 
has not filed the coimteroart thereof from which their allegations are 
incorrect In some of the papers filed, the lease is to the year 1253, 
in others to the year 1254, which shew the falsity. The books 
produced are from the appellant's own house, written bv his own 
gomastah, cannot be admitted as proof in his own behalf. The 
evidence of the appellant’s witnesses and the appellant's statement 
regarding the period of the lease differ. 

Court. 

The matter of contest between the parties is, which is entitled to 
the possession of the villages under dispute, for both claim the 
ri^ht under a separate lease given to them respectively by the pro- 
prietor of the villages. The respondents having filed the leases, men- 
tioned in their pleading, which are acknowledged by the heirs of the 
late lessors. The appellant could not file his lease, by reason of its 
having been bum]^ and the counterpart thereof could not be produced, 
having been stolen, but in proof of his allegations 'filed a list of 
witnesses, copjr of the representation of the villages ^pertaining to 
the lessor, which had been filed in the collectorate in me year 1249 
F. S., and caused to be brought his own bank books, from which 
an extract was taken and filed. The females, heirs of the late lessor, 
in proof of their allegation, filed a list of witnesses and the orimnal 
letter allejged to have been written by the respondents (denied by 
them) relinquishment of claim to the profits of their lease from 1251 
to 1254 Fuslee, fimr years. 

Books of a banker are admissible in court in proof of payments 
and receipts of money, but not to establish the validity of the trans- 
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action of a lease. From the extract from the book of the appellant’s 
bank, it is observable there were some collections made from the 
villa^s under dispute, in the years 1242 and 1243 Fuslee, although 
cleany not stated that those villages were in those years leased to 
the appellant, yet the evidence of the witnesses, on the part of the 
respondents, and also from the evidence of witnesses, adduced by the 
appellant, it is proved the villages had been leased to the appellant 
from 1242 to 1250 Fuslee, and the appellant’s witnesses further 
deposed that another lease for the same villages was granted to the 
appellant from 1251 to 1254 Fuslee. One of the two witnesses 
adduced by the appellant, named Beekhun, deposed, the last lease 
was written in 1244 Fuslee. The original document of the villages 
appertaining to the lessor filed in the collectorate, was called for in 
order that this court might compare the copy which is filed in this 
case, with the original, to ascertain the correctness or otherwise of 
the copy regarding the villa^ges mider dispute. The collector re^rts 
it is not to be foimd, having been mislaid. On inspection of the 
copy of the document filed of the villages of the lessor under the 
head of lessee, the name of the appellant is written to both of the 
villages, under head of amount of advance, blank to both, under 
head of remarks, with a slight difference in style, but to the same 
purport to both villages is inserted. Beginning, to 1253 year, bur- 
nah to Futtee Chund banker aforesaid. To a very great number 
of other villages that have been leased, the amount advanced is 
inserted, and the year of commencement of the lease as well as the 
termination thereof are stated. The omission of these particulars of 
the villages under dispute causes a suspicion that^ no written lease 
was granted. The witnesses adduced by the females' deposed that 
the last lease granted to the resiiondents, that is from 1259 to 1262, 
jmd the letter of respondents relinquishing claim to the profits of the 
lease of the villages for four years, were written at one and the same 
time. The lease is dated 1st of Sa'wmn 1st of 1251, and letter is 
dated 24th of Sawun 1st of 1251. There is a difference of twenty- 
three days, their evidence cannnot be depended upon. 

The appellant, in his answer to plaint, made no acknowledgment 
or denial of the statement in 'the plaint that he had a lease of the 
villages to 1250 only. The respondents’ witnesses and his own 
proved he held a l5ase of the villages to 1250 Fuslee, and his own 
witnesses further deposed, that he obtained a subsequent lease of the 
said villages from 1251 to 1254, but his answer states to have been 
from 1244 to 1253 Fuslee. This discrepancy together with the omis- 
sions pointed out above, of necessary particulars in the copy of the 
document of the villages appertaining to the lessors, shew no written 
lease from 1244 to 1253 was granted, consequently, the decision of the 
second principal sudder ameen must be upheld. Therefore, ordered, 
the appeal be dismissed, with costs of tms appeal charmable to the 
aj^llant, and the decision of the second principal* su£ior ameen is 
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The 27 tr Jaitdabt 
No. 275. 

ReguloT App^ from a decision, parsed hp Sped Ashruff Hossein, 
Second FHncipal Sttdder Amem of Mozti^fferpore, dated 2^th March 
1846. 

Baboo Futtee Ghond Sahoo, (Plamtifl^) Appellant^ 


Rampurshad Doss, lessee, AjoodeealiDoss, surety, and Ranee Girjar 
puttee, 'widow of Raja Seereedur Narain, decked, (Defendants,) 
Respondents. 

The appellant instituted tins suit against the respondents to 
recover the sum of Company’s rupe^ 365, 8 annas, being the princi* 
pal and interest on the loss of profits arising from suspension of pos- 
session of the lease of the viU^iges Poosee and Dehoghur, in pergun- 
nah Bhachore, for four months, from Kartick to Maugh, in the year 
1251 Fuslee, that is, from the date of the proceeding passed by the 
magistrate, direct!^ to put the appellant m possei^ion to the date 
the session court afmrmed the order of the magistrate. 

The respondents. Ram Churrun Doss and AjoodeeahDoss, alleged, 
in answer to plaint, that the proprietor having given* them a leiwe of 
the Tillages mm 1251 ,to 1258 Fuslee, it was not their fault if the 
appellant was dispossessed. 

The Ranee allowed the case to go by default. 

The second principal sudder ameen dismissed the case, on the 
grounds passed in his decision, set forth in case No. 274. 

The appellant referred to Us appeal in case Na 214^ as sufilcient 
for this case. 

The respondents also referred to their answer to the appeal in 
case No. 274, as sufficient for this case. 

Court. 

The judgmehilpassed in case No. 274, shews the claim of the 
appellant to possession of the villages was not admitted, consequently, 
the claim to pzofits arising from dispossession is erroneous. There- 
ffire, ordered, the appeal be dismissed, with coBts of l^th courts 
chargeable to the appellant The decision of the second principal 
sudder ameen is affimed. 
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Peesent : F. OARDEW, Esq., Judge. 


The 28th February 1849. 

Case No. 201 of 1848. 

Regular Appeal from a decision passed hy the Moonsiff of Kundera^ 
Mirza Ushkuree Fikrut, July 24^A, 1848. 

Kooraram Hajura, Nubin Rae, and Seetanatk Sutgope, 
(Defendants,) Appellants, 

* versus 

Rainjoy Pal, (Plair^ff,) Respondent 

This suit was instituted on the 7th February 1848, to recover 
from the defendants (appellants,) and two others, the sum of 
CJompany’s rupees 19-5-3, being the balance of an account for goor 
(raw sugar) delivered to them by tlie plaintiff on the 30th Bysakh 
1254 B. S. 

The defendants, Kooraram Hajura and Nulpin. Rae, in answer, 
acknowledged the transaction, and pleaded payment in 

Five witnesses, who were subpoenaed on tneir part, attended the 
moonsifTs court on the 3rd Jime 1848 ; but they were not examined, 
it appears, because the moonsiff was about to proceed on leave of 
absence, and a mochulha^ or personal recognizance, was taken from 
them by the nazir of the court, requiring them to continue in 
attendance. On the 12th July, the moonsiff called upon the 
defendants to prodiice their witnesses; and they having failed to do 
so, he decreed the suit, witliout alluding to the above facts, in favor 
of the plaintiff. 

The taking of a imchulha from witnesses, in a civil suit, i^ 
unauthorized oy law ; and as the defkidants’ witnesses could not be 
expected to re-attend without further notice from the court, the 
moonsiff, in my opinion, should, under the circumstances of the case, 
have required the subpoena to be issued afresh. I therefore remand 
the case to him, witli directions to adopt that coarse, tod decide the 
suit de novo^ 
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Th£ 26th February 1649. 

Case Na 205 of 1848. 

Regular Appeal from a decision passed bg tfte Moonsiff of Dodbraj- 
pore, Moulvee Atta Adee, July 1848. 

Synd Shall Hy(larllossemandThakoca*DasBhandaree,(PlaIntifis,) 

Appellants^ 

' versus ' 

Bipro Chum Mundnl, Thakoor Das Bhandaiee, Khettronath Bhan- 
daree, Seelmarayun Ghose, and others, (Defendants,) Respondents. 

This suit was instituted on the 16th July 1847, to recover the 
sum of Company’s rupees 2-5-4, arrears of rent. 

The plaint sets forth that mouzah Bushuhuree in pergnnnah 
Jynojul, was acquired by plaintiff, Shah Hydur Hossein, in 1249 
B. S., in which year he sold a 12 anpas snare in putnee to die 
defendant, Bipro Chum MunduL He, at the same time, made over 
to the said Bipro Chum Mundul the rents of the remaining 4 annas 
share, from 1249 to 1257, under a deed of assignment, in pajjnnent 
of debts, reserving to himself the puteet-abadee lands as his own 
exclusive ri^t; that on the 16th Chyt^ 1249, the defendant, 
Tl^oorDaB Bhandaree, engaged 39 heegahs of the said puteet-oibadee 
lands at a mokururee, or &ed Tent, of Conmany’s mpees 10-6-4, 
under a kubeoUeut executed in the name of his son, Khettronadi 
Bhandaree^ in favor of plaintiff, Shah Hydtur^Hossein, and defendant, 
Bipro Chum Mundul, jointly ; that the rent due from the defendant, 
Thakoor Das Bhandaree, ^m 1249 to 1253, amounted on Shah 
Hydur Hossein’s share to mpees 10-6-4, of whidi he had paid 9 
mpees, leaving a balanice of rupees 1-6-4. Shah Hydur Hossein 
therefore instituted this suit in conjunction with his agent, the plain- 
tiff, Thakoor Das Bhandaree, to recover from the defendant, Thakoor 
Das Bhandaree, the said balance with interest, — ^making Bipro Chum 
Mundul and the zemindars and others defendants in the suit. 

The ddmdant, Bipro Chum Mundul, in answer, pleaded that the 
plaintiff, Shah Hydur Hossein, leased to him the 4 annas share, for 
the period stated, without reservation, and as he (defendant) had 
possession, the suit, in its present shape, was untenable; that the 
Ruboedeeut executed W the defendant, Thakoor Das Bhandaree, was 
drawn up in .plaintiflrs name with plaint^s concurrence in order to 
^ve it stability, it being on terms of perpetuity: it conferred no 
right on plaintiff to reemve the rent as mng as his (d^endant’s) 
lease continued;. and that the xyut^ Thakoor Das Bhandaree^ had 
paid the rent to him in full 

The defendants, Thakoor 'Das Bhandaree and IChetronath Bhan- 
daree, filed an answer to the same effect, stating that the plaintiffs 
took l^m them the 9 mpees mentioned in the plaint by force. 
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The moomifF decided that under the terms of the lease^ a copy of 
which was filed on the part of the plaintiffs^ they (plaintiffs) had no 
right to the rent sued for; and lie therefore dismissed the suit with 
costs. 

^ In a suit for rent it was irregular to enter into the question of 
right. The moonsiff should have restricted himself in the first 
instance to the plea advanced in the answers^ as to who was in 
possession, receiving rent from the ryut, and have nonsuited the 
plaintiffs, if he found tliat they were not in possession, thus leaving 
them at liberty to prosecute their claim, if they thought proper to do 
so, on the full value of the interests involved in the dispute. I accord- 
ingly remand the suit to the moonsiff for revision with reference 
to the above remarks. 


The 28th February 1849. 

Case No. 206 of 1848. 

Iieg%ilar Appeal from a decision passed by the Moojisiff of Sarhuf, 
Sumeenooddeen Ahmud, July IQth, 1848. 

Muhesha Manjheo and Mirza Manjhec, (Defendants,) Appellants, 

versus 

Ram N^raytih Singh, (Plaintiff,) Respondent 

Tins suit was instituted on the 28th March 1848, to recover from 
the defendants, the sum of Company’s rupees' 62-10-1, being the 
balance due on a bond, bearing date the 13th Srabun 1249 S. S-, 
alleged to have been executed by them in favor of plaintiff^ in 
acknowledgment of a loan of 45 rupees. 

The defendants, in answer, denied the bond, stati^ that their 
father, Mohun Manjhee, deceased, liad had dealings with the plain- 
tiff, on account of which they executed a bond in plaintiff’s favor, 
under date the 7th Srabun 1247 B. S., for 38 rupees, that they had 
paid the amount of tliat bond in full, and there was nothing mrther 
due from them. 

The moonsiff rejected the evidence of the witnesses, adduced by 
tlie defendants, in support of the transaction mentioned in the answer, 
on the grounds tiiat it was irrelevant to the matter at issue ; and, 
considering the execution of the disputed boikl duly proved by the 
evidence of the witnesses examined on the part of the plaintiff, he 
decreed the suit in his favor. And nothing having been advanced 
in appeal, calculated to affect the propriety of the decision, which is 
in conformity with the record^ the judgment of the lower comrt is 
hereby confirmed. 
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The 28 th February 1849 . 

Case No. 209 of 1848. 

.iltegtiiar Appeal from a decision poised by tike Moonsiff of Sarhut 
Sumeenooddeen Ahmud, June ZOth^ 1848. 

Kalee Rajbiaigs and Loknatli Thakoor, (Defendants^) Appellants, 

versus 

Ghmesh Jha, (Plaintiff,) Respondent. 

This suit was instituted on the 16th February 1848, to recover 
the sum of 29 rupees, with interest, bein^ the amount of pecuniary 
consideration paid W plaintiff to the d^endants, in the month of 
Phalgoon 1253 B. S., on their making with him a contract of mar- 
riage between his son and the defendant Kalee Rajbungs’s daughter, 
which contract they afterwards broke by marrying the girl to 
another. 

The defendants, m answer, denied the claim, stating that overtures 
had been made by plaintiff towards the marriage, but they were 
rejected in the presence of respectable people, who expressly asked 
him at the time, whether he had advanced any money on the occa- 
sion or not, and he admitted to them that ixe had not 

The defendants failed to produce evidence in support of their 
answer, and the moonsiff, finding the plaintiff’s case proved by the 
evidence of five witnesses, who were present when the money was 
paid to the defendents, decreed the smt in his favor. And being of 
opinion, on perusal of the record and the petition of appeal, that no 
sufficient grounds have been shown to impugn. the correctness or 
justness of the decision, 1 hereby confirm it 
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Present: W. LUKE, Esq., Officiating Judge. 

The 5th February 1849. 

No. 18* 

Appeal from a decisum of the Principal Sudder Ameen^ Moulvee 
Fuzztd Rubhee^ dated Wth September 1848. 

Gout Mohun Dutt, (Defendant,) Appellant, 
versus 

Gunga Mujoomdar and others, (Plaintiffs,) Respondents. 

This is an aotion for possession, with mesne profits, laid at 
ru^es 3119-4-15. 

The plaintiffs state they assessed 25 heegahis of land in the 
village of Pingore on an heremta^ moknrruree lease in^rpetuity. 
In the month of Asar 1249 B. S., the appellant, ,GotuPMohun, in 
collusion with the late talookdar and ouiers, forcibly ousted the 
plaintiffs, usurped the said land and the crops, and have continued 
to retain possession ever since. 

The defendant (appellant) Gour Mohun replies that he did not 
oust the plaintiffs, that 18 beegahs 15 cottahs of the land claimed 
were sold to him, in Jeit 1246 B. S., by plaintiffs, who, executed a 
deed of transfer in favor of his (defendmit^) son, Jye Ram Dutt, that 
the sale proceeds were appropriated by plaintiffs to redeem 15 
beegahs 8 cottahs of the said land mortgaged to one Ram Mohun 
Gossein, and the title deeds, when recovered from the said Gossein, 
were made over by plaintiffs to him, defendant 

The defendants, ^eeram and Jyeram, confirm this statement 

The defendant, Bindrabun Rae, replies that the plaintiffs were in 
possession in 1249 B. S., b^t in that year they voluntmly resigned 
their lease, when it was given to the defendant, Gour Mohun. 

The principal sudder ameen very property overrules the objec- 
tions raised by defendants, first, as to the necessity of the putneedar 
being made a party to the suit; and secondly, that the insertion of the 
name of Nobin Chunder, tlie writer of the kub^la, as defendants entitle, 
them to a nonsuit In the latter case, the defendants altogether fail 
to prove that the intention in making Ram Chund Nundee and 
Nobin Chunder defendants was fraudulent The fact of plaintiffs hav- 
ing enjoyed possession from time immemorial of 25 bee^s of land 
at a fix^ rate of 12 rupees- annually, is not disputed. Their right 
is supported by a decree (683) of court riven on 19th November 
1812. The point for adjudication is, wbeuier they did alienate that 
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right to Gour Moliun Dutt, defendant^ in the manner stated by him 
or not. From the inquiry conducted on the spot by the moonsift' of 
Suleemabad, it is evident that plaintiffs were m undisturbed posses- 
sion till 1249 B. S. That they voluntarily relin^shed their lease 
in that year, as rewesented hy the defendmt, Bindrabun, is un- 
worthy of credit The isteefa and accounts he files are not certi- 
fied ; and it is beyond probability that plaintiffs should have mven 
the former document on the plea set forth, as the jumma was almost 
nominal, and the lands of a. superior description, and had been in 
plaintifFs family for several generations. The deed of transfer, 
filed by Gour Mohun, is not registered : two out of three of the 
attesting witnesses, who certify to its truth, can neither read nor 
write ; and their testimony cannot be credit^ The signatures of 
Jadub Chund^ and of Giunga Oovind {daintiffs do not correspond 
with those affixed to the wakalutnomahs filed in the suit, and 4 
there is every reason to suppose that Jadub Chunder was a minor 
in 1246, when the deed is stated to have been executed. Further 
it is unworthy of belief that Gour Mohun should have paid 451 
rupees for 18 beegahs 15 cottahs of mokurreree land, and neglect 
the obvious precaution of securing some documents to prove his 
title in the event of the talookdar attempting to enhance the rent 
The defendant Gour Mohun’s statement th&t the mortgage deeds, 
when recovered fiom the Gossein, were riven by plaintiffs to him, 
is also highly improbable. These bonds were of no value as 
evidence of, the mokurruree; and he, Gour Sfohun, would scarcely 
have been satisfied to receive them and omiSi; to demand the docu- 
ment that was to prove the validity of his purchase. 

For these reasons, I concur in the finding of the lower court The 
appellant shews no groimds why the award for wasilat should be 
disturbed. The appeal is accordingly dismissed without serving a 
notice on the respondents, and the principal sudder ameen’s decision 
affirmed. 


The 8th Februaby 1849f 
Now 89. 

Appeal from a decision of the Moonsiff of Culm^ Moonshee Khoda 
Bvksh, dated 2Zrd February 1848. 

Omes Chunder Roy and Ram Gopaul Sircar, (third parties,) Appellants, 

versos 


Surbo Chunder Roy, subsequently Chunder Mohun Roy, (Plaintiffs,) 

Respondents. 

This is an action for a balance of rent from 1251 to Asin 1253 
B. S., amounting, with interest, to rupees 68-15-12-2. 
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Tlie plaintiff states that he is dnrputneedar of lot Soorajmre, in 
virtue of purchases made at various periods ; tliat the defendants 
are defaulters to the extent above sliewn in the said estate, l^e 
defendants allow the suit to go by de&ult. The appellants are third 
parties, who lay claim to the estate, one to a 10 annas, 13 gundalis 
1 cowree, 1 kranth portion of it, in virtue of an absolute deed of 
sale made by the former proprietors ; the other, to the whole in right 
of mortgage, which he has sued to foreclose. The moonsiff has limit- 
ed bis (femsion to the question of rent, decrees for plaintiff, leav- 
ing the third parties to seek their redress in the usual manner. The 
thir d parties, in appeal, reiterate the pleas made in the lower court 
It appears from the record of the case that the claims of the appel- 
lant, Omes Ghoiider, were over-ruled W the moonsiff, Naziroodeen, 
who originally tried the suit That officer recorded his judgment 
in ffivor of plaintiff, who were nonsuited in appeal, they (plaintiffs) 
having forfeited ffieir right to sue on stampt paper of l-4th value by 
inserting the name of the former malik as a defendant The plain- 
tiffs n gnin filed another on stampt paper of full value, but were agmn 
nonswed, ^e elaimant not havmg been made a party to the smt 
In appeal firom this decision, however, the case was remanded with 
instructions to dispose of it on its merits with reference^ ^ 
claim for rent; and firdhi this order a special appeal was preferred by 
Omes Chimder, the third party, to the Sudder Court, who affirmed 
the decision of the judge. The claims of the said Omes Chunder, 
therefore, have been fii^y disposed of as far as this suitis concerned 
and need not be enterld on again. The other claimanl^ Gudadhur 
Trebedee, has filed a regular suit for his righm 1 see no reason to 
disturb the decision oi the lower court, which is hereby affirmed, 
and the appeal dismissed with costs. 

The 8th February 1849. 

Na 97. 

Appeal from a dedsim of the Moonsiff^ Culna, Moomhee Khoda 
Buksh, dated 2Zrd February 1848. 

Emamctodeen Kazee, (Defendant,) Appellant, 
versus 

Surbo Chunder Roy, subsequentiy. Chunder Mohnn Roy, (Plaintiff,) 
and Omes Chunder Roy, (third party,) Respondents. 

This is a suit for arrears of rent, amounting, with interest, to 
rupees 94-8-10. The defendant repUes that Omes Chunder Roy 
poises two-thirds of the estate, and plaintiff one-tlurd, and that he 
paid the whole amount claimable. 
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The moensiff overrales the/claims of the third party, for reasons 
assigned in case No. 89. In respect to the pleas of defendant, he 
observes that the dakhilas are at variance widi the facts stated in 
his reply, andtJwt the gomastah denies that the signature attached is 
liis. Cm the other hand, the accoimts are eertifira by the gomastah 
and witnesses, from which the defendant appears to be a defeulter 
to the extent sued for. In appeal nothing is urged to lead me to 
differ with the lower court: its decision is therefere affirmed, and the 
appeal dismissed with CMts. 


The 8th Febbuabt 1849. 

Na 98. 

Appeal from a deeimon of the Moonsiff of Culna, Moonshee Khoda 
Buhsh, dated 2Zrd February 1848. 

Noor Malumied Mondol and othm, (Defendants,) Appellants, 

versm 

Smbo Ghunder Roy, (Plaintiff,) and Omes Chunder Roy, (third 
“ P^7») Respondents. 

This is an action for rent, amounting^ with interest, to rupees 
149-15-5. ' . ' ; , . 

The partumlars of this case ar^the same &'ihose recorded in case 
No. 97, with, this difference that the d^HuWts are separate. For 
reasons therein assigned, the decision of the lower court is affirmed, 
and the app^ dismissed with costs. 

The 8th Febbuart 1849. 

No. 99. 

Appeal from a dedsicm <f the Moonsiff (f Cvlna, Moonshee Khoda 
Buksh, dated 23rd February 1848. 

Omes Ohunder Roy and others, (third parties,) Appellants, 

versus 

Surbo Chunder Roy and Chunder Mohun Roy, (Plaintiffs,) Koylas 
Chunder Roy, (Defendant,) Respondents. 

The plaintiff sues for arrears of rent^ amoimting, with interest, to 
mp^ 46-4. 

^e particulars of this case ^ identical with those recorded in 
case Na 89, the difference bmim in the party sued. For reasons 
therein assigned, the decision of the moonsiff is affirmed, and the 
appeal dismissed with costs. 
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Tam §th‘'Rb5bbuabt 184ftJ 

t (k-JIVl, 


, „ . , , ''s5: loft, i 

40tiid Fdmnrg IM9, KUt #< % 

Byragofttli Roy aad oliion, (DefttdiuaB^) 

’ lienus * » 

Surbo Chmider *1107 and Ohunder Molnm ,Rqt and 

Omos Cbiuider Roy and others, (tihird party,) Respondents. 
This is an acd<^ for rent, amonntmg, with interest, to rupees 
1094)-6-3. •*(' 

The i)articid 8 ili 0 f this case are sindlar to those recorded in case 
No. 97, the defand w t a being dififorent For reasons* thoreiii assigih 
cd, the decision dl the moonw is affirmed, and the appeal dismissed 
with costs. 

The ISt* 1849, %. 

‘ct. X 

Appeal from a dedeum af v Pe^vdih Swtoe SmM Singh, 

Noor Mahootil^ (Defendant,) App^t, 

Thi# is to 

rupeeii?-^ Untdaintiffsta^ he lent the tosmy MsAsin 1853 
fi. S., to be t^iailw one months in foilnre thereof, interest was to 
bo ebitir^od* 

The defendant denies having borrowed any m(»iey, and states 
that the suit has beell brot^ht Sgairist Inm at the instigatimi of his 
enemy, one Domanoe. . . « . , 

The moonsiff plaoes credit on the evidfioe of two witoessos, who 
were present amen the money was given, and r^ects that of 
dofondmit*as to his plea of enim^. He thiahs also the delay in 
filWig the wakofatnamah and hu reply ale sospimoiis circum- 
stances, and decreesdbr plaintiffi * 

The anoonsMTs inquiry seems dAeoagdetei l^ne of the witaesses 
for plaintiff deposes tha^ on the day on which defendant borrowed 
the monby plaintiff, ffie letter granted him a loan also for 
give ’a note of l&l ‘ Fimfe'ftJs 

inferred that phuntil was 

quently must Ifero sotoe rebsill' ttf tM1 1 

Lm^hoffics. 

of the transaCtjon.itftblT^ | 

thereof the truth « othowise of las < 


uwB (pel* IB mvof 

ndUtl hra |Mfet moaemre 
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rest* The '<<ijp|>eal is admitted, and remanded to the 

moonnff, who will proceed in the'tnttmdf lidnated above. The 
cost a£ stamp^^ refunded* in the^w ilial ottM&sr. 

• ^ «' Tbb 13vh FaBBUAtfM 1849. 

No. 107. 

Appeal frem a dictum ijfiheMoonsiff^ Outgo^ TlS^fuzool Muhtna, 
dated 19^ Ffdmuuy 1^8. 

Farbottee Soandree Debeea, (IHaintiiF,) Appellant, 


vernu 




^ Shiuk ShnreeutooUah, (Defendant,) Retph^ftib 
Tbb plaintiff sues to recover an anear of rent flom 1249 to 
1253 K S., amounting, with interest, to rupees 12-4-6. 

The defendant replies that he and Us uncle hdd a lease from plain- 
tiff, the anntiftl rental of which was rupees 14«0>11, but that he was 
only responsible^^ half that amouBlLand his uncle for the other 
half; that both and his un dikA ^een 1248 and 1252 B. S., 

itive jummaa , hi 1252 
this amount he paid in 
readiness to pa|^ 
ge fixr interest is 
ati&ment. 



its for two years 
"" “ >t origmals, 
‘I^Mwes no 

1 oencur. 
a notice on 


alienated, % Aft^portiOns 
defendant was Uabla Ar mpem 1 
that year, but obtahsed no 
at the same rate for 1253, _ 
made. Sat^ third pi^es 
FlaintiiMvm|moirt|lB his' 
only, via. |» 9 and 1|^ j but. 
and are nofeertified In foiy wi 
proofo whste^. 8 . 

The moonnff rejects plaintiff^ <diw» but 
the extent dfiiimdiint admits he ip liiAle; andin 

The appeal is aocordin^y dismilsed i^oBk „ - 

respon^t, and the decision of the lowtvpourt affirmi^ 

Tbb 19th Fs^f^BBABT 1849. 

, ' No. 109. ' 

Appeal firm a deeitiMtf the Maon^of PeUvaa, SetteeKannt Shuht 
• dated 21Jt FmvMry 1848. . 

Kstoo Bam ai|d Khrthdt Cbtfnd, (third partietf,) Appdlants, 

Kalee Farsfasd hfirfoiyoy Bahop|f(DeAndaaii;) 

f , ^ BespondeHts. 


to mpessp 13A>12. ” "(kr- 1 •»« i . *■ 

Flainnff states the dOfondimt horrowod one hundred rupees <«i 
the 15tik Bjlinidc'12^ai>d coceeated a bond (to be xedsemed in tho 
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to t]io result of hia inqoi^. The io0Qaiiff^«ppeKrs to have acted 
illegally in receiving RMtition, whicbr.WM' treated as a reply, from the 
defendants, after plaintiffs’ eahMoU h# been filed. He should 
have decided tie case «^rte. whe appeal is decreed, and the 
case rananded to tbe mooosiff, Ww' vd|t< pili»uo the course above 
indicated. The cost of stamp to be tnfrmaed in tho usual manner. 


with interest, 
it the defendant 
:Assin 1245 B. S., 
as security, 
but pleads 


Ttt£ IfctH Fbbbtubt 1849. 

n 9 #1 

Na 142. 

Afpeal from a deeuim of the Moons^ of JPiMauu Seetee Kavut 
SHiffh, elated l5tft JUfareh 1848. 

Shama Soondree, (Phuntiff,) Appellant, 
vertut . 

Mirtaqj^ ai^ 

THi8ia«naiMmto 
to Companys rt^jmi 
Mirtui^oy borrowed tm'} 
executing a bond, rnouM 
The defenc^ arwifrftjiiji 
that he had nut ntt wAy W e 
Kalee BftflMwid rmioolc, third 
he holds a deed of nunt^ige 

tical property specified in | ^ 

bean brought in collusion with tfti , 

EartiBk with a view to oulUfy 
Bistoo Bam and Eartidk 
in virtue of the deeds of transl^^aa 
The moonuff observes that, althou^^ 
to have bemi lent in 1245 B. S., be took tilt steps to recovmr it till 
September 1847, a£^ &,lm»e of 8 years and 7 months, and ewee- 
auent to the institalion <a Kuee Persand’t suit against the defendant 
llirtunjoy, in July of the same year. These dxcnmstutces and 
Othrnib which he mentMms, lead him to doubt the truth of plaintiff’s 
dtum and the validilty of^the document on which it is grounded; 
and he dianifsea^ case aecordindy. 

The appeBadi ni^ that the oisiWant hdvi^ cmifessed judg- 
ment, the lower Opunt wa» not^warnmted in diaii^ing the sum 
I coocnr with the moom^ hi lift oooelnsions. Flaintifrs intention 
in ffling this foil Jhi m idonbt* to rmllili^ Kake Persi|Qd’s Ibnd, 
and to defoft thtPitteiinpts of the latter to get .jpossennon m the 
real property, fhoi# 'hlfrtuigoy fidl to liquidate his debt Thotigh 
the defendant in this caeo emiiwfies judgiioient, f qofitiiim iffhetber 
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thbiideu- 
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itiff represents money 
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aqy hon&Jide transactiim^ ^ihey nAtiire deacribed bv jdiuDUff, tfv&e 
ooauned, or tihat ytm •ayU/t made o? lebeived. The di^ of 
mortgage is a very anaiaaoiMij^Gmen^ and, fhoa^ dated 124tSi, 
has evidei^y been wnUm Xllliatiy; ^ ink i%perfeoiily firesb> 
uid the creases of th* WWr hIve b^ written oyer, which could 
scarcely have occuned it uie purchase'^ of thie stampt mper and the 
exerutton of the bond in 1245 were simultaneous, at plaintiff would 
wish it to be beliered. 1 see no reasm to disturb the decision of 
the lower court, whicb ie here|b|y affinne^t the appeal dismissed, 
without serving a notice on the respondents. « a 


^ 20tb: IlBBBUAinr 1849. 

^No. 116. 


Appeal from a detiitilu of the Moonsiff of PoOina, Seetee Kawd Singh, 
•gifted 22nct Febrttarg 1848. 

Bt, 



Ckt^lat 

t 5 * 

' Bunmalloe 

Tuis is an 
interest, 
dant holds 
7-Ti 
defin 

and 12594: 

The. 
that ha , 

j|tlmupV twAl 
toeitrtiif the daklSas if 

• XT- M 


. iff rent, principal and 
ii^tiQI state the defen- 
- j«n?n? of rupees 

, Baroat nm^that delRaidant is u 
strieount of the years 1250, 1251, 

lease or posad^ on, but pleads 


i|l>Bne lease or possession, out pleatts 
Orth^jianmaof 1252 only; and that 
itf Miitjllimed. 

mmliijirit, because he is unable 
because t^ evidence of his witness- 
^v^ in ease Na 696, in which the appellant is likewise defen- 
Id, is opposed to the pudrport of a petition filed by defendant in 
the oollector’s ooiyt, bearing date 30th Bladodh 1253, in which he 
(defendant) denies that ho u in balance at all for 1252 B. S.; and 
because, on.tbe other hai^ the acoomlts* duly certified by the 
gomashta, shew tiiat defendnait is nde&tilter to the ^tent sned fer. 

On a review of the prooeedingB 1 see tiiO reason to differ with 
the lower eouri Defendant never mtude shy rsj^y till after the 
rihuntiffs’ erinbits bad been filed. His pldii thiiiw not thereline 
have bemtakoi into oDosidsMitioli Ttfeyagfeko^bwmuitwr^ 

credit, a» weU as the tetrinwav cf his witnesiNtLonnoBed as tbs^ 
to defendant’s statedwaf) hi his petition titemtcir to the ooQecitnr. 
The kpposl is dijunhnedt and the dechdotrbf %e 
whhopt tenring n nhtiCb oirihe mpc^ilhwtB. ^ V 
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Tbb 20Tn Februast 1849. 

Na 117. 

Appeal from a dedsim of the MaoittffgfJt^fthm, Seetee Kaunt Shiffh, 
dated iUnd 

Dowlut Mnllick, (Defendant,) Appellant 
* verms 

Bunmallee Saoitmt and others, (PlaintifiB,) Respondents. 

Tins is a snit t^roaoTer a balance of rent, principal and interest, 
rupees 17, 10 annas, 1 gundah. The features of tins case difter in 
no way &om those recorded in case No. 116, Sisye and except that 
the lease is a sOj^ate one. For reasons therein assi^ed the a]>[>eal 
is dismissed, and the moonsifTs decision affirmed, without serving a 
notice on the respondents. * 


t. • 


The 20t9 Febbva&t 1842. , 
f^aUS. 

if ^brn, Stttm Kaiunt 

iK ' 

Bunmallee Stmllt (Bid otber8,^^Pl«iiif^) B(S|M||||dents. 

with 


”4 

Appeal from otljfkmion <f 
\* <■ 


This is an action to recover 
interest, to rupees 43-ll>ll. |,^ 

The partiemars of this cSSe ace tSie'Ai^ 
except that theNlefendant (apupeill^) in ^ 
amount jununa for which he is lial^' 1^ 
as in the case quoted, bi SUjppatt/ar his 
jununa, he gives no proof, and O' 

proceeding 1 concur. The appev is^>iShnd88ed, 
the moonfflff affirmed, wifliout serving a notice on the reS] 



kWne, 

disputes the 
ore the same 

tSiie 


The 20th FebbhaAt 1849. « 

^ Na 149. * 

Appeal from a dedtion of the Mooni^ <f Pothna, Seetee Kaxmt 
Siag^f dated llfit March 1848. 

Dowlut litulliofc, (Defendant,) Appellant, 
versiu 

Bunmallee Siamvnt and others, (Plaintiffs,) Respondents. 

This is a snit to ueco'wtr rupees 50-10-13, arrears of wait , 

Tliis shit in no way 'differs from Na 116, it is not thcrefero 
necessaiytdTeeordffie particulars. For reasons assigned in the chso 
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quoted, the appeal is dismissed, and the mooiisiff*s decision affirmed, 
without bcrving a notice on the tesiwndoits. 


Thb 90 l|r l^BtTABT 1849. 

No. 150. 

Appeal from a dednon of the Moont^ of Potkm, Settee Kaaaf 
Suight dated lltii March 1848. 

Dowlnt i^ulltck, (Defendant) Appellant, 


versus 


Bunmalleo Ssdmtmt and others, (Flamtif^,) Respondents. 

Tins suit dSKers in no w^ &om Na 116, except as regards the 
amount balance sued for. %at reasons assigned in the case quoted, 
the appeal is dismissed, and tiie moonsifirs decision affirmed, without 
scrvmg a notice w the reappn^ts. 

18491 



(Plainttil^,) Be^dents. 
qnly in redDect to the ^riod for 
and to the pleas of defendaiit. 
Tie case quoted, he adds that the 
^ hoU separate leases and are 

; but mprove it The appeal is dis- 

^ ahihady aod^i^, and the moonsiuA decision 

^itithout sern^ », n^^ on the respondents. 





which tiie balipod 



The 2dTH Febbuabt 1849. 

'^No. 152. 

Appeal from a decision of the Moonsiff ef PotJmOt Settee Kami 
t Singhf dated Wtk March 1848. 

Dowlnt MuUich} (Defendant,) A|>pellaD 
oerstw ^ 

Buninallee Samunt and othffis, (Plaintifib,) jleBpondents. 

V ^ 

The particulars in this suit differ in no way frmiLtlipBe reqi;ffded 
in casfltNo. 116, exc^t as to the amonntJummft«u4i^ reas^ 

therein asaiftned the appeal is dismissed |3:|d the lopop^a 
affirmed, without sfbiyi^ a notice on tiie respondents. 
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tsSA 20^]^ FsBijtirjiatif 184i). 

* . 

ABpmi(f/im«'d0ekMnjDfawJlmmiUtiVl^ftm, &etee Kemtt 
Siitffht dattd lOW jAmiiM 1848. ‘ 

Sonaotkilah Mtilfidc, (BB^odairi^) Apprilutt^ 
vetsm 

Bmowdlta SavKooH imd oliluvs, (Blaintiffit,) Bwp(nideat8. 

This case difSani ia no wav frcm Na 118, exr^ that the lease 
is recorded in name of defendant inatead of that of Dowlnt* 
Mullidc, hia hcother, who, defendant states, is i|l iresdiigr the tenant. 
For reasons anmpoi^ in the case qnoted, the appeal is dismissed, and 
the mocmi^s tfedbion affirmed, without serring a notice on the 
respondents. ^ ^ 


tf 7 , 

Thb 2 ?ts Fbb«|^ liMM 

JlA I 

Afpeat/rom <l4l^!l(|llll|i ^1^ 




4 


BunmaUae ( PN! t i|i j to%) < tw |^dw» . h 

"This is an asidh 

V. of 1812, smL ih iViltrar comptiiBilliiw^ ; 

laid at mpees 63. The appeUaat stBtw hil|plMpf| toitahs of lan^ 
104 cottar his own account, andd OBjliiil which in 

]2l2ES.ijWvidedm8ugaiv<^ Hn^Whlir^ d«fen- 
danti. didtrSiiid die sosar-cane nt n tebtlMt of raiibfiiiiaii^tain 
oneCSmtaBpdBao; on ]^men|l|i^v|| iib|lifexiWhi|^^ 
distraint tnmmi. The tnlp t j p nn y Miy tima the 

same siMSpcane, as helonging to OBajjgulleo SkA, #dsaalttf ; 
and, dolw 2th April 1846, tto goor, fiRpaoduca^f tbo cait^ ine 
sold in aatisfection as the balances dnBj> 7 ithe|i||d'WtA^ 

TIib defeodanfe, the talookdars, dniy thpUi Bie laM thpvementuHnd 
formed any part plaintif’s lease; tlfet ChotaKnqd Bae was rite 


distraint ^ ^removed. The t^ l j p nn iri papt twe aH Hj M^ the 
same siMS^cane, as belonging to OBejjgulleo SkA, wdsfiialttf ; 
and, aolw 2th April 1846, tto goor, flRpaoduca^r tbs cai;e, ine 
sold in aatisfection a> the balances dnBj>7iriie|i||d'WtAee. 

The defeodanfe, the tslookdars, dniy t|pb rile laM tfepyementuHied 
formed any part plaintif’s lease; tlfet ChotStKiind Bae was rite 
ts!inft2i Bis erap pf sugar-cane was aitadiea, hut sabae^ontly 
rdieifiied on hfe payii|g Ihalanoe dae to defendaatsi; that Wullee 
Sheik’s sngsfieOf^ inhslattidbtcained, bat that the phuntiff fordbly 
canded cm rite crop. , 

'The* dfifendpnrOhoits,, island Bae reiterates what the other de>- 

fe»j^jt« Mooee,, '’the widow of B^sth Dott, 
r^es rintlriite plaintiff represents as lw>l^l% from 


ip52 B. S. 
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The moonsifF observes that the liiaits of, the land disputed, ^ 
described in plaintiff’s urzeo, do not tally wit^L those recorded in his 
petition of claim, preferred to the ftirosh ameen, in case No. ISO, 
when Nund Rae’s crop was attaclM at the instance of the defen- 
dants, talookdars. The quantity tlien daiihed was in aggregate 1 
beegah, 1 cottah in four different parcels ; in the present instance 
the quantity is 14^ cottahs, in two plots, and cannot therefore be 
identical There ■ is no proof whatever to show that the produce 
sold in satisfaction of WuUee Sheik’s balance was that of Nund 
Rae’s land; on the contrary the records of the case No. 160, in 
which Wullee Sheik’s property was distrained, prove according to 
the boundaries, which likewise do not tally with those stated in the 
plaint, that Wullee Sheik’s lease was quite separate; and from 
a lociil inquiry it would appear that Chota Nund Rae was in 
possession of his lease during the years specified. For these and 
other reasons the moonsiff dismisses the case. 

On a review of the proceei^ings 1 see no reason to interfere with 
the decision of the lower court; it is accordingly affirmed, and the 
apped dismissed, w;ithQut serving a notice on respondents. 

. ' ^ft.No; 140. '' ' 

AppetA from a deeukn of the Moonsiff of iOuaqsum, Tuffuzzool 
. 14tA ilfaivA 1848. 

Muddoosoii^on Sanooijeea, (Plaintiff,) Appellant, 

'► ^ si • ‘versus 

Gooroodoss M^Oomda^, (Defendant,) Respondent. 

fas fdaintiff sues to rebover 2T9-7-d ru^s, principal and interest^ 
on a proini$ 80 iy note, bearing date 23rd Srabun 1253 B. S. 

Tne ditfendant denim the dbim; and pleads, that he was 
ahj^ent at the tijpse tlie promissory note is stated by plaintiff to have 
been executed ; and second]^, that the real though not the ostensible 

S laintiff is one Rae, wno is the leader of a Su:tion m his (defen- 

ant’s) village at enmity wit}i that over which defendant presides. 
The moonsiff rejects the evidence of the witnesses attesting the 
promissory note as contradictory and unworthy of credit. The points 
elicited in the course of enquiry tend, the moonsiff observes, also to 
render the plaintiff’s statemmit improbable; that the signature of the 
defendant affixed to the promissory note does not correspond with 
that on the wakalutnama; that the defendant could himself write, 
and consequently there was no occasion to employ a third party to 
draft the former; that the stampt pa^, on wUch tiie promissory 
note is drawn, is endorsed to one Mudaoosoodhn Rae, who punffiased 
it at Burdwan, from which he (the moonsiff) infers that had there 
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been a band Jide transaction^ the defendant, the borrower, as is usual 
in such cases, would have supped the paper, which most probably 
would have been purchased imn the stamp vmder close at hand, 
and not from Bui^W^, some^fibc coss distant^ and finally, that he 
entertains no doubt from the^ evidence of witnesses that this suit 
has originated in enmity at ike instigation of one Pran Rae, the 
leader of a party at feud with that to which defendant belongs. 

In appeal the same pleas are urged as in the lower court. On a 
careful review of the proceedings 1 see no reason to differ with the 
moonsiff. The promissory note is attested by six witnesses ; three 
only, however, appear, and two of the three can neither read nor 
write ; and their identifying on oath the deed as the one which was 
executed in their presence, renders their testimony (which is other- 
wise worthless from the contradictions it contains) still more incre- 
dible. They likewise swear that the promissoiy note was drafted, 
signed, and attested at one and the same time; this again is 
unworthy of credit, as feoih the appemniE^ of the there can be 
no question, from the color of me ink, that fhe signatures of tlie 
witnesses were affixed M iis also highly impiXK 

bahle that the signature to the 2mte,^6^ih^' to lie that of 
defendant, is his, as it does not eorrei^iK^- iui^aiiy way either with 
that affixed to the wakidutnimia, or wiiffi^ that w^ the 

respondent, who happened to be present,1iind who was roqtured h^the 
appellate court to write his nama 

with the moonsiff, the appeal is dismissed, andhmde^ibn afi^nn^, 
without serving a notice on the respondf^t* ' . 
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Present: C. OARSTIN^ Esq.^ Judge. 


The 8th Februabt 1849. 

Case No. 1 of 1848. 

Appeal from a decision of the Moonsiff of Radhanagarey Moulvee 
Asudoollahy dated 29^/i November 1847. 

^h^gout Khaii^ (PlaintdlF^) Appellant, 
versus 




The plaintiff tlnl^ bad dealings with the 

tbe^ when the latter, being found 

40 rupees in^his bill» ii]Biid0>anfangemw poking it off by instal- 
luentdli^ili years, vix from 1249 to 1251 H. 8., at the rate of 12;^ 
balances*^ in the month of Poos 1252; that, 
^ mmpwi €4 above auml^ they made over certain ghatwallce 
lands belonging to Fu^eer* to aiman named^Nund Loll, who was to 
ay thek^^ they (m due to 1^ plaintiff; and in 1252, after paying 






bundee to the abbve effect was made and done by the defendants on 
the 22nd Fhalgoon 1248 ; and its conditions were duly performed by 
Nund Loll UP to 1251, when Fuqueer being dismissed frdm the ghat- 
wallee, the pa}mce was never paid, and he seeks in this suit to 
recovery’/ ',p' ' ' 

The def^da^ts appoint a vakeel to defend the case, but give no 
repljr, and the moemsiff, on |l9th November 1847, after completing liis 
enquiries, dismisSe^ the complaint He remarks that the plaintiff 
ha^ brought foiward two witnesses, but one of them says he knows 
nothing about it, and as he (the moonsiff) does not consider one 
witness suffidleut, he dismisses ^the case, making plaintiff liable for 
costs, &C. 

Plaintiff appeals. He says that, although the defendant knew of 
the institution of the suit, and appointed a vakeel to conduct his 
defence, he took no further notice of it, which he would surely ha ve 
done had he had a good case; that, although one of lus witnesses had 
been bought over, there were o&ers ready to give evidence, and 
whom the moonsiff might .have sent fojr, had he so pleased ; t^at the 
enquiry is incomplete, and his claim good, &c. 
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On looking over the papers in this case I observe that the plaiii- 
tiiFgave m a mt of five witnesses, who all acknowledged tlie summons 
served on them, and were ready to give evidence in it ; and 1 
certainly think (particularly as {ne o^ier parfy made no defence) that 
the moonsiff was bound to h^e examined them. As he has not 
done this, and has dearly been hasty in finming his o^mion, I deem 
it but right to remand the case for further investi^tion, and have 
therefore decreed the appeal, revcrsii^ the moonsiff’s orders, and 
remanding the proceedmgs with a view to further and complete 
enquiry, after wmch the case will of course be decided on its merits. 
The usual order for return of stamp, &c. 

TnE 8 th F^iBBUABT 1849. 

Case Na 2 of 1848. 

Appeal Jrom a decision of Ihe Moans^ of Bishenpore, Monlvee 
Naomi Hossaot dated Jlecember }S47. 

Anund Ldl, (Plaintii^) Appdianti 

versm 

« 

Rampersaud Sin^, hdr of Biij Loll Singh and others, (Defendants,) 

Re^ndmits. 

Rupees 32, to obtmn possession of certain lands. 

In this suit the plaintiff states that a man named LoQ Singh 

i deceased,) on the 10th fiJaugh 1227, gave him a mok^rruree pottah 
or 4 beegalis, 4 cottahs of his lakhiraj landa, lying in mouzali 
Hajeepore, (in different plots as detailed in his plaint^) to hold at a 
yearly rent| in kind, of 4 noaps, 2 suUees and 13 seers; and that be 
accordingly obtained possession of and held them undisturbed on 
these terms till 1246 Jeit, when he Hlrij LtiU) made some other 
arrangements for them with the other defendants, when ^ey turned 
him out and have ever since retained them ; and, as they reffiso to 
restore them, he now brings his suit, laving his clm'm as above. 

Gteoroo Chum Gfour and other defenmuits reply, deny ing the 
justice of the claim made by plaintiff, and say that he never h^ the 
lands at«ll, and that the whole story is false, that Brjj Loll Singh 
had in all, in Hajeepore and other phices, 9 beegahs 15 cottahs of 
land, which ho gave to Puteet Gour to cultivate, taking half ^e pro- 
duce, and he in like manner mve it to them; that he (Brij Loll) 
moreover gave 7 beegahs of it by hibba to Ram Gopal Adhicoty for 
p(>rforming certain praymrs, &C., and in short that plaintiff never b«ld 
It at |11, and has no right to any part of what he now olainia- 
Bnj Gopal Adhicaiy replies much to Ae same effect, oddiiig that 
7 beegahs of the land were given to his brotlicr. Ram Gopal, in 
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whose place he now stands; that this has been folly proved in court; 
and that had plaintiff really ever had a fair claim ne would have 
prosecuted it whdst Brij Loll was livii^ whereas he never ^d so; 
but now that he is dead comes fiwward wifo a folse claim in this 
way. 

Kam Chum talodkdar also puts in a reply, denyii^ the truth of 
the claim, and saying that Brij Loll Sin^ had no hikhing land at all, 
and that these lands are mal, and appertain to his talooK, Sec. 

Plaintiff rqoins, adding that he imows nothing whatever of the 
rights set forth by his opponents, but that noming they say can 
invalidate his claim. 

The moonriff, after completing his enquiries, &c., on the 6th 
December 1847,di8misses the case. He observes that plaintiff’s case is 
bad, that his witnesses arc people of low caste; and, tdthough the 
pottah is dated d^tqpn years bach, they speak of it as clearly as 
if only lately given for which reason he fancies that they must We 
been tutored what to say; tiutUthe pottah itself looks susincions, and 
as if the paper on wl^ it'is written had been coloured, and<tnado to 
look old; that Bi^ Loll Snip’s mark on’it (a dagger) differs much 
from the (me in the hibbananiAli, which he conceives to be genuine, 
and which, he say^ the plaintiff (humot deny that the defendants put in, 
in a decreem wnidh this very Br^Ldl was plaintiff and Shib Nurain 
and others were defendants, daimfog to get the (bhag jote) half 
proceeds of these veiy lands, wBch he would have done had plain- 
tiff’s story of«his moknrrnree pottah been tme; that plaintiff ^ms 
the lands as given him in 1227 B. S., whereas the aWe decree in 
frivor <ff Hrij Loll is dated 1243 ; and it is not lik^y that he should 
have 1^ the lands in this way to phantiff when he conld have mt 
more for tiiem ^m others; that puintiff had been tamed out of uie 
lands ei^t yesrs before he brou^t his suit, which also looks suspi- 
cious, and tmit, in short, he does not credit his story, and therefore 
dismissed the cas& 

Baintiff a(q)eatB. He states that he has put in dakhOas for these 
lands, and has abundantly proved his case; tiut, even if his witnesses 
are low caste people, they are u good as those of his opponents, and 
that the fiict <ff their speaking clearly to the pottah given him is 
surely not agaiust them; that there are others still left whom 
the moonsiff might have examined had he pleased, or he might 
have sent an ameen to the place, and have ascertained the tratii, 
and the improvements he made in the lands on the spot; that 
the moemsiffs remarks as to Brij LoU’s decree do not apply, as he 
(daintiff) was no pa^ to that suit, and knows nothing of it, and 
trot nothiiffi is said in that order shewing that defendants held the 
lan^, and mdeed they have no proof whatever of their holdiim them 
at all; that the lands there mentioned may not he those now daimed 
by him; and tlmt as be has brou^t forward his <daim witW the 
tme allowed him, no objection can be made on this score. 
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The chief point for enquiry in this case is the validity of the pot> 
tah said to have been ^vUn to the plinatifFby Brij Lcdl, and 1 am 
not at ell satisfied froniii4he evidence alreaify taken that it is not 
penuine. The plaintiff htjB fil^ a is^tuber of daldiilas in sufqtort of 
it> of the auth^tidly'of ^diicli nb'^tni^niiy has been made, and I 
see nothing in the decree above mditionra iffaich can invalidate 
his story. At all events he waa uo party to ffiat suit, and it is hard 
therefore that he should be injured by it; and 1 thh^ the moonsifi;' 
would have done well hsd he made some further enquiry into the 
matter. I see noth^ in the colour of the paper, (m which the 
pottah is written, whicm can throw a doubt on it (though it seems 
to have been wet in places) and ae for the marks (like a dagger) 
said to have been made by Brij Loll, as' his signature, in both this 
and the hibbahamah, it is quite impossible to say which is genuine 
ynder all the foicti of me OaSe, and as ^ere are still several 
witnesses to the pot^, I think it advisaUe to toke further ovidmice 
regard^’ft^ and abib ib ihake local eVt^tiiry as |o the fact of j^un- 
tiff herii^ Mld’^thie' fitr aO' many yeirs^' dkder to have this 
done,' I hive dgicreed the'^appeal; (roierdz^ tin mocHrsiff*e' ontors), 
and remandid ther^li[ie''%ith instr^ktticHw to enquire mottbfidly into 
the truth of the resptotive statoments of the plhlito, aft^ %hich it 
will be decided <»i))itsrileritB; fhestatop to 6e letm'ned. 

• ' ; TAb 9th fEBBVAKT 1S49. ‘ ' " 

' Case No.' of ■ '* 

Appeal from a, deci/am oftikx Moanii^tf IdaMmumpeCf^puhiee 
ApudooUah, dated ZrdI)eeetiA^\^l.'^^^ 

Guuga Nerain Sdn, (Pkdntiff,) Affc^^C 
verma - 

Puqueer Rae and others, (D^endants,) Kespondenta.^ 

Rupees 31-il2-l 6, value (ff cix^' ' 

The pluntiff states in tliis case t^t in mouzah Butkona, the 
mouroosee lakhiraj property of Godroopersaud Moond^, he holds 
in n£t Mirakira, certain lands under a pottah granted'tio him by the 
modhshee on stanmt paper, and dated 17th Bhaaoon';^250, and under 
it kept them in tillage; but in 1253, when the raini were scanty, he 
tilled. wly 9 beqgahs, and when the crops were ’ready on the 17tli 
Auj^bun, ddfendant cut and cfunied oft’ the produce ; that, having 
failed iu previeptiBg ^s, .he now sues to recover the value of the 
gr^'takcn away ( w iiiap& rice ^^^3'kahims of straw,) laying his 
suit as above. , , , ’ V 

Hie defendaiit rw1llE»‘t&t tiii'ti^iibn is unjust, that' he holds these 
lands as gbatwallee, m all by thaldld toeasoren^t 7^ beegahs, by the 
newaboitf 1,2 or 13 beetoi^, lum that his predecessors held them, 
before him^. that itt 125tl(^' bee^ms of them to the plain- 

tiff at a jumma of 7-8,'kw|Shg the rdst himself, and that in this' way 
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plaintiff held them till 12$2, when he declared that the jmnma was 
too high, and that he would only pay rapees, and on tha 5th 
Maugh of that year he resi(mod them *Qd afterwards he 

(defendant) kept and ^ed t^m himseu, that tlm lands do not 
belong to uie moondiee at all, and plaintiff’s object is to get hold of 
them himself, though they belong to Government (as ghatwalloe,) 
and they sho^d have been made a party to the suit 

Moharanee Komul Koomaree md Guddadhur Banerjea both 
claim die lands as belonging to their respective estates. 

On the 3rd December 1847, the moonsiff dismisses the case. He 
observes that the only point he has to enquire into, is who held and 
tilled the lands at the time stated; that notwithstanding that the 
plaintiff brii^ four witnesses to support his claim, and they all sjpesJt 
for him, he ^s not credit thmn» and they are all ryuts of the 
moonshee’s* whffiteas the defendants have 8 witnesses, and it is not 
likdy that they would all weak fidsely, and Aey folly establish the 
troth of his staton^t; and foam the,en4uh;;iea he has made^ he is 
sure that the defendant is tfoht» and that crops were hia He 
dismisses the ease^ holdinfit^tha plaintiff UalHk ^ c^s, notifying at 
the saaoe tioM-.thirt this fono way arochblhe right of ary nne 

to thelandaindispoH « 

The plaintiff iqpeaiU^ ,xq)eathig his dawb.wid. stating t^ Us 
witnesses folly prove his case and are good, whilst those oi his tqipo- 
nent are ghatwiuls like hmiself, ai^ of coarse, qpeak folsely for him ; 
that the htnd is still in hb possession, and beloi^ to the moonshee ; 
and tiiat an ameen ahonid nave been sent to the spot to ascertain 
the real focts cff foe case. 

I see no cause to disturb the orders pass^ in this case, as I think 
with the moonsiff font plaintiff has foiled in proving his case, and 
his witnesses in a manner corroborate the defendants’ story. The 
defendant has filed the estifo given him by plaintiff, and altomther 
the evidence is much better on his than on the other side, under 
these ciremnajances I have confimod the moonsiflTs orders, reject- 
ing the appe^ and making the appellant liable for the costs. 

The 9Ta Febbuaky 1849. 

Case No. 7 of 1848. ' « 

Ap/f cX from the decision of Mouloee AsudooOahf Moonsiff of SouUut- 
nagore, daUd 6tA December 1847. 

Kartidc and Gonesh Mobapattor, (naintifiki,) Appellants, 

versus 

NundloU Mobapattor and others, (Defendants,) Reqpond^iliS. 

Rupees 276-5-6, wasnlaL 

This suit is brought by the plaiq{iflb W recover foe al^ve sum 
as due to them as wassUat by the defonfouits, in a case formerly 
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given in their fiivor. They state that in 1240 B. S. they brought a snit 
against the defendants for having ousted them of certain Imds and 
carried off the crops, and on the 13th Chyte 1242, obtained a decree 
against them with wassilat for that year (1240), bat defendants, 
being dissatisfied, appealed it (Na 690,) and got the moonsifTs order 
reversed; that thqr m like manner made a special appeal of it, when 
the last orders were reversed by the judge, and those passed by the 
moonsiff confinned; that the case was under litigation both in 1241 
and 1242 B. S., but no orders were passed swarding them wassilat 
for this time ; and, as they ate justly entitled to it, they now bring this 
suit in order to obtain it ; that they applied to the judge for a review 
of jud^ent, and in order to have tjus omisuon rectified ; but he 
retiKea their request, and his refusal was upheld in the Sadder 
Dewanny Adawlut, to whom they then a{q»ealed ; and, as they have 
now no other resource, they bring the joesent suit. 

Nundloll defendant rqtlies that the present suit canxtot be heard, 
and that, under Sadhms 12 and 16,BagulationlIL of 1793, plaintiffs 
are liable to tnuiislun^it for bringing it, that the duxkhast is opposed 
to Ciroalar fetter 1 1th Jannary 1839, and Construction Na 1129, and 
cannot now be entertained at all, &c. 

On the 6th Decatpher 1847, the moonsiff derides the casa> ^ He 
xeiparks that althou^ the plaintifis have filed the copy of a decision 

S Ven in the Sudder Dewanny Adawlu^ it does not at all ajqdy to 
is case; that plaintiffs’ first decree (in the moonsiff*s court) was 
cotainly passed before the Circular letter c£ the 11th January 1839, 
was issued ; but this was not the case, when their case was in special 
appeal, and nothing was then said shout giving them wassilat for 
the time the matter was in litigation ; that they should have asked 
for it when suingout execution of tlfe decree they had got;^ that, 
under Section 2, Regulation ILof 1825, they applied for a review of 
judgment, but t^ was rejected both by tiie judge and by the Sud- 
der Court, and that under all tlie facts of the case he can do nothing : 
he therefore dismisses the case, holding plamtiffs liable for costs. 

The {daintiffs appeal, declaring that the moonsiff is quite -wron^ 
and that the^ have riven him a precedent, shewing that their 
present claim u good; ^t thrir case commenc^ before the letter of 
the 11th January 1839 was issued, and, ri course, it camiot apply 
to it; tha^ notwithstanding that their petition for review was thrown 
out and rejected both by we judge and Sudder, this does not affect 
their right to bring a now suit; that reckoning from the first order 
given in their favor only 10 years and 8 months have passed, and 
only 7 years and 5 months frtra the date of the special appeal; that 
thw are, in justice, entitled to leoover; and that only one of the 
defendants has put in a reply, though anoth^ of them (Bamdhnn) 
was present, ao^ sering that the ease was going agunst him (plain- 
tiff,) in the moonrifTs court, put in a vakalutnamah just before it was 
derided, whereby he has bem made to pay additional costs, &c» 
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On looktnc over th«i proceeding held in this case, I obserl^ that 
the plaintiflr original decree (in we moonsiff’s oonrt) was dated the 
^4th March 1836; that the defendants appealed it, and got the order 
modified by the principal suddeT atneen, on the 2l8t July 1837, 
whereupon the puantiilK preferred a spedal appeal, which was decided 
by a former judge on the 20th June 1839. Before this, however, 
the letter so often mentioned of the llth January 1839, (directing 
that all omissionB of wassilat, &c., in decrees, should, in future, be 
rectified by an application for review of judgment, and not by bring- 
ing a separate suit,) was issued, and aocora^y the plaintiffs applied 
for it on llth July 1846, upon astamp of the ^ value of 8 rupees; 
■but this was rejected by the judge (and also in appeal by the Sudder 
Coiurt,) ofl^ithaifpeounds both of were being no gtm grounds for it, 
and mu tiba plaintiffs’ having so loi^ lelayra to make it. 

The question Is, after this rejection of the application for review, 
can the satqe mng be broU^t fiirward again in the shape of a new 
suit? I {think not. The has deliberately atated thin he saw no 
good gn^nuda fiar afiwriew, and his order was iqdidd in appeal by 
we dodder De w htto y iMawln^ and 1 do not see thereftwe new the 
thing ean again be mopfed in hi pKeaent duipek Under all tiMfifects 
of tiw ease, ahd as I'de ppt see reashn to inteifiire with the moon- 
siff’s ovdetd,'! have eondt^foedtlLenhrejectia^ Aet^ppeal, andhoUtiog 
^hutttiflSi (appettapts) KabiB for ooita. 


Tss XiVB FnBBlTABT 1849. 

> Chse Nob 7 of 1848. 

Appetiy^fHi tie det4ib)n of the Piindpal SvMxr Ameetif Baboo 
tinier Sebiot Chowihrff, datM 5di March 1847. 

Kenanun Chnckerbotty, (Oefmidant,) Appellant, 
verms 

Keoaram Tewarty Talookdar, (Haintiff,) Respondent. 

Tsis ioit is brought by plaintiff as talookd|||i’ to have a propor 
rent jBzed on certain lands held by the defendant He states that 
defendant in mouzah Makra, lot Sahibgunge, holds^ 83 beegabs of 
land, for which he does not pay a fair rent, and^ having called upon 
him in vain, in conformily to we fMroviwions of Regulation Y. 1812, 
to come in and have it adjusted, he now sues to have it fixed at the 
^ and tnuper rate, viz. rupees 334-11-16. 

Appellant replies that he nas in mouzah Makra jnmmas of various 
kinds, amounting to 56 rupees a year, and that, bavmg paid at this rate 
for more tium 12 years past, he is not now liable to aira enhance- 
ment; that plaintiff has not properly driined and statea the bomi» 
chu!ie8,&c., of Inlands; that he nolds in this moanzh 39-16 beeg^ 
of lakhiraj, and bcrides this 9 be^ahs nuire and two gatdens paying 
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a punc‘liuk<% jumma of 18 rupees, and alao 18 beegahs of m&l, of 
which the jumma is 30 rupees; that his cetit was formerly much less, 
but when Muddun Potedar (a durputnee^) brought a suit against 
him, it was settled between them that ho should pay 56 rupees 
annually, and this is the sum which has been paid and taken ever 
since; that he let 27 beegahs of his land to a itkan named Bam Timoo, 
but by the machination of Huree Sunkur (who is the real talookdar, 
though it stands in the name of the plaintiff,) he has been ousted of it ; 
that pliuntiff brought some suits against him under Regulations V. 
and VU. for these lands, but totmly failed in them ; and that, in 
short, he is not liable to have his rent caihanced at all? 

Both parties rejoin in support of their respective claimit* 1*0^^ 
nothing wHch requires furthmr remark. « 

The principtd andder ameen deputes an ameen to sprysy the 
lands actually held by the defendant, and after reofiiinng Kis x^jtort 
and comfdetmg his oiquiries, &c., on the 5th Mardi 1847 diotdes 
the case. Hie states that defendant has in iiand,la al^ 50 beiqgabs 14 
eottahs, oS vihioh he claims 39*16 as lakhirad, Imt whidh*'f8ther 
appears tium the statements of the witnesses, &c. to be |HtiiShukee 
^yingaquit rent); tbatof tiiis quantity,howeyer,he states that he has 
befm^oustm of 27 beegahs, whiw deducted from' the shove S(9>16^ 
whvA he claims as ft^e^leaves 12>16, whidh again beitih deducted 
ffvxm the whole 50^-14 now in hls possessimi, leaves land liable fi>r 
reot» 37frl8 ; that however defenoatit demurs to another VMi of this 
as not belonging to him (and which {dlindff can take tf he likes,) 
and this too being dedodm, leaves the actual quantHy hel(^ by him, 
and liable to pay rent, 32-14^ ; that olthm^ the phdntiff puts in the 
copy of on order, shewing that pun^ukee umd miy be assened, still 
he (the principal sudder ameen) conriders the defendahifs claim to the 
39-14 as good and valid, thouj^ he n^soli that for the 9 beegahs 
and two gardens, and which defendant prdfesses to bold under a 
separate sunud, as bad, and he remarkrubM iie(defendant) made no 
mention of it in his reply. He then obtfshsM that defendant has been 
duly served with the required notice to sel^e for his lands, and then 
p^eeds to assess ihem (^the 32-14r4) St certain rates detailed in 
to proceedings, fumg a jumma on them of mpees lQl-3-16, from 
and after 1252, and cfecrees die case for plaintiff with costs in pro- 
portion to this sum. 

The defendant appeals. He states that, ont of the lakhiraj lands 
39-16, he has jkiBt but 12, and of the punchukee lands 15 beegahs, 
thus making the 27 bee^dis mentions in his reply, whereas the 
principal sadder ameen Im deddeted the whole 27 this head, 
which is clearly wrong, and all above this 12 dionld have been 
allowed him, that his lakhiriy lands can only be taken from him 
by a regular suit, that the 27-16, (which is the real quantity held 
under me ** chaT” granting him 39-16) cannot now W assessed, tliat 
the principal Bud(tor ameen is wrong in calling these lands pun- 
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rhukee as they are quite distinct and separatCj that his m&I lands 
afe 18 beegahs, though they have been measured as 15, and tiiat 
the whole rent leviable from him is but 56 rupees, &c. 

In this case the apmllant (defendant) claims to hold Certain lands 
free of assessment under two documents, the first a "char^ giving him 
39*16, and the second aWnnud (date 9th May 1790) for 9 beegahs 
punchukce, with some gardens of which the amoimt is not stated, 
but it is said to be about 8 beegahs more. The principal sadder 
ameen admits the validity of the first, and deducts 12*16 for lands 
still held under it, striking off the 27 beegahs, of which, he says, 
defendant admits that he has been deprived. The sunud he rejects 
^n (Mid, of course, allows nothing for the land held under it. 
The defonllantai^Nsals, and declares that he still holds beegahs 27*16, 
of the hec[|^s 39, given in thoc^ar, and beegahs 2*10 of those ^ven 
under thulimnd, and calls both documents valid, and states that all 
these heids should have been allowed him. It has been shewn that 
he bdldl^ (deduotfa^ the bcK^hs 5-4,) in all beegahs 45*10, and the 
queatinn is how much of this is liable to assessment 
I jgene folly into this case, and, after mature consideration, 
qtutoiaanee with tite principal snddor ameim in the view he has 
tshan tn it | think with him that the defoitdant’s (appellant’s) 
sunud* is invalid ahd wdrthleaa, and,«f doarsD!, therefore, can deduct 
notiiififf for the lands held undeq^ it , Under these circumstances 
the omy title he has to hedd land of assessment, is the char, 
whichgivea beegaha 39*16. ' He admits that he has lost 27 bet^hs 
of land not Ushle to rent <(12 'of them, under the char, and 15 
under the hnnud, but as I do not recognize the validity of the 
latter, of ooufoe the whole 'of jhese 27 beegahs must he deducted 
from those held under the 'duw, which is only what the principal 
suddw ameen has dooeti >Theie k no dispute as to the rates fixed, 
and therefore, as under all the focts of the case I see no cause to 
interfere with the oideta already passed, I have confirmed them, 
dismissii^ the appeal,' tush’hclding appellant liable for all costs. 

' *■' , |. 

, ,, The 13|^h Fbbeuaky 1849. 

Case No. 10 of 1848. 

Appeal from the decision of Kazee Hamid Ally, Moonsiff of Sona- 
mooky, datm the 3rd December 1847. 

Musst Hurodossee Beebee, (Plaintiff,) Appellant, 
versus 

Soohhnl Mullick and others, (Defendants,) Respondents. 

Company’s rupees 53-5*2*2, debt. 

Tiue case, qr^nally decided by the moonsiff of Sonamooky, on 
the JiOth September 1846, was remanded by me qn appeal by the 
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defendants for fiirther enquiry, in my proceeding dated 27th April 
1847, and, haviim a second time been disposed of by hint, is now 
appe^ed again by the plaintiff. The particulars of the case are 
dets^od in my orders of the above date, and it is needless to repeat 
them again. 

The moonsiff has now reversed his former orders, and has dismissed 
the case. He remarks tliat, although three witnesses qteak in favor 
of the plaintiff and to the truth of nor statement, he does not, under 
all the facts of the case, credit thdr testimony; and that it is not 
satis&ctorily shewn for what purpose the defendants (who are quite 
unconnected with each other) mould all have jointly taken the 
money, or indeed why it was taken at all, whilst on the cither hand 
the dl^ndant9* witnesses speak clearly to the parties having fer 
some time been at issne ; and that, as under the further eridence 


taken, he does ^not consider the plaintiff’s cate estnUished, he dis- 
misses her daim. ^ 

The plaintiff appeals. She states that she had Other witnessem who 
ndg^t l^ye been examined ; that those whose depositicMti have been 
tajki^ tfisak dearly to the feet of the moneys hdi^ beneowed by 
the drfeadants, and are each and dl very lespectabm people; that 
vqnr great delay took place befere the defendants iprre in thdr 


9 and that aenttki have iievi^ dene so ht of whieh is in 

^Vor of the truth of her ldaiinr->4jiat she merely heard diat a decree 
been given in her favor^ and not that two of the dejKnjdants had 
hem exempted from it (by the first decisiotn;^) or she wonld cer- 
tainly have appealed the case then; that the moiiey lent as a 
good investment, and for profit; and that she has denJings of this 
und with other persons, and, in fiietp lifts obtained Sacrees against 


them, &c. 




I have gone fiiUy into this eftse, and Ideally see no cause to alter 
the orders passed on it I am not at all iftiimed of Ihe truth of the 
claim, nor do 1 think that the plaintiff assigned^ satis- 
factory reasons for the defendants (tmoouniecli# as they all are 
with each other) having borrowed tho money At sJh ThsT moonsiffs 
jiersonal enquiries would shew that two Of them loast werft^ lander 
age at the time the bond was written^ Ws, no doubt, throws 
much suspicion on the whole transaction, and is backed by the state- 
ments of the defendants’ (respondents’) witnesses of the parties being 
at issue* On the 'whole, as I do not consider that the plaintiff 
(appellant) has sadsfiicthrily established her ease, I see no cause to 
interfere witli the orders passed upon it I have up)held them, reject 
ing the appeal, and holding plaintiff (appellant) liable for costs. 
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The 14 th.F£Bbvakt 1849 . 

Case No. 9 of 1848 . ' ' 

Appeal fr^ the decisioh of. Kazee Hamid' A7ly, Moonriff of Sana- 
moohy, dated the Ith ijiecemier \8A*1, 

Nolfer Chusd Manjee, (Defendant,) Appellant, 

Ohpndmierain and others, (Hinntiffs,) Respondents. 

This suit is brought bv fhe plaintiff to recover the sum of rupees 
294-2^15, as due to nim by the defendants for moneys collected by 
them and not-ac(;ounted for, yrhilst l^ey were his gomastahs. He 
states that : he certain laklnriy lancb . in|noi^iadi S^h^- 

munpBpr^.pezgutt|a^ BaJToharai^ over wlndi he, i|^^inted Nuffer 
Maniee^gofttasgi^j Becwrr^ ^f .Knntlil il^kttur mat the appoint- 

nieni was raMe! in.' the first uistuice on ,15th AssaK. . 12^0, the 


h»ib!Q!i(de0n% on plamKsper, Ifutnn 2B4^n^un 

folMnHM,4f¥^1Si^e4ah^ si^pt 

on thehr datieS:^^c.$ <n>\%l.st 
4i!a^46^jiii»e7 M,# anli^leo^lof.aci^^ wl»im\it^»|^p;n^o,Qnt 

iwrX4^yi, fo 5 |fhich could TOt 
BCCQM^,#aRf^ |ie&nowlg|Png 

and|>rfMw|!|g^ j^.j^ sui^'ai^,si;^^l|j|||^ by a perscinufui^ 
lA>llm<3iho!|^i<dd llpihipees.of it^lnM^^Oir!^ bemg still due, hblv 
8eeka%ii|BpO£p^ fi^ iotweat^.^^ making in ml the sum w Ci»n- 

» L _ -'rssa'i a? Bf* ' ' . .-‘.ii; ^ 


panjlsBlW 

Nuffer* 


^^^2V15. 


Pattur, but 
would mana^ 

wouldjhe us^j I 

regtdaitJetmidj^M^^ 

were caified^HL^hia?^.! 
held re^[Kp;|p^lmat,(dn JI 
on, iin^m!i Aonete^feli^inch 

ckin^been well fiMpMkV*^ 


S d|^ inpl^ and denies the justice cff the 
e ji^|ip|lfi^..i^ked him to be security for Kumiil 
plaintiff tdd him that Kumul 
nis (defendant’s). name only 
to 1^0 would have given 
^seen and ascertained how matters 
^ia?^aa,he>w nothing of the kind, and cannot be 
^t.tdn .|^if<t plaintiff paid him a sum of money 
would not have done had his present 


On the 7th December 1^7,'. the moonsiff, after conmleting his 
enquiries, decides die case, remarking that the plaintift has fillip 
proved his claim ; that, notwithstanding defendant’s assertion that lus 
name only was to be used, it is quite clapr that the claim against 
him is just; that lus (dei^dont’s) witnesses am non-resideiA-.ai^tOf 
low caste, and that in short he does not credit, what they say; and, 
under all the facts, he decrees the case for the plainti^ 

Defendant appcala He states that the enquiry is incomplete and 
full of errors, and the documents bad, and written on stamra of 
in«id «q"«*e yalne, being written on tme rupee paper, whereas mth the 
powers grants by. them, the papers should have been of 8 rupees 
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value, tliat the whole thing is full of contradictions; and that it is 
bpr no means clear who was really the gomastah and who the stou- 
rity ; that the signatures are disumilar, and the witnesses quite differ 
in their accounts of the thing ; that in 1248 plaintiff paid him. the 
sum of 391 rupees, which he sur^y would never have done bad he 
had this claim against him, and that no explanation’ of this has'ever 
been given ; that be had further evidence, but that the moonsiff 
would not take it, the case being decided so near the dose of the 
year ; that local enquiry should tore been made as this would have 
shewn the truth, and proved who really collected the pioney, && 

1 am not altogether satined with the miquiries made^in this case, 
and think thmn mcomplete; but independent of observe that 
the dddamei^;lip«U;|rUdh ^e daim is really Ibibsied (the account 
drawn' tq> oh . ilet ib'sar 1^2, and signed by . flill^?def^QcttoitS who 
engagOi^ pwii^ bidance due) ds'^ pjain pa||^, ithdia^ itS'pr^ 
state cactoqt M ’VeodVed^-lhiB thb nmensiff hiu' quito ovmriqoked; 
tlu^^ it«bao||pDaddto»*t]i|imlealiid:<bwit‘iu ibe-Cliuidflr Ob^'of 
th«|^ Jiajiuaa^l8ii^,:NoAl'^^^l?i|dar''dieBed]puai^^ i'have 
deipiied.|i^'a»^^(K€ve^^ t^o >i|to<M»iff^ retoanded 

Itetructioi^^' h$te to Utocee^ib 
is<i^i8ttmtoi(^^|o the pre^^dui^ the above €!iienlar/4nd«paM dteh 
qaiKalb, as he*iei^ deenr|ifb|>ehhiridi reference- to get(iiw'^‘ffie'>^atn- 
t^Shs’oeqBont stampt, afeei^’ivhieb) in ^ eventof thhi- perfnit- 
ted^'^'^U take such farther >evidmice in the ease as.^^the Vparties 
hu^-wiA to bring forward in sopport of dMh^ -dohna^'^*|iDiu 
decade accwdingly. The usual ombr fo#^hdilini'iffdato 

The 26th " v 

Case No. 198, of 1848. 

Appeal from a deeition of the 

Noorvl Hoeeein, dated, , j, 

Kam Chand Adbecany and o&ei^l|^De^duat^ i(||^|!dfauits, 

, , : , V . . 

Oour Mnndle, pauper, (Plaindfijl) Respondent. 

The plaiotiff sues in this case to recover possession of certain 
lapd^ &<|S>^,£[Um which he states that he has been ovnted by the 
dedradaata ’il^vaihla tltot he.ferm^ brought a suit for ffiese 
8an!e4«ids against sons'tff his partners, and the lydts (defdidants,) 
andcsK tbe^th Idongh 120 ^ a decree fer them; bnt'it was appeals 
W ;Ntir8iiigb Adhecany, tatb«r of the d^ndant . (appdlimn 
Chand notwithstanding tills, having abed out ezectmon of 


it, he was put ip pdpsession <u ^ land, when tiie ryuts (defendants) 
decdved him by promiaiiig to'j^vehim a share in tiiocropi^ wMch 
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were then ready, and further to give up the lands themselves to him 
altogether '; but having failed in doing either, they have in truth again 
oustra him from them, although ms rights were confirmed in the 

S al above sraken of. He therefore now seeks tn be restored to 
i with wasilat, &c., laying Ids claim at 229 rupees. 

Ram Chand. A^ecarry and the other defendants all give in sq)ar 
rate replies, stating, generally, that th4§* are mouroosee ryuts in the 
lands in questicm, but have never derived the plaintin of them. 
They all describe their different holdings and the rent, &&, they pay, 
(but I must say that they do not very clearly or satisfactorily do 
so,) and dedare :tlutt jdaintiff has no right to the lands, but only to 
rent, &c., as msS^i;.' 

The plaintiff not rejoin and indeed talsea;no fiit1her notice of 
the ddendwitti'^llf|il|m V',.*' 

On the.lm April' 1848^.fh[? nloensiff deciddi tiwease. Ste states 
that none of the defeudains in ^eir «<^^;until after the plain- 
tiff had/breat^^orward i»‘tlin ^aionse 

forthi|;#l|thd haddhen call6d*;<4*^^*^N'b(undev<>n^ 
prdtra t|^vak^ <ihtadithaktwji^hiad twoun 

atteiitihai^ liii^ do ^dn; bad then 

dndtiiaaf^^iiftidxhg'th^ theisiStoilW' of quite 
the witnesses, wild hadine^ratoed^’were ceiitetiy g jvlqg 
evideneaiirthe. ooUrtsand were no|taru«fetif|orthy, whereupon he^e 
moonsifi^. had oider^ them: both (Under Act L Of 1848) to Be’ put mi 
security ^d(zeerziSidhsb,)'tU^ wmchuhey had kept out oftiie way. 
He thmi the merits of the case, and says that, 

after loomr& over the decree fiorm^y given in favor of the plaintiff, 
it is quite etettr^fhat he (j^aiatiS) is entitled to get the lands whilst 
no meUtion is U^e in It thf^uefendants’ having any right to hold 

as tenants, &c., "iuidm' hto^ aod^ therefore decrees the case in full 


for plaintifi; 

RfuitChal^i 
mooUsiff’s 
has .idle 
had no _ 
remaiks as to the 


td^|iif^dant8 appeal. They, state that the 
.tidk|w^:.are quite insular, inasmuch as he 
suiplementary plaint, whkdi he 
:%]tiifo: alone is fatal to his case ; that his 

„ which took place in filing thmr replies are 

nnmdled for, as he idiotild not have taken them at all had they been 
to blame as he says; wher^ they were quite prepared to prove that 
the delay waa unavmdable; that he is 'also wxoim as to plaintiff’s 
former decree, as in appeal the orders were modi&d (22na August 
1845) by a former judge of tins court;' and they (appellaBt8^)'l)isng 
proved to be old ryuts, and to have bad no hand in ousting plahmn 
(impmident) firom the lands, were exempted ficom sSk. wsie^dt^M&tr 
undm it;> that-a pmusal of ^ proceedings then held'will dl<thm 
right-and be quite-condusive as to their claim as lyutp ;> thatini^ no 
enquiry has b^made htto the meeent case; even fmppot&ig fhe foatter 
of me supplementary plaint to be such as may beovmlo^ed, &cv . 
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From a perusal of the proceedings held in tliis case, it appears to 
me that tliey cannot for a moment be upheld. The moonsiff has clearly 
illowed the plaintiff to file a supplementary claim, which he had no 
}H>wer to do, and, besides this, h^ acted very irregularly in putting 
the witnesses on security, before** he had ever examined them, or 
ascertained what they would say, and this, of course frightened 
them away. Independent offiiis we case has by no means been fully 
entered into, and the very decree he speaks of as proving die plain- 
tiff’s claim, was, it appears, modified on appeal, and the defendants 
exempted all liability under it, on the grounds of their being 
simply lynts, and of having had nothing to do with r^ard to ousting 
plaintiff from the lands. 

Undllr all the facts, I deem it my duty to retnm the case for 
further and*' complete enquiry, and the moonsiff will, in the first place, 
considm' the tdundff'^ (respondentia) plaint, and the arot in it, and 
pass sddt onsem as he think proper reading it ; end sho^d it 
be smsh as will still admit of its Imii^; earned on, he will then mve 
the defelldantt (appellants) an opportunity of explaining the d^y, 
letdidi has taken plaoe in filing their replies, and in short take such 
evidefiOa iU' the parties^ may nring in support of their respective 
cldmt, after which he will, of course, decide it upon its merits. 

reference to the above remarks the appeal is decreed, (the 
momtliiffll orders being reversed,) and the case remanded for re-in- 
vestigation, and the usual order passed for tiie return of the stamp 


Tub 26th Fbbboabt 1849, 

Case Na 64 of 1847. 

Appeal from tjie decinon of the Moott^ if IBladJuakt^ore, Moulvee 
Amdoollah, dated 16t& £ieefmbeK 1846. 

Mussb Heeramonee, (bjs^drat,) A-H’^Uant, 

versus 

Nudear Chund Biswas, (Plaintiff,) Respondent 

Rupees 45-9-6, to reverse sale and obtain possession of land, &a 
This suit is brought to reverse the sale of a tank and parcel of 
ground mn/fa under we following circumstances. 

Plaintiff states that his grand&t^, Purmaaund, had five 
brothers, himself being the eldest, Manick, Hridoy Ram, Bhowanee, 
Kumlal^unt, and Keclamber; that Bhowanee^ however, left the rest 
many years ago, taking his full share of all the juxiperty, the othera 
remaining in joint occnpancy of the rest of it ; that after a time 



ZILLAH WEST BURDWAN. 


21 


Kumlokant, who was childless, gave all he had to his (plaintifl's) 
lather, Nelial, who at Ids death came in as his sole heir; that llridoy 
Itom also died, when his effects were duly divided betw<*en tl»e sui’- 
viving brothers, all sharing them equally ; that some time after this 
Manick gave plaintiff his share of the property, doing so by a hibba- 
naraah ilrawn out and vtitnessed by a number of respectable people, 
and dated 28th Phalgoon 1240, but as he (plaintiff) was then a child, 
it was for a time entrusted for him to the care of liis father, Nehal ; 
that subsequently Itehal’s second wife, Musst. Heeramonec, brought 
a suit against him (Nehal) for maintenance, and, getting U decree, 
sued out execution of it, and in so doing attached and sold certain 
])ortions (a tank and parcel of land) of tiie projperty ^vmi to him 
(plaintiff) under the abov^e hibb^ declaaring tlwt it belonj^ to Nehal 
liimsclf, and, though he (plainti^ pat in a clahn for it, from his 
l>cing unable at that time to prosecute it, and jmt in bis proofs, &c., 
it was rejeate<l ; that in the proceedings then held Musst. Mugguii 
Monee, a daughter of Neelamber, also put in a claim for l-4th of 
the effects attached and W coUuuim on tlie part of fhe dt^^edar 
(Heeraanonee defendant) her claiRi was allowed, and l-4th beihg 
deducted as^belonging to her 1ihe^:^t was sold; but as mtmtb>all of 
it under the hibba bmonged to hiiD, and not to Nohal at jsll, he now 
brings this suit to have'um sale set aside and the proper^ restated- 
Musst hjfriggun Monee replies, denying the justice of the <daim. 
She States that her frtheri Neelamber, outlived all his brothers 
(Bhowance having previonsly separated,) and obtained possession of 
their rcspectivo snares; that the whole of them, excepting Furuia- 
nuud, who l«dt two, sons (Nehal and Heeraloll) died childless, and 
that in this way ^e is entitled in right of her father to 12 aiiims, 16 
giindalis of the whole estate, whereas Nehal, not content with wliat 
justly belongs to him, has managed to oust her of the greater part of 
it, and now holds 12 annas, whilst she has but 4; that Nehal, 
being awareof her intmition of bringing her claims before the courts, 
has up this stoiw of the hibha, aud hopes by getting it sanctioned 
in t& way of stoppiiqg her, and t^'gaining the property without the 
expence of a Tegmar wit itbr it; that the present claim is unfairly 
valued, and the hibba itself false, or it would have been put in, in the 
case of executi(m, and that her clidm to l-4th was then allowed, as 
she was found to be actually in possession of iti 

Musst Heeramonee defendant (Nehal’s wife) replies much to the 
same e^ct, and states that the bibbanam^ is false. She adds that her 
husband, Nehal, holds 3-4ths of tho propertj^, and Mnggun Monee the 
rest; that tlie property, tlie sale of which it is now sought to reverse, 
was originally obtained byPurmanund, and not by Manick, through 
whom plaintiff claims ; and that until a regular suit is brought to 
prove and establish the hibba, it most be held to be invalid, &c. 

Tlie moonsiff(l6thDecemW 1846) in deciding the case, remarks 
that tho plaintifirs witnesses fully prove the fiwt of tho hibba, to 
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whicli indeed NeelanibtT (Muggaii Monee’s father) Is a witness, 
wliilst those of the defendant in a manner corroborate it; that the 
plaintiff* puts in an order (No. 3307,) shewing that the tank and 
the land, whose sale the plaintiff seeks to reverse, were actually 
held by Manick, which order too was upheld in appeal ; tliat all he 
has to do however is to see whether they really belonged to Nehal, 
when sold, or to his son (plaintiff,) and that, as he is convinced that 
they did not, he reverses the sale, and decrees the case for the plain- 
tiff^ but adds that his order shall in no way affect the rights of any 
one to hold them either under tlie hibba, or on any other plea. 

From* these orders both the defendants appeal, Heeramonee in 
this and Htmgrhi Monee in the following case. The former declares 
that the hiwa is not genuine, and that its validity can only be 
established by a regular suit brought for the purpose; that every 
thing proves that it is false ; and that it was not put in for a ftay long 
time even in^this case, to say nothing of the one for execution ; that 

I daiutifTs decree (No. 3307) is no proof whatever, and ^that tliese 
ands, were obtained by Purmanund alone ; that all the witnesses 
yffin not exandned, and that the case is consequently incomplete ; 
and that she has formerly proved that her husband Nehal held die 
lands, and ttiat the sale cannot now be reversed. 

The only point for enquiry in this case is the validity of the sale 
soug^ to DC reversed ; and tiiis must depend entirely on the fact of 
the property attached and sold^ having really bclonf^ed to Nehal, and, 
in tnc proceedings then held, I see nothing which satisfactorily 
proves txiat it was his. His son (plaintiff) even then put in a claim 
for it as liis, but neglecting to file his proofs, it was struck ofl*, 
whilst another, maoe by Muggun Monee ^defendant) was allow c*(l 
only because Heeramonee (defendant) die aegreedar admitted it to 
be just. I see nothing tliroughout the whole proceedings to shew 
that it was bond Jide Nehal’s property ; and it was never even pre- 
tended by Heeramonee that her busDand NeKal had no other assets 
from which the amemnt of her decree , could have been realized. 
Under all the facts of the case [ colour 'with die moonwff in the 
\iew he has taken of it as far as re^rdsT the Jjeversal of the sale; 
but as he in the end of his roobakaree goes hejrond this fold passes 
orders with regard to the l-4th formerly allowed to Muggun Monee, 
and which he should not have done, I have modified h^s order in 
this respect, leaving matters as they were before tlie attachment aiul 
sale, and each party the option of taking such steps as they dwm 
proper in support of their respective claims. The apjieal is therefore 
ill this case oismissed, and the order of the moousiff modified as 
above stated, — ^the appellant being liable for costs. 
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The 26th February 1849. 

Case No. 62 of 1847. 

Appeal from the decision of Moulvee AsudooUah^ Moormff of Radha'- 
nagorcy dated the 16#A December 1846. 

Muggun Monee^ (Defendant^) Appellant^ 

versus ^ 

Nudearchand Biswas, (Plaintiff,) Respondent. 

This is a separate appeal made by one of the defendants in the 
suit brought by Nudearchand Biswas, to reverse tbe^sale of ^certain 
property belonging to hii^n ; and as its details haW alr^^y been 
given^in No. 64, mere ia iio necessity |o repeat thepa hor^ A simi- 
lar om^ has of course been passed omit,, exce^in^ that appellant 
has bc^^allowed costs (the appeal being decr€$edyin proportion to 
the axnbui^ of the mopnaiff’s order, which has been naod^^ 
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PiiKsiiNT : F. SKIPWITII, Esq., Judge. 

The Sniy Febiiuary 1849. 

No. 129 of 1848. 

Appeal from the decision of Bahoo Sathcowree Deh^ Moonsiff of 
Zorawurffunffey dated the 2^rd Fehruanj 1848. 

Ruzeeooddeena App^llant^ 
versus 

Sro^iarain, Respondent 

The respondent bron^t this action to reverse a summary deci- 
sion of the deputy collector^ dated 7th February 1846, and to 
recover frdm the appellant the sum of rupees 15*^, illegally taken 
by him for rent The impendent states that Musst Urman lBeeb<^, 
has an ehtimam pott^ from Deiah B^bee, and that he cultivates 1 
krant 16 guudahs of it, and pays her rent 

The appellant states that he has an ehtimam pottah from Deiah 
Beebee, and that the respondent voluntarily gave him a kubooleeut 
for the land (2 krants 10 gundahs) in bis cultivation on the 25th 
Bhadoon 1207, and that this was proved before the deputy collector. 

The moonsiff, in liis decision, observes that, both the appellant and 
Urman Beebee have filed pottahs given to them by Musst. Deiah 
Beebee, but that Urman Beebee’s is dated previously to that of the 
appellant, and he therefore reversed the deputy collector’s decision, 
and decreed the ainormt darned. 

From this decision the appellant urges that the pottah given him 
by Deiah Beebee is fiilly^projedi as also the kubooleeut executed 
to him by the respemdept.* 

The points to be dreaded in this case are, whether the land was 
cultivated by the respondent, and whether the kubooleeut given by 
him to the appellant is proved. On the first point there can be no 
doubt, for the respondent admits that the land is in his possession, 
and he has filed the receipts of Urman Beebee to shew that he has 
paid his rent to her. The kubooleeut alleged by the appellant to 
have been executed to him by tlie respondent was not filed in the 
moonsiff’s court, nor did the appellant bring forward any evidence 
to prove its existence., He filed it in the court of the deputy 
collector and, immediately after the decision of the case, obtained 
its restoration to him. The quantity of land in the kubooleeut was 
stated to be 2-10, whereas the quantity in the appellant’s pottah is 
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only 1-13-3, so that the reason of his not again filing it is obvious, 
"i'hc moonsiff ought not to have given any opinion in this case upon 
the validity of the pottahs bearing the signature of Deiali Beebee, 
us this suit rested entirely upon the kuboolceu^ His order, however, 
reversing the d^isioli of the deputy collector, is correct, and I there- 
fore confirm it, and dismiss the appeal. 

The 3rd February 1849. 

^ No. 267. 

Appeal fr^ the decision of Moulvee Gudah Hossein^ Moonsiff ' of 
.P , TmiM Division, dated 27th March 1847. 

YoosoQf Ally, Appellant, 
versus 

* ^ Kashinath Podar and others. Respondents. 

>The " respondents sued the appellant and Mahomed Tukee for 
moHey^ ^borrowed by them. On the 4th November last, the case was, 
upon appeal ot Mahomed Tukee, returned to ,the moonsiff for 
ix^^ti^alaon, for the reasons stated in4he pro<^ding of that date. A 
rep^tijopei of diem is tmnecessary. The aj^llant 13 entided to the 
vaiu^*,df the stamp. 


The 3rd February 1849. 

No. 310i. 

Appeal from the decision of Kazee Furahatoollah, Moonsiff of 
Bhqjporrr, dated &th May 1848. 

Sheik Obcdoollali Khan Buliadoor, Appellant, 
versus 

Musst Bachonee, Respondent. 

The respondent stated that her fath^ had nn ehtimain pottali 
for 4 k., 9 g., 2 c. of arable land, add 9*i, 2 k., 1 g., 3 c. jungle, 
which Chaud Ghazec,' in collusion with the zemindaT, <hi her father’s 
death, widiheld from her, and she therefore brought this action to 
obtain possession. The zemindar, the appellant*, stated that, on the 
death of the respondent’s father, the land became waste, and he there- 
fore let it out to Chand Ghazee. 

The moonsiff decreed possession of the^lestate to the respondent, 
and declared the appellant liable for all the costs of suit, amounting 
to rupees 16. After appeal, the parties filed a soolehiiamah, in 
which it is set forth that the appellant has paid to' tlie respondent 11 
rupees for costs, and that no raither claim on this account can be 
made; that the land in dispute shall remain in possession of the 
respondent, who shall i)ay annually to the appellant the sum of rupees 
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ileas^ I there- 
in conformity 


3-5-9 for the arable land, and shall bring into cultivation the waste 
land within three years which time she shsll pay rent for it at 
the locsd rates. Shtrold the re^r^dent omit to bring the waste land 
into cultivation, ^he appellant shall be at libertyj^at expiration of 

three ycarj^ lease it out to any third party he ^ 

fore amend the moonsiff’s decision, and decree tiiOt 
with the soolehnamah. ^ ^ 

* 4 THB 3 rd FEBRXTA 39 Br l 64 »r 
,, ^ ^ No. 582. 

Appeal tkb decisim of Mouhee 

flnt Tmn daUd, 30lh 

Wolu»d KtaD, AHmiri*, 

vkrtUM 



^ I Kwamr AUy, ^ 

The respdnSditi^BtEtes lid puvdhasdd ~ 

Backer Hud liiat ^dtt^lWit claimed it 
Becbe^ji «aeOt»Wd ave him- 
not lody iMflccordiii 

on the 20^r cmwim X2 (m| ittSf matitdfies this 

The ajppellttit d^t^^ idl^HNlKiWlcdge of the transaedm ; 

moonsifij conit^aciw the teittmetion proved, gave a decree ^ 

amount Tjhe appoint tlie transaction is not proved^i^ 

that, if it had,]|)een true, B»,j(l)^^hour3 would have been awore^it 
Thri-o witneaBtt were exao^tlidd on the part of die respondent, two 
of whom stutre they were when ^e money was paid to the 

ai>])e11ant; the other only hfEld ofthe transaction. I cannot however 
ciedit their e?lSdt(li|«*VIlte, price of a curry stone docs not exceed 
8 ann^s, and. mpoHdent tiever tirged the claim for two years, nor 
trttfffidmqp ^ therefore reverse the moon- 

m dii[!Biis8^h suit All costs in both courts to he 

4^ '*'TAbI dsD Febbvabt 1849. 

’ / ^ ; No. 456. 

Appeal fr<mJmde(;mciA of Mr. Wright, Mooraiff of Sundeep, 

' f y V '' 2«d Avgust 1847. 

Zum^^brooddBen Helmed, Ashuck, and others. Appellants, 


mentii 



Sonaram Bi 


verms 

^d die Receiver of the Supreme Court, 


Thi8 was an action to reverse the summary decision of a deputy 
collector, dated the 11th July 1846, and to recover tie sum of 
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rupees 53-3-5-1, from the appellants. The plaintiff Sonar.uii 
btated that he and tlie respondents were in possession of a taluok 
named Mahomed Akber, situated in turuff Bowanneechum at the 
aimnal reotel rupees 49-3-11-1 ; that he pai£l in the year 
1252 B., the 8^1041^ of rent due firom him for ths hmniion of the 
tiilook in his bat that, notwithstanding, MlC'Bi OTtowda, 

the reemv# nt fihpnsme Court, brought an actim against him 
juinUjwith tii|[;iielgl6r shav^,. and obtain^ a doeiee in the court 
of depiilgr t^Psotar % rnpees 63-3-5-1, inoln^hop' of expenses, 
jto* therefore brought Jthis to ruveise 


his partners their respective shares, 
he has received thS rent from Sonaram, 
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blirkundauze of tho gaord, for damages for executing an order of 
this court, in die court of the moou&itt, and the case was accordingly 
scut for by mje. 

To«day, ip dib presence of both parties, iticainis before me for 
tiial {Must sets forth that on 26th Jaa«i2ngr%i>t, the plaintilF 
was in courts it’hien the burkanndauze turned Mm opiji ojf it, Wause 
he was spitting, and that by domg so hiS (diaiiaetNV hast damaged, 

and he therefoiro brings this actipn ItiHri' IS^t'jrpjwes dances. 
On questioaiag him, the plaintiff admitis that * the thsffkuplilize 


was acting in obedience fo the orders of this (tourd imi i 
lias received no Inju^, his action OaunetbCsustainedL Vm 
\ lolencc is ploadiM in the execution of the order ) and m 
were tenahle, no pvooesaiof court cpnld ever isBu«k<^ I 
imss the hvSt yrith ebsts. 



i849.<» 

Apf)eal from the Qvdah Hoisein, Moomiff of JfHli 
ZVaon the ilth December 1848. ' 

CSlooTcSiaOim Appellant, 


KoodtK) Podar, Respondent 


ti^ his father and the defendant inherited 
instrument ior sac nfieing goats, and that 
the^u|||Pn mlraKdo^ and that he also, on his lather’s death, iiad 
it m cuiunpimj^ hi| uncle, but that bis imelo has lately refused 
him the use <n il« Jmd as the value of it is 2 rupees 8 annas, ho 
brmgs this aatfou to recover half the amount 
The defendi(||[|t atotos thpt, on the death of his father, the property 
left by him wa# ^vil^ lud that the khergoor fell to his sliare. 

The appSjQant prodtk%d two witnesses, who failed to prove that he 
or his father bad ever used the instrument in common with the 
defendant, and they stated moreover tliat the defendant did not live 
in the same house with them. The moonsiff therefore dismissed 
the claim ; and, after reading the evidence, 1 see no reason to doubt 
the correctness of his decision, and accordingly confirm it. 
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The 20th Febbuaby 1849. 

No* i.33. . 

I > < 

Appeal from of Mmheo Gudah IToshein, Moem/riff of firnt 

^ Tovtn iDMroB* dated tite 25th Februeurj^lddfi. 

and Mus&t Zoinnb BeobiM, Aj[>pelknt8, 

JU )4 $i«rknndauzc. Respondent 

iWl J4)pelkjp,t> Zeinub Bce- 

kii I ftat *be witlt Biiid4liHP®*^R‘*boinan 

S ray witib WjpersoaillfO^UiAients of groat 
IW icliciift to of the 

he a firab addon for the 

dit^^'^^vb ^bee, pleaded d|voro%«iid tu^ tliat tiio 
^$^eied bimaelf liable to be itoosoited, as be had 
bring a fresh at^oa for the valoo of the 
. to have bem carried awsgr by 
ndTf^ nod nodoed 1>y the n^pc®^; and, as die 
' ' to lawre her diyonee, the tnootisiff gave a decrt.‘o 
le now again urges that the ^espond^t has rendered 
j’ liable to nonsuit, naving oWy sned'fr^ portion of his claim. 
, ill iS'correct Agreeably to pii|tgra|ilh4 tf Circular letter oi 
^ • 36 th September 1847, the respondent nSOWdio nonsuited, and 
I accordingly nonsuit him. The coStS^'tlf Blblt fO ho defrayed b^f 

The 20th 

Na 142,* 

Appeal from the decision, of Baboo Ifob^hore 


from the decision of Baboo Neb^hor^' Motiimff ij 
second Town Division, dated 2(iln^#eiPT|l^^^f84i^ 

Mra Esprasa Dias, ApjMihijlllt, Bf 


•if 


versiLs " V' J 
Mrs. Isabel Gonsalves, RespH^eni j 

This was an action brought to compel tho^P|4{l^ tl open a 
drain, which she had filled up by throwing from a 

tank in her possession in^o it, and which dram b^l jbli^ «lw^ted to 
be kept open by the orders of the magistrate* ' * 

The appellant pleads that she cleared away the sktid from the • 
east bank of the tank agreeably to the orders of the magu^ate ; and 
that the respondent now wants to obtain possesion oi the land 
adjoining the west bank of the ntillah, and that in the year 1846, on 
tlic 16th July, a decree had been given against her for lliis very 
land. 
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The uioomiff atates«itliai|t the former deci'sion was for tlie wosl 
side of the nullah^ md this is for the east, and he therefore deputed 
an ameeti to inspect the ground, and took evidence to the point, and 


recorded his opinion tliat it was proved 
asserted by the fespondont, been filled 
therefore It to be opened. « n 

The appellant urged that the xnoonsiSPs ded 
former decision, dated the IGth iJtdy 1846| am 
not filed in th^ case tlie appeal was adlja«t0^ H 
aj)pellant was desired to tile a^o6py ydi 
she has do, and heVpl^dolS^ 

for the omiasft^i mid 1 thorefibils'<^njbm'^ ^ 
jpiieaL . *4 , 


fcj^ nullali had, as 
pjappella^t, and he 




> Thb aOXB 

■ So-Jldl. ].’■* 


4 '** 

Appmffttfi Ute dneitum.’ ^ Mouh^ 




MubSt 




* Sli^>,;l!w#a8ed, Appefl«)its,*gt 

‘ ^ ~ ‘ If 

, .4 ^ k*»«9a* - ,,, V.; 

s Respondents. i 

Tiic appon»n|a*|l|)|^4k| Allr Shah lent Mahonie<f Kamiil 


the sum of lOQ aedi 
was (hrmm cmjb w 
the respondcntd^lto 
MuhomCd Ilossein 
obtain it, tQgeibfir 


bl^d, dat^ the 5th Sawmi 1 197, which 
^ tp^, wd that of Mahomed Hossein, that 
9 ^ever farthing of the amount, and as 

ras lik> Sbttercst in it, they bring this action to 
ith thOfSiiLiilo amount of interest. 
dfKUjf^ the Bond, but states he borrowed 100 
AJly*. sKfjtd mortgaged to him some land from the 
ehe^,mi^ of mo debt with interest thereon 


S 5 , the brothers of IJJ^ahomcd Hossein, presented 
they had no claim, as their father was not 
n, though his name was entered in the bond, 
ed the bond proved, but would only decree 
ed lloBsein’s name was recorded in it, and 
est as a period of eleven years had elapsed 
since the date of the transaction. 


The appeal was admitted in September last to try whether the 
appellants could receive the whole value of the bond and also 
interest thereon. The respondent has been duly served with notices, 
which he h^ acknowledged, but he has not appeared to defend the 
appeal. 
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As it appears that Rajee Ally Shah Gdvftpced the money, 
and the heirs of Maliomed Ilossein have flteljiMl hAve no claim 
upon any pait of tlie money, the appdtfV^ eiptitled to tlie 
hole. To also they are entitled, aa ttction 1ms 

been brought wMoiQ lj|KP|riod of twelve years. I«(;ho];«fore aiiiciid 
the mnniriBat daMston. decree to the annellants the (mm of 100 


riip aM 

M . W MLu]k|S 

4ipnf Jfn 


B dlM^iod of twelve years, I«(;ho];«fore auiend 
pb uta decree to the appellants 4^ sum of 100 
,fOQ rupees interest, and interest tiiereon fiom 
i|||t|l||N|is i^ate of irealiaation, and also costs oi suit 

1849. 


'> 4 , 


^•^edtiofi. SMkcaiijihe Mmaff of 

1848 . 


Miy. oni others, BespotideA^ 
that ft ti^ook BapAnaaSk Bass was ^Id in 
thn^etf Jl;ft8i|t ihittl IVIUdMdlfeed Ailv Shumshaie 

<]iati ne iselied he % toppeh hdd by ,nim, and has 2 )<iid 
July ^ it, from we years 1198 to 1208>, and holds 
Iwreo^pIniSxri^Intt that,notwitbsli[radnigthi8^ Ooioer the heir 
a|$huni8h«re Ally, has attached jli^.poperty for rent ^^med for 
1207 and 1208, and taken it, and lie tWeftite biiags tlpa action to 
unnpel its restitution to him. * i ' 

Mahomed Ally states be is tht! sole projAwhir the talook, and 
has taken rent from the appeHhata^j^ti^fflll jfljpar 1198 to 1208 
inclusive. * ^ 

Oumer Ally states that he is tb* brojib^ of iM**^'’bare Ally, and 
he admits that he attached thea^ppllailtVtpn^pd^jW years 1207 
and 1208 as he refused to pay hltd » l ♦ ^ ^ t * 

The moonsifr, in his decision, states fl|ag|| woogn ^ jls s4DI|it|«ll^ by 
Mahomed Ally that he has received the yiMlt hc 
1207 and 1208, and by Oomer Ally tbat^ImfW^SM^ Ir^es 
by attachment and sale, the apiiellant camotllisBpfSit^ 
right to pay the whole rent to Maliomed Ally 
were other sharers, and he therefore dismissed t» J|u^this 

dcHusion appeared unjust, the appeal w^ admitted w bist, 

svith the view of detcrminuig from which of tto 
the appellants were entitled to receive back rent tbe 

pleadmgs and evidence, it is clear to me that the apgESJnto have 
brought the action in collusion with Mahomed Afly to defraud 


Mahomed Ally that he has received tbi6 fiw 

1207 and 1208, and by Oomer Ally tbot^ImfW^SM^ Ir^es 
by attachment and sale, the apiiellant camotllisBpfet^ 
right to pay the whole rent to Maliomed Ally wnWi^ 
were other sharers, and he therefore dismissed t» J|u^this 

dc>cision appeared unjust, the appeal w^ admitted w bist, 

with the view of detcrminuig from which of tto 
the appellants were entitled to receive back rent tbe 

pleadmgs and evidence, it is clear to me that the apgESJnto have 
brought the action in collusion with Mahomed Aire to defraud 
Oomer Ally of his j'ust rights, ^ and to make it appear mat he has no 
mterest in the estatp. Tnere is no evidence to show that the appel- 
lants have paid any rent to Mahomed Ally fur the years 1207 and 

M 08, and yet they state that they hold his receipts mr the amount 
dhoiiied Ally denies that Oomer Ally is a partner in the estate, and 
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yet it is proved by decina^ filed in the suit that he is so, and it is 
moreover jMftfwd by cbitiQliQS filed hy Oomer Ally that the aj)pellants 
paid him rcnt)i Under circumstances 1 confirm the mounsifiTs 
decision alhd dismiss the appe|l. 

The 20Tn FruKUiST 

No. 167. 

* 

Appetd from the dethion of Baboo Iff 

ZoroMvt gunge, \t0,^iifer0k ^ ^ 

Romram, Chtmderkulali, and aJiote^ MDtd 


Tub ^jjj^dent brouAi thi»'«ction'wwbtfli» a Be£|l^^ 4 ‘or 
two tanbs M fbe );iQ8|lbsBt<3l|» ti ClwndlwkoUlt wmoar 

The axmefiaAt^'Chniiddili^^ et«lM Uvai iStuf bSi&l'nifft. 4itu«jiB^ 


'withbi tal(K3^4c€ |^4^r)i!te^^)iad 

]H)sso&3ion of thetn po^g Idpi rent, that he has sola to 

Ramram, %fab ha* eonmrmedHh^bt f>ottali, and that they d^tinne to 
nay rent to heTi and fank was dug by his eiieestor, Joy> 

naraiu Birdmi* * '< ^ 

The moont^ CGiatlil^ii|diig‘tbo ^Mpondent’s right to the tanks estab- 
lishixl, espoeialiy are .entered as belonging to his turulF in 

the ]>rebeat XMBisnzemw^^ gave a decree in his favor. 

There Is no evideoee ■#hi|itever to show tliat either the respondent 
or the former |TO]j^!|btor jaVEC had possession of the tanka Four 
witnesses onjy vlf^‘ procil^, who merely prove the possession of 
tlft appqllMBtSj^ but lire wtabla to say to whom rent is paid. 

Thd •oadsfone^'of «the'tll]Sbok Huboeboolldh and the sale of it to 
RagmUB are dnd mention of the tank is made in the 

potlA fo aod it is proved that Chunderkolah 

pay4 niMr jt() Iteiataniu^^ tTnder these circumstances I reverse the 
moonWl m&imi ah^ dismiss the claim with costs. 


' 1 '' Th® 24Tn Fbbeeaet 1849. 

m * . 

^PPwUSt^ decision of Moulvee Abdool Hossein^ Moonsiff of 
* Hathazaree, dated the 21th March 1848. 

Kamdass and Traberam^ Appellants^ 

. versus ^ ' 

Abdool and others^ Respondents. 

The respondents stated that they and their ancestors have fdt 
more than forty years been in possession of^l k. 6 g. of land at the 
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6\r<:i rent of rupees 3-2 ; but that tbc apjgwifaaits, having purchased 
the turrulF in wliich it is situated, refute to take the rent filed, but 
demand more, and they therrfore bring this taction tottstablish their 
right to hold ihHit a fiiQtd^te. 

The angeOantS ^iBniM^at the land is let at a pennanently fixed 
rate, ana respondents had voluijtaimy o^ted to pa^ 

ihesft'd4ispaiBfb9t'lt. V » ^ 

Tk^ rdt|llmdentS 4 jQl|klA*to jpiteduce any docnihents to prove their 
ri^t, to their having long cultivated it 

at ^eiacSS^^'AtbNtfore gave a decree m their favor. 

The todaip|to. <» sntnesses it tfry inconclusive, they cannot 
(fakodtjt ratj^datot)!^ phttsebuon, 

ever 4il|p dnctnnhnts to lead tisem to anppoec that 
^ ItoSh psspAtoently fixed. In ^ absence oi 
any d/tteitHHUlto t»e luij^duits’ ‘claim is pearly untenShla' d tlu re- 
ilm ptoopi^deoisioi^ and i^smiss the claim u^ith costs. 


,1, * *3^ a7xri:‘ Febuuabt 1849. 


* <■ No. 33. '' 

V 

^ Jppe&tj^^vm the deruim ofBtdm Fefmidchmilkrt of 

llowlah, dated the 6th Janttary 1649. 


Ramdas ThakoO]^, 
vfrinu 

Moishchundcr, the friend of Esantdiun^, a jO^or, Respondent. 

Th£ respondent states that Esam^tulder, minctf, inherited from 
his father 1 k. 10 g. tit rent-fiee land, pad, that, jkftar his death, lus 
mother, to the prejudice of the minoris intmests,SQld to the appeU£it 
6 g. 2 c. of it, to enable him to dig a toa^ and pa Ihe aihtor has no 
rcktiou he, ab a friend of the family, bringa this kc^pn Oti hia behalf^ 
to < ancel the sale. ‘ 

The appellant states that, J>ishing to*di^t4 ke pnroUased 
12 g. 3 c. 1 k. of land &oiii Musbt OnnopoQlna«t||p||h mother, and 
Musst Sumpooruali, the auiit of the minor; aw«| ia Iwg al j 

as the mother and son inherit equally a^eea^yjl^iltei (diastras; 
that the respondent, as a fri^d, has no right to wira di^ action 
against him at all, and that his doing so is occasionedT^r enmity to 
him, the appellant, and that the di^ng the tank is h an^llripl to the 
minor as it is dose to^^his house. 

Tlie case was pending in the moonsifTs court for a y^ear, when he 
nonsuited the respondent, as he considered him incapable of bringing 
this action. A summary appeal was preferred to ^ court, and die 
mooiisiff’s decision was, witn reference to the peculiar drcuihstanceb 
oi the cose, reversed, anfi he wa^ directed to tiy it on its merits. 
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As the appellant admitted that he had purchased the land partly 
from the mother, and partly from the aunt of the minor, the moonsift* 
deputed an ameen to ascertain whether the land claimed for the 
minor was situated within the boundaries laid down by the respon- 
dent. The ameen reported that 1 g. 2 c. of. die land claimed and 
measured by him in dag 8, belonged to Sumpoomah, and had by 
her been sold to the appellant, but that the remainder belonged to 
the minor. In his decision the moonsiff observes that the ameen 
has not stated how he ascertained that this la^d belonged to Sum- 
poornah, and that one Jugmohun Canomigoe, 'cited as a witness on 
behalf of both parties, had distinctly declared that the land belonged 
to the minor^ and he therefore ^ve a decree for 6 g. 2 c. of land 
ascertained to be within the boundaries laid dnWn by uie Respondent. 

The appellant urges, first, that as firiend, the respondent has 
no right to bring the action ; second, that the land was sold by the 
motlier of the minor for his maintenance and the payment of his 
father’s debts ; and third, that the decision relative to tne 1 g. 2. c. 
of land has been given in opposition to evidence. 

The first plea was decided by the coj^^ appeal in November 
last and cannot again be entertained, li wrong, me appellant ought 
to have appealed specially to the Sudder Dewanny, The second 
plea was not advaiiiced in the moonsift‘’s court, and cannot therefore 
be entertained now. The third plea is erroneous. The deposition 
of .Tugmohun Canoongoe,xipon which the moonsift* based his decision, 
is borne out by the evidence of the other witnesses of the respon- 
dent, and the ameen has omitted to state the nature of the proof by 
which he was led to suppose that the land belonged to Sumpoomah 
and not to the minor. I therefore confirm the moonsift*’s decision, 
and dismiss the appeal. The respondent, who was in attendance 
ivitliout being summoned, must pay bis own costs. 

The 27Tn February 1849. 

No. 35. 

Appeal from the deempn of*Mouh€e Motee^oor^Rohomariy Moonsiff of 
ll€0^eah, dated the 30//i December 1848. 

JKuIeemooddeen, Appellant, 
versus 

Ramlochun, Respondent. 

This suit was instituted oii the 29th D^ember 1845, for 1 
g. 1 c. of land, valued, with its mesne profits, at 1 rupee 
9 annas. The appellant claims it as forming part of a howaiah 
belonging to him and called Mahomed Keim. The respondent 
claims it as part of his howaiah called Kumlakaunt Sein. Neither of 
the parties were able to produce any do6umentary evidence in 
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support of their claim ; and the moousiff, on the 29th of June 1846, 
decreed the case in favor of the appellant, as he had produced more 
witnesses in support of his claim than the respondent had. 

This decision was reversed by the judge on appeal, on the 1 8th 
December 1846, and the case was remanded for re-investigation. 
The moonsiff deputed an ameen to ^measure the land, and he 
reported that it amounted to 1 g., 1 cog, 5 teel, and belonged to the 
appellant The respondent was dissatisfied with this report, and a 
second ameen was deputed, who reported that the land belonged 
to the respondent, and consisted ol only 3 c., 2 cog, 6 teel, and 
that he had called upon the apj^llaiit to produce any evidence he 
might have, but that he had omitted to adduce .any, and had gone 
awa^ to his house. The, appellant j^titioned the' moonsiff to depute 
a third ameen, and he did so, and the ameqn reports that the amount 
of land is 3 c., 3 cog, 15 teel, and is situated in howalali Kumla- 
kaunt Sein, and that there is bund between the two howalahs, the 
land to the south of which belongs to the appellant, wliile that to 
the north of it is the respondent’s, and that the disputed land is north 
of the bund, and the moon^ff accordingly dismissed the claim. 

An exaiuination of the measurement papers and maps shews that 
the disputed land is situated on the banks of a running stream, which 
changes its course from time to time, and this fact accounts for the 
difference in tlie quantity of land recorded by the three aineens. The 
bund has been recently erected, but will prevent any future dis- 
putes. In the present action the mus probandi rests upon the 
appellant, and as he has entirely failed to prove that the disputed 
land belongs to his howalah, the moonsifi’s decision is correct. I 
accordingly confirm it, and dismiss the appeal. The costs of suit, 
amounting to more than 17 rupees, must be defrayed by the 
appellant 


The 27x11 February 1849. 

No. 36. 

Appeal from the decision of Moulvee Abool Hmsein^ Moonsiff of 
Hathazaree, dated the 28^A December 1848. 

Kunier Ally and Shumshare Ally^, .Appellants, 
versus 

Meer Ally, Respondent 

The respondent states that he cultivates 2 k., 15 g., IJ c., of 
land in turruff Kube^ Choor Gool Mahomud, agreeably to a kuboo- 
leeut of Kumer Ally, tne surberakar of Musst Sadutoonnissa, to whom 
he has paid rent to the year 1205; that in the year 1206 she sold 
all her interests in the land to Kumer Ally, and tliat he has conse- 
quently paid rent to him and his partner, Shumshare Ally, ever 
since the date of sale ; and that notwithstanding this, Musst. Sadut- 
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oonnissa has attached his property and taken rent from him for tht5 
years 1207 and 1208 ; and as he paid 8 rupees, 2 annas, 3 pie, more 
than he ought to do, he brings this action to recover it either from 
the appellants or from Musst. Sadutoonnissa. 

^ Kumer Ally states that he has purchased from Musst Sadutoon- 
nissa her interest in the tiirruff, and that the respondent has conse- 
quently paid to him and his partner, Shumshare Ally, the rent he 
used to pay to Musst Sadutoonnissa, 

Musst Sadutoonnissa denies that she has sold the land to Kumer 
Ally, and admits that she has received rent from the respondent 
The moonsiff states, in his decision, that it is clearly proved that 
the respondent has paid 8 ru^s, 2 annas, 3 pie, more rent to the 
two contending parties than ne ought to have done, and as the 
appellants have omitted to file their deeds of sale, it is clear that 
they are the parties who have wrongfully taken it, and he therefore 
decreed the case a^aifist them. In appeal, .the appellants urge that 
the deed of sale is in their possession, and that they offered to file it 
in the moonsifTs court, but that the moonsiff refused to take it, 
stating that the case was about to be transferred for trial to the 
moonsiff of Kuwoojan, and that they ought to file it in his enurt. 

The land for which the rent is claimed is admitt^ W both parties 
to be in the possession^ of the re^ondent, and both amnit that they 
have received rent from him, devious to the alleged sale to the 
appellants, the respondent used to pav rent to Musst, Sadutoonnissa, 
and she denies that she has ever sole! the land to the appellants at 
all. It is necessary, therefore, that the appellants should prove their 
title, and this they cannot do in the present case. The appellants 
have been unable to file any kubooleeiit executed to them by the 
respondent, or other agreement to shew their right to take rent from 
him ; and the moonsitf’s decision is therefore correct. The appeal is 
dismissed. 




ZILLAH CUTTACK. 

Present: M. S. GILMORE, Esq., Judge. 

The 13tii February 1849. 

No. 1 of 1848. 

Appeal from the decision of Tarrakaunth JBidya Sagur^ W^rincipal 
Sudder Ameen of Cuttack^ dated Hth December 1847. 

Nubkishen Bose, (Defendant,) Appellant, 
versus 

Kasseenath Rai Chowdhree, (Plaintiff,) Respondent 

Claim, rupees 304*1 1-10, principal and interest of a bond bearing 
date the 15th May 1840: instituted the 29th August 1645. 

The plaint sets forth that defendant’s father, Narain Pershad Bose, 
formerly mohafiz of the judge’s court, borrowed rupees 50 from the 
plaintiff’, and executed a bond on account thereof], on the 20th Phal- 
goon 1242 U., but never liquidated the loan; and on the 4th Jeit 
1247 U., or 15th May 1845, when an adjustment of accounts took 
place between the parties, a balance of rupees 86-8 w'as found to be 
due from defendant, on account of which and the further sum of 
rupees. 100 he then borrowed, he executed tlie bond for rupees 
186-8-0, stipulating to pay rupees 11 monthly out of his salary; but 
lie died in Kartick 1 252, without having repaid any part of the 
loan, and plaintiff therefore sues defendant and his four brothers, 
the sons and heirs of the deceased, who succeeded to his property. 

Of the five brothers, defendants, Nubkishen Bose alone defended 
the suit, and he pleaded that neither he nor any ol* his brothers knew 
any thing about the loan, and that, having inherited no property 
from their father, they could not be held liable for his debts, and 
further, that he, Nubkishen Bose, in consequence of differences 
between himself and his father, separated from him in 1237 U. 

The plaintiff adduced three witnesses to prove his claim, two of 
whom, who are represented to have been witnesses to the execution 
of the bond, depo^ed/^t Narain Pershad Bose himself wrote the 
document, and that they heard defendant and his brothers inherited 
his property ; and the third stated that he only knew of Soodha 
Kishen Bose, the eldest son, being in possession of deceased’s property, 
and that Nubkishen Bose always resided at Cuttack. 

Four witnesses were examined on the part of the defendant, and 
they generally corroborated his statement 

The principal sudder ameen, considering the execution of the bond 
fully proved by the evidence of the witnesses, overruled the objec- 
tions of the defendant, as to his not having inherit^ any property 
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from liis father, on the grounds of a proceeding of the Sudder 
Dewaniiy Adawlut held on the 24th August 1847, in an exactly 
similar case, instituted by the present plaintitt* versus Saoutchurn Das, 
and the by wastah of the pundit of the 24-Pergunnahs, bearing date the 
24th September 1844, in a decrce-jarry case No. 140, Chintamonee 
Mhaintee versus Deenbundoo Swain and others, and decreed the 
suit with costs against the defendant and his absent brothers. 

The appellant revives his objections urged before the lower court, 
and states further that the bond is a fabrication, for Urjun Singh 
and Hodlsee Rai, the only two witnesses who have deposed to its 
execution, distinctly stated that appellant’s father wrote the bond 
with his own hand, and, that it was not written by him^ every one 
knows, as his father was many years mohafiz of the court ; also tliat 
the bywastah of the pundit referred to by the principal sudder ameen 
is not applicaWe to his case, as he had separated from his father many 
years before his death ; and the byw^astah is based on the shasters of 
tlie Ooriahs,notthe Bengalees, to w^hich latter class he belongs. And 
as it is self-evident, from a comparison of the bond with other 
records of the office, in the handwriting ofNarain Pershad Bos(‘, that 
the bond was never written by him, and this fact is not only arlmitted 
by both of the vakeels of tlie respondent, but one of them states it 
to be in the handwriting of one Gnnneshani, a taid mohurrer about 
the court, and further, the bond bears the official designation of the 
deceased, in addition to his name, which is alone sufficient to cast 
suspicion on its genuineness, I annul the decision of the principal 
sudder ameen, and dismiss the claim of respondent, with costs of 
both courts, with interest to the date of liquidation. 


The 13th February 1849. 

No. 17 of 1847. 

Appeal from the decision of Tarrakaunth Bidya Sagur, Principal 
Sudder Ameen of Cuttack^ dated \Gth Srptember 1847. 

Rajah Chukrabutty Mungrauj Mahapatur, (Defendant,) Apj)ellant, 

versus • 

Bulbudder Mungrauj, (Plaintiff,) Respondent 

Claim, 163 buffalos, valued at rupees 1,112, stnd the reversal of a 
summary decree under Regulation VIIL of 1831, passed by the 
collector, on the 17th June, and confirmed by the commissioner on 
the 5th July 1845, 

The plaintiff stated that the 163 buffalos, the cause of action, of 
which 63 had been sold, and the remainder were about to be sold in 
execution nf a summary decree passed by the collector in favor of 
defendant against Guddadhur Beerbur, were his, and, that they had 
not been attached, as was evident from the report of the peadah, in 
which he stated that plaintiff’s servants had opposed the attachment 
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and tom up his perwannah, and likewise from the deputy collectorhav- 
ing ordef ed the rest of the attached property to be sold, for although 
the deputy collector, on receiving an application from defendant, 
subsequently directed the sale of the buraios, he again cancelled his 
order on plaintiff s remonstrance, and recorded his opinion that the 
buffalos had not been attached ; nevertheless, on the defendant's 
appealing to the collector, he ordered the sale of the buffalos, and his 
order was finally confirmed by the commissioner, and he therefore 
instituted the present suit against defendant (appellant,) the heirs of 
Guddadhur Beerbur, and the purchasers of the 63 buffalos* 

The defendant (appellant) replied that the buffalos belonged to 
Guddadhur Beerbur, and that he had caused them to be attached 
with the rest of his property, and he had established these two facts 
to the satisfaction of tlie collector and the commissioner, who had 
set aside the proceedings of the deputy collector, and.^ therefore his 
order, releasing the buffalos from sale, could not be. admitted as proof 
that diey had not been attached. . ' 

Sattabhama Dey and Soorjnarainee, the heirs of Guddadhur, deny 
both the claim made by defendant (appellant)" against Guddadhur; 
and that preferred by the plaintiff' against them ; and the purchasers, 
the other defendants, merely assert that the buffalos belonged to 
Guddadhur, and when they were sold by order of the collector, they 
purchased them. 

The principal sudder ameen, in summing up, states that there is 
no other proof of the claims of either party, than the evidence of 
their respective witnesses, who have all deposed to the facts they 
were called on to establish ; and two -witnesses in the summary suit 
deposed that Guddadhur Beerbur formerly had some buffalos, and 
that he purchased 60 buffalos from Bulbudder Mungrauj, the plain- 
tift^ but neither from the evidence in the present or former case, is it 
established to his satisfaction that Guddadhur purchased the 60 
buffalos; and though it was inferred that he purchased some 
buffalos, the number was lesi man the 60 alleged to have been 

E urchased by him ; ;^,.imd as^ it could not be ascertained how many 
e had originally, "^land how many had been bred from them, he 
concluded that the greater number of the disputed buffalos belonged 
to the plaintiff, and the smaller number to Guddadhur, aud 
consequently decre^ the 63 buffalos, which were sold in execution 
of the summary decree, to be the right of the purchasers (defendants;) 
and the remaining iOO that of the plaintiff; and as respects costs, 
that the plaintiff was to reimburse the purchasers, with int^st to the 
date cf payment, and the other parties were to pay thrir own costs^ 
with the exception of the minor daughter of Guddadhur deceased. 

Against this decision. Rajah Chubabutty Mungratij appealed, 
stating that it was altogether based on conjecture, and repestled the 
objeefions made by him to this plaintiff’s claim before the lower 
court. And, after a careffil perusal of all the records, both in the 
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summary and re^lar suits^ it appears that^ although the respondent 
asserts tliat the buffalos are his^ and that they were not attached^ 
the very document to which it refers in support of liis claim^ viz. 
the report of the peadah, who went to attach the buffalos^ tends to 
controvert his statement, for he therein reports that, while he was in 
the act of attaching them, the respondent’s servants collected and 
forcibly carried them off* ; and it was only necessary, for the object 
in view, that the peadali should proclaim them attached by autho- 
rity ; and that this was done is not only evident from people collect- 
ing to carry them off, but the respondent does not deny their having 
opposed the attachment ; moreover, the pcadah deposed under 
solemn declaration thatjie attached the buffalos, and made them 
over to Narain Mahapatur and Bhaig Mullick ; and they, in like 
manner, deposed, that they were in meir charge when they/iprero 
carried off’ ; therefore, notwithstanding there are discrepancies 
between the evidence given by the two last named individuals 
before the collector and the principal sudder ameen, it is to be 
inferred that the attachment really took place; and the question that 
remains to be decided is, whether the buffalos belonged to tho 
respondent or Guddadhur Beerbur, in execution of the decree against 
whom tho appellant caused them to be attached; for it is clear 
from the evidence of both parties, that they did not, iis decided by 
the principal sudder ameen, belong partly to both, and the prepon- 
derance of tlie oral evidence, as well as the documents filed in the 
summary suit by the appellant, is decidedly in favor of their 
belonging to Guddadhur Beerbur. And as the respondent has failed 
to adduce any further proof of their being liis, than that filed 
before the collector, I see no reason whatever for (listurbing the 
proceedings of the revenue authorities ; and therefore order that 
tJie decision of the lower court be reversed, and the claim of the 
respondent dismissed with costs of both courts, with interest to the 
date of realization ; also ordered, that copy of this order be sent to 
tlie collector for his information. 

The 16tii ^February 1849. 

No. 3 of 1848. 

Appeal from the decidon of Tarrakaunth Bidya SaguVy Principal 
Svdder Ameeuy dated 29^A December 1848. 

Nityanund Rai, (Mozahiin,) Appellant, 
versus 

Eadha Gobind Singh, (Plaintiff,) and Koomamaie Dassec, mother 
and guardian of Gormohun P^t and others, (Defendants,) Res- 
pondents. 

Claim, possession of 17 ghoonths 10 biswas of resumed khuree- 
dah maafee land, situated in mouzah Poorsuttumpore, pergunnah 
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BurrooaJi and the trees thereon, with wasihzt from 1248 to 1253 IT., 
valued at rupees 62-8-6, and to have his name recorded as proprie- 
tor in the coilectorate records. 

^ Plaintiff states that, when the land in dispute was measured pre- 
vious to settlement, it was in the possession of Jugomohun Palit, 
who inherited it from his ancestors, and he having subsequently 
died, the kubboleeut was executed by Koornamaic Dassee, in the name 
of her eldest son, Gormohun Palit, and that on the 3rd Chyte 1248 
U., the said Koomamaie Dassee sold it to him for rupees 30, to 
satisfy a decree passed in favor of Manikram Singh, who had caused 
the land to be attached, and executed the kubalsdi under wliich he 
sued. 

The defendants confess judgment, and brought forward several 
witnesses and documents to prove that the land oelonged to them. 

Nityanund Rai, mozahim, opposed the claim, and stated that the 
land in dispute was granted by liis ancestor, Beenud Ram Rai, to 
the grandfather of Jugumohun Palit, on the occasion of marriage 
with his daughter, as mheteran, or dwelling-house land, on condition 
that he was not to alienate it; and in consequence of Jugumohun 
Palit’s having sold it to Hurry Jenna, in opposition to the prohibi- 
tion, the father of the mozahim opposed the occupation of it by 
Hurry Jenna, and took and retained possession of the land. 

The principal sudder ameen being satisfied from the evidence of 
the witnesses, the pottah granted by the deputy collector,' and the 
receipt for tlie rent of the land filed by Gormohun Palit, that the 
land was in the possession of defendants, and the mozahim having 
been unable to adduce any proof of assertion that the land was 
granted witli the restriction that it was not to be sold or otherwise 
disposed of, except a copy of a hibahnamah, which had never been 
verified in any court of justice and all the witnesses to which are 
dead, decreed the suit in favor of the plaintiff, and directed that the 
mozahim was to pay his own costs, and that those of the plaintiff 
were to be defrayed by the defendants. 

Although the appellant alleges that the land in dispute was 
granted by Beenud Ram Ilai to defendants’ grandfather, as mhete- 
ran, on condition that he was not to alienate it, and he has filed 
copy of a hibahnamah, the original of which 'he states was executed 
by Beenud Ram Rm in 1210 U., in which it is recorded that he 
had given 11 beegahs 7 ghoonths of mheteran land to Duttaram Rai, 
and certain witnesses have deposed that mozahim’s father took 
possession of the land in consequence of Jugumohun Palit’s selling 
it to Hurry Jenna, neither his assertion nor the evidence of the wit- 
nesses can be relied on, because the defendants claim only 17 
goonths 10 biswas of land, or less than one-tenth of that recorded 
m the hibahnamah, and if they could not alienate the land in con- 
sequence of its being mheteran, they should still be in possession of 
the larger quantity. And that appellant’s father did not resume or 
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take possession of the land, in consequence of .Tugumohun Palit’s 
selling it, is quite evident fix)m the fact of his widow and sons, the 
defendants, having been in possession, according to the evidence of 
appellant’s own witnesses, two or three years after Jugumohun 
Palit’s death. I therefore see no reason whatever to disturb the 
decision of the principal sudder ameen, which is hereby affirmed, 
and the appeal dismissed. The respondents, having ajppeared un- 
summoned, will pay their own costs. 

The 16th February 1849. 

No. 7 of 1848. 

Appeal from tJie^decision of Tarrakaunth Bidya Sagur^ Principal 
Sudder Ameen^ dated 2%ih April 1848. 

Sree Gunesh^jMissur and Musst. Soorjee, mother and guardian of 
Gungadhur Missur, (Defendants,) Appellants, 

^ versus 

Bhageerutty Das, (Plaintiff,) Respondent. 

This suit was instituted by respondent to recover the sum of 
rupees 725-5-4, alleged to be due on a kut kubalah, or foreclosed 
de^d of mortgage, bearing date the 19th Bysakh 1242 U., on the 
grounds that rupees 259-0-3-8, in part of ‘the sum on account of 
which the bond Avas executed, had been liquidated. 

Defendants (appellants) replied that the whole claim had been 
adjusted by the payment of the amounts of twp decrees, and the 
reversal by the judge of two other decrees, on account of which the 
bond was executed, and further that, under Construction No. 898, 
respondent could not sue for the amount of the bond or part of it, 
instead of the mortgaged property. 

After hearing the pleadings, the principal sudder ameen dismissed 
the claim, and ordered that the costs of ajmellant were to be paid by 
respondent, but stated further that his decision did not affect the 
validity of the kubalah; and if it was a genuine document, respondent 
was at liberty to adopt such measures in connection with it, as were 
conformable to the Regulations. And against this latter part of the 
principal sudder ameen’s decree, the appeal has been preferred, the 
appellants urging that his pointing out to the respondent that he 
had power to adopt measures in connection with the kubalah, ren- 
dered them liable to further litigious proceedings on a document 
already void, and that his doing so was a contravention of the Sudder 
Court’s Circular Order, No. 33, of the 13tli September 1843. And 
deeming the objections of the appellants to be valid, I hereby annul 
so much of the principal sudder ameen’s decree as makes allusion 
to the validity or otherwise of the kubalah, and the power of the 
respondent to institute proceedings; on the strength of it, and direct 
that the costs of appeal be paid oy respondent with interest to date 
of liquidation. 
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The 17th Febbuary 1849. 

No. 2 of 1848. 

Appeal from the decision of Tarrakaunth Bidya Sagur^ Principal 
Sudder Ameeriy dated 21 th December 1847. 

Molmnt Permanund Das, (Plaintiff^) Respondent, 
versus 

Rajah Oopinder Bhooputty Hurry Chundun Mahapatur, and Mussi 
Goondicha Dey, his mother and guardian, (Defendants,) 
Appellants. 

Claim, right of possession of mouzahs KundacJ^al and Radooah- 
pal, in the estate killah Sookindah, as farmer, at a [lennaiient rent 
of rupees 44, with mesne profits from 1245 to 1253 U,, at the rate 
of rupees 51-0-8 per annum. Suit laid aW rupees 900, 6 annas, 9 
pies, 12 krants. 

The phiintiff stated that his grandlatlier’s gooroo, Mohunt Gobind 
Das, had extensive money transactions with Rajah Mirtinjye Bhoo- 
putty Mahapatur, the former zemindar of killah Sookindah; and 
that the rajah, in liquidation of the sum of rupees 18,000, which 
was due by him to thp said Mohunt Gobind Das, executed in his 
favor a bai kubalah, gn account of the two villages in dispute, on 
conditions that Gobind Das was to pay the rajah ru;^ee8 44 annu- 
ally ; and that his grandfather, his father, and himself, successively 
held possession till 1245, (tlie last ten years of which period the 
estate was under management of the ’Court of Wards,) when the 
present Rajah Oopinder Bhooputty Hurry Chundun, defendant, on 
coming of age, together with his mother, dispossessed him; and 
that he first sued in the court of the sudder ameen for the proprie- 
tory right to the villages, when defendant pleaded that he only held 
them as farmer, and his suit was dismissed on the 29th April 1847, 
and he was informed that he might institute fresh proceedings to 
obtain possession as farmer, and he had consequently done so. 

The defendant urged that, as plaintiff had first laid claim to the 
villages, as his right by purchase, and on his being unable to esta- 
blish the fact his suit was dismissed, his present claim to possession 
as farmer was inadmissible; and he further denied that he had 
ever admitted plainfifTs right to hold them on lease in perpetuity, but 
he failed to file any proofs or to adopt any measures, to dispose of 
the claim. 

The principal sudder ameen decreed the suit, on the grounds that 
defendant, in his answer, filed in the suit instituted by plaintiff, before 
the sudder ameen, had admitted plaintiff’s heriditary tide to hold 
the villages as farmer, and defendant had neglected to udopt any 
measures to disprove his claim, and declared the plaintiff entitled to 
hold p>ssession of the villages, so long as he continued to pay the 
rent, but stated that he did not consider him entitled to wasilat, and 
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therefore the costs, which were made payable by defendant, with 
interest to date 6f realization, were to be adjusted accordinely. 

Against this order the defendant appealed, repeating the (ejections 
urgra by him before the lower court But since it is q^uite evident 
from his answer, filed in the suit instituted in the sudder ameen’s 
court, that respondent’s ancestor obtained possession of the villages 
in the time of Rajah Mirtinjye Bhooputty Mahapatur, the grand- 
father of appellant, and that he and his successors continued in 
possession, according to appellant’s statement, till 1243, and accord- 
ing to that of respondent until 1245, when appellant came of age, 
and appellant omitted to adopt any measures to disprove respondent’s 
claim while the suit was pending before the principal sudder ameen, 
I hereby confirm his decree, and dismiss the appeal, with costs and 
interest thereon to the date of payment 

The 26 th February 1849. 

No. 6 of 1848. 

Appealjrom the decision of the Principal Sudder Ameen^ Tarrahaunth 
Bidya Saguvy dated 22th April 1848. 

Muddoo Soodun Bose, (Plaintifl;) Appellant, 
versus 

Gopeenath Puhraj and others, (Defendants,) Respondents. 

Plaintiff sued to render absolute the conditional sale of talook 
Nehalpore, effected in his favor by Sadoo Churn Byregun jun, deceas- 
ed, the father of Bidyadhur Byregunjun and Jugbundoo Bissoee, 
on account of a debt of rupees 2,957-7-14-2, for which he executed a 
bye-bilwufah kubalali, bearing date the 26th September 1826, the con- 
ditions of which were that plaintiff should hold possession of the estate 
in question from 1234 to 1242 U., both inclusive, and after defraying 
the Government revenue, the expenses of management, and a certain 
allowance for the maintenance of the zumeendar, Sadoo Chum Byre- 
gunjun, appropriate the surplus profits in liquidation of the debt ; 
and if any bjJance was due to plaintiff, at the expiration of the 
specified period, Sadoo Chum Byregunjun was to pay the same and 
redeem, the estate; and if, within that time, Sadgo Chum dispossess- 
ed, or in any way disturbed the possession of the purchaser, and he 
was in consequence unable to realize the amount due to him or any 
part of the same, he was empowered to sue for the foreclosure of tlie 
mortgage, under Section 8, Regulation XVII. of 1806 ; or if the pur- 
chaser, after realizing the amount due, refused to deliver up possession 
of the property to §adpo, Churn Byregunjun, he, in like manner, was at 
liberty to sue for its recovery, under Section 7 of the said Regula- 
tion, and as plaintiff had realized no part of the debt due to him 
during the time in possession of the estate, he therefore sued 
Gopeenath Puhraj, who subsequently purchased 12 annas, and at 
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present holds a farming lease of tlie remaining 4 annas of the estate, 
in conjunction with Bidyadhur Byregunjun and tiie otlier defendants. 
Suit laid at rupees 704-9-10. 

The defendants, with the exception of GoTOcnath Puhraj, the pur- 
chaser and lessee of the property, confessed judgement in the pre- 
sent suit, though they denied the claim of the plaintiff and filed peti- 
tions of objections when notices of foreclosure were issued; and 
Gopeenath Puhraj pleads that, in consequence of plaintiff having failed 
to prove that the second condition of the deed of sale was infringed, 
he possesses no right to the estate. The principal sudder ameen 
pronounced that the claim of foreclosure could not be maintained on 
the first condition of the deed of sale, because the plaintiff had held 
possession of the estate during the period specified in the deed, and 
could, consequently, only claim any balance that might be due ; and 
with respect to the second condition, which was the only one on 
which a claim of foreclosure could be sustained, it had not been 
shown to his satisfaction that the condition had been infringed, and 
that Sadoo Chum Byregunjun, the seller, had disturbed the possession 
of the plaintiff', although the canoongoe of pergunnah Soc^nye had 
reported, in November 1833, that Sadoo Churn had collected some 
of the rents of 1237 and 1238 ; and as plaintiff had not jxititioned to 
foreclose the mortgage until long after the expiration of 1242, and 
the estate had been sold to the defendants, he dismissed his claim, 
and made him liable for the costs of all parties to the suit And 
against this decision plaintiff' appealed, urging that, as the amount lent 
by him to Sadoo Churn Byregunjun, had never been, repaid, 
he was entitled on the general conditions of the bye-bilwufah kubalali 
to the possession of tlie estate. Neither the real intent nor the 
general conditions of the deed of sale can be set aside by any con- 
jectural interpretation of them ; and not only the second, but all the 
conditions of the deed must be taken into consideration in pronounc- 
ing on die nature of the deed ; and as it distinctly purports itself to 
be a bye-bilwufah kubalah, or conditional deed of sale, and was duly 
registered as such, it must be upheld, and considered good, until the 
money lent upon it is repaid, v^ctlier it has been repaid or not ? is 
the question which remains for investigation ; but if only the second 
condidoniof the deed entides it to be considered as a bye-bilwufaJi 
kubalah, I then consider that ^pellant has adduced proof to show 
that his T)ossession was disturbed, and Sadoo Chum Byregunjun 
himself admitted, in a petition presented to the collector m August 
1232, that he had not realized the money. It is therefore ordered, 
that the decision of the principal sudder ameen be reversed, and the 
case be remanded to his file for investigation of the point above 
indicated. The usual order for the refund of the value of the stamp 
of appeal, issued. 
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Present : HENRY SWETENHAM, Esq., Judge. 

The 3rd February 1849. 

No. 56 of 1846. 

Appeal f rom the decision of Moulvee Abdoollak^ late Sudder Ameen 

of Dacca, 

Meur Gholam Hossein, Kishenpersliaud Doss, Gooroo Chum Doss, 
and Radacliurn Doss, (Defendants,) Appellants, 
versus 

Mussmnaut Noorunnissa alias Beebee Cholonee, on her demise, Syed 

Mahomed alias Mujla Meerun, and Ramdoolub Bhosc, (Plaintifi's,) 

Respondents. 

Vakeels of Appellants — Paddum Lochun and Petamber, 

Vakeels of Ramdoolub^ Respondent — Gour Chunder^ Jugmohun^ and 

NundlauL 

Vakeel of Syed Mahomedy Respondent — Ameerooddeen. 

Suit for possession ' of talooq Goopee Rae, qismut Haroondeea 
Meeroor, with wasilat, rupees 418-6-4^. 

Plaintiffs stated this property was gifted by Meer Hosscin to Noonin- 
nissa alias Neemjote, his wife, in Ueu of dower, that Hoorunnissa, 
one of the jdaintitfs, succeeded to the pjjppcrty by will from her sister 
Noorun, and Iloorun sold the property to Ramdoolub, the other 
plaintiff. 

Defendants denied. Meer Gholam llossein, one of the defendants, 
w^as the son of Meer Mahomed Hossein. He states he succeeded to 
his father’s property, and on his demise he continued in joint posses* 
sion of it with Noorunnissa; that he was a minor when his father 
died in Chyte 1232, but before his death he had appointed Meer 
Ramjaun Allee, guardian to his minor son. In 1236, Noonmnissa 
died childless. There is no such person now existing as Hoorun- 
nissa, but there was a slave girl of that name in the house of one 
Mujla M^nm she died three or four years ago. When Noorunnissa 
died, the said, Mujla Meerun and Ramjaun Allee, the guardian, 
collusively concealed the will of Meer llossein, and fabricated 
another will on behalf of Noorunnissa. In the year 1242, how- 
ever, Meer Gholam Hossein, defendant, became of age: he took 
possession of all his father’s talooqs: talooq Goopee Rae, the one 
now litigated, he transferred by hei’editary pottali to one Brijnauth, 
who ijgain conveyed it by sale to the three Dosses, defendants. 

The sudder ameen, on a review of the documents, filed by the 
parties, and of former decrees, passed in the moonsiffs and principal 
sudder ameen’s courts, Nos. 10124 and 1146, decreed to plaintiffs, 
the 17th November 1846. 
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Defenclajits dissatisfied, appealed. The petition of appeal and answer 
thereto, merely repeat the picas arguea in the lower court. The 

S oints at issue in this case have been already determined by a 
ecision in the principal sudder amcen^s court, No. 10124. It was 
therein decided that Meer Gholam Hossein was not the heir and suc- 
cessor to his father’s property ; that it was gifted to Noorunnisssi. 
By Section 16, Regulation III. 1793, that point must be held 
finally disposed o£ That decision therefore saps the foundation of 
appellant’s claim. The appeal is dismissed, the sudder amcen’s 
decision affirmed : appellant to bear the costs. 

The 3ud Febkuary 1849. 

No. 48 of 1847. 

Appeal from the decision of Meer Abas Allee^ Principal Sudder 
Ameen of Dacca, 

Chytun Kishen Paul, representative of Tcrioo Churn and Prom 
Chand Koond, (Defendants,) Appellants, 

versus 

Sheeb Chunder ^a^', (Plaintiff,) Rcs|)ondent 
Vakeels of Appellants — Nund Laul and Ptiddum Lochun, 

Vakeels of Respondent — Gour Chunder y Gholam AbaSy and Anund 

Mohun. 

Suit to recover possession of one dhoon of land, including land 
and tenements in ipsinut Tamtar, hawala Raj Kishen, from whi<^h 
the plaintiff had been ejected by the defendants, the 28th Bysack 
1251 B. S., value rupees 1,075, and wasilaut from said date to the 
14th Poos 1251, rupees 100, total rupees 1,175. 

Plaintiff stated, he held a dakhilee hawala named Raj Kishen 
Race in qismut Tamtar, included in talooqa Kewul Kishen, jurnma 
assessed before decennial settlement rupees 6-8. He and his family 
had been seised tliereof three generations. Hurrec Deb Ilae was 
the original acquirer, his uncle, Raj Chunder Rac, succeeded him ; 
and plaintiff was next in succession on tlie jumma aforesaid. 

Some portion of his hawala had been sold, but one dlioon, the site 
of his house, and a small cultivation remained to him. 

Defendants, twelve or thirteen years ago, purchased at a public sale 
the talooqa named Raj Kishen Race, jumma 1,146-1-17, and posses- 
sion thereof was given to them by an ameen of court 
Twelve or thirteen years after the said purchase, they took forcible 
])ossession of claimaints’ hawala, asserting it was part of their pur- 
cliase. 

Plaintiff failed to recover the property through the criminal court, 
and was compelled to sue for re-possession in the civil court. In 
1210, the talooqa had been sold to Ram Chunder Doss, but he never 
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disturbed plaintiff in lus possession, and defendants never claimed 
this hawala when the ameen gave possession of the talooqa sold at 
auction. 

Defendants answered : plaintiff, his ancestors, and co-sharers, were 
the zumeendars of Bikrampore; at the decennial settlement many 
talooqdars separated from Bikrampore. Talooqa Lukeenarain Rae, 
jumina 33-6-17, and other talooqas, altogether 13 talooqas, were 
formed into one zumindaree on a jumma of rupees 1,146-1-17. 
Bhowanee Chum Rae and others were recorded zumindars thereof ; 
afterwards, by a mutation of names, Raj Kishen Rae became the 
recorded zumindar. The talooqa of Lukeenarain Rae, father of the 
plaintiff, jumma 33-6-17, was included in that zumindaree. On 
that talooqa plaintiff’s ancestor built a house, the family have conti- 
nued to reside there, plaintifTs ancestors long ago resided in that 
])laLce. They were great zumindars, and were not likely to render 
themselves the ryuts of another. The estate was exposed to sale 
for arrears of revenue, Issur Chimder and Prem Chunder purchased 
at public sale, Issur Chunder’s 8 annas share was privately transferred 
to Terloo Chum, and by him again to Chytmi Kishen. They (the 
(U*fendants) have had possession of the property now contested since 
1249. They had not taken possession thereof for some years after 
the purchase, because plaintiff had verbally promised to pay rent 

The principal sudder ameen observed that the plaintiff and his 
ancestors had occupied the land under dispute for years, without 
any molestation, a fact admitted by the defendants. Defendants 
asserting the said land to have been included in their purchase, 
had oppressively and wrongfully turned the plaintiff* out of liis resi- 
dence without the intervention of constituted authority : they should 
have sued for the land, or demanded rent if they had any claim. 
By dint of wealth and power ejecting the plaintiff*, poor and helpless, 
from his tenure, upwards of twelve years from the date of sale of Raj 
Kislien Rae’s zumindaree, was an unjust and illegal act of the 
<lefendants. The principal sudder ameen accordingly decreed to the 
]:»lalntiff*, the 23rd November 1847. 

Defendants have appealed. Their pleas have been duly considered, 
as well as the respondent’s answer, and the documents of botli 
parties have been examined. 

The case presents a scene of tyrannic oppression. It is one of 
ouster, or dispossession by disseisin, a wrongful putting out of re- 
spondent, who was seised of the house and land. Appellants took 
forcible possession of the respondent’s hawala, without right or title 
proven, twelve years after they acquired the zumindaree, to which 
they alleged it appertained. ITie sale took place in 1239 B. S., the 
ejectment in 1251. The respondent had jus possessionis^ a posses- 
sion transmitted from his ancestors. Appellants were under no legal 
disabilities from non-age or other circumstances to prefer their cimm 
legally. Respondent had presumptive prima facie evidence of right. 
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Ills possession was not liable to be overturned by the forcible entry 
of appellants, but only by their shewing a better right in course of 
law. Appellants have now endeavoured to prove their right to the 
contested property, that is to say, more than thirteen years after the 
cause of action arose. The sale was made in 1239. This suit w^as 
instituted by respondent in 1252. The documentary proof is in 
favor of the respondent The respondent declares his hawala is in 
the talooqa of Kewul Kishen, and he produces an attested copy of 
the quinquennial papers of talooqa Kewul Kishen for 1209 B. S., in 
which the hawala of Raj Kishen, qismut Tamtar, is duly entered. It 
is true, the original bore not the signature of official authority, but 
there appear no just grounds for denying its authenticity. Appellants, 
on the other hand, maintain that an ism-nuveesee mouzawaree of 
1217 B. S., shews the contested property to belong to the zurnin- 
daree they purchased. That document shews an hawala Raj Chunder, 
Sheeb Chunder Rae, named Ram Chunder Surma, but Raj Kisheri’s 
hawala is not apparently included in it. It is included in the talooqa 
of Kewul Kishen. ^ Even if appellants’ claim were not barred by the 
provisions of Section 14, Re^:^ation III. 1793 ; judging the case on 
its merits, the right to the property at issue is the respondent’s. 

Two errors require to be noticed in the principal sudder ameen’s 
decision ; first, he styles Rajkishen, the fatlier of plaintiff ; second, 
that from the documents filed it is clear the haw^ala is registered in 
the names of Sheeb Chunder and Raj Chunder. Setting aside these 
two points, the decree of the principal sudder ameen is affirmed, and 
the appeal dismissed. 

Tlie parties to be charged with costs, respectively, as resix>ndent 
was not summoned. 

The 5th Febuuaky 1849. 

No. 5 of 1846. 

Appeal from the decision of •/. ReUy, Esq.j former Principal Saddcj' 

Ameen of Dacca. 

ChytunkishenPaul, for himself and guardian of Musstn. Lukhec and 
Mumiee, widow^s of Biingo Chunder, Gobind Chunder Paul, and 
Annund Mohun Paul, the three abovenaraed persons, guardians 
of Muhes Chunder Paul, minor, (Plaintiffs,) Appellants, 

versus 

Musst. Peearee, widow of Gooroopershaud, Hurreepershaud Shah and 
Muthoorakaunt Shah, (Defendants,) Respondents. 

Vakeel of Appellants — Rammunnee Bhose. 

Respondents — Defaulting. 

Suit to recover rupees 2,206-10-8, balance of accounts. 17th 
January 1846. Principal sudder ameen decreed against Muthoora- 
kaunt Shah, and exonerated the other tw^o defendants. 
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Plaintiff appealed to extend the liabilities to the persons exempted. 

On the 24t]i February 1848, the appeal was dismissed for neglect 
under Act XXIX. of 1841. The Court of Sudder Dcwanny Adawlut, 
under date the 12th June 1848,"restored the case to its original num- 
ber on the judge’s file to be tried on its merits. Notice served on 
Musst. Peearce and Hurreepershaud, respondents, who failed to appear 
in person or by vakeel, therefore the appeal has been tried exparte. 

From the answer of Muthoorakant Shah, as one of the defendants 
in the principal sudder ameen’s court, from the evidence of the 
witnesses examined in that court, as from an examination of appellants’ 
khata buhee, it is clearly to be deduced that in 1245 and 1246 Musst. 
Pecaree carried on business in the name of her deceased husband, 
Gooroopershaud. In 1247, her son's name, Hurreepershaud, then a 
minor, was entered in the khata, together with that of Gooroopershaud : 
in that year Motee Shah was their gomashtah, and a balance of rupees 
1,000 appeared against them at the close of 1247, which was carried 
forward to accoimt in the khata of 1248. In 1248 Muthoorakant 
Shah became managing gomastah, and continued so until business 
was closed in 1249. Hurreepershaud became of age in 1248. The 
principal sudder amecn objected that Muthoorakaunt Shah was not 
empowered to act or carry on business for Musst. Peearce and her son, 
but it has been ruled. Construction No. 75, that a managing gOmastah 
may conduct business for a firm without power of attorney, and that 
the principals are responsible for his acts, vide precedent, case decided 
by the Sudder Dewanny Adawlut, 27th April 1848, Gour Chunder, 
appellant, versus Hoolassee and others, resj>ondeats. Muthoorakant 
Shah has not appealed from the decree passed against him solely by 
tlie principal sudder amcen. There appear no groimds for exonerat- 
ing Musst. Pecaree and Hurreepershaud Shah. Therefore, in amend- 
ment of the principal sudder ameen’s decision, the a})peal is decreed, 
and Musst. Peearee and Hurreepershaud Shah will be held liable 
with Muthoorakant Shall to the payment of the amount decreed to 
a])])cllants. Peearce and Hurreepershaud to bear the costs of appeal. 
Ilad Muthoorakant Shah carried on business for himself only as 
supposed by the principal sudder ameen, as he commenced only in 
1 248, why should he have saddled himself with the balance of account 
for 1247, viz, rupees 1,000? 
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The Tth February 1849. 

No. 2 of 1848. 

Appeal from the decision of Moulvee Abdoollahy late Sadder Amecv of 

Dacca, 

Sheikh Asrautoollah and Sheikh Akbcr, (two of the Defendants,) 

Api)ellants, 

versus 

Goluknarain Chowdhree, (PlaintiflF,) Respondent. 

Vakeel of Appellants-^Petamher Sein, 

Vakeel of Respondent — Hurree Kishore, 

To recover the amount of a bonded debt. Sicca rupees 500, with 
interest, total Sicca rupees 720-6-13-1, or Company’s rupees 
768-6-6. 

The suit was instituted the 19th December 1846. The claim beiii^ 
fully proved, the sudder ameen decreed the amount on the 18th 
January 1848, against the two defendants abovenamed, Sheilvh 
Kurreemoollah, and the heir of Sonaoollah. 

After perusal of the record of the original suit and the petition of 
appeal, in the presence of the appellants* and respondent, there 
appears no reason to alter tlie decision appealed from. It is accord- 
ingly confirmed, and the appeal dismissed. As respondent wjis not 
summoned, the piu’tics to be charged with their own costs in appeal. 

The 9Tn February 1849. 

No. 25 of 1847. 

Appeal from the decision of Sped Ahas Allee, Principal Sudder 
Ameen of Dacca, 

G. Ashbumer, Esq,, of the Firm of Messrs. Macintyre and Co., 
(one of the Defendants,) Appellant, 

(Mr. A. B. Martin and Mr, F. C. Imber^ Agents of Messrs. Maciii- 
tyre and Co., Defendants, who have not appealed,) 

versus 

Bulrarn Podar mid Musst Ootiiua, (Plaintiffs,) Respondents. 
Vakeel of Appellant^ Hurree Kishore Hoy, 

Rammonee Phase and Moulovee Amcenuddeen^ absent 
Vakeel of Repondents, Nund Lai, 

Suit to recover the amount of a draft, rupees 1,733-8, including 
intereit. ^ ^ 

The amount was decreed by the principal sudder ameen on the 29th 
April 1847. G. Ashbumer, Esq., on the part of the firm of Messrs. 
Macintyre and (5o., appealed. On the 6th July 1848, the appeal 
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was dismissed for neglect, under the provisions of Act XXIX. of 
1841. Review of judgment was applied for, the 15th July, and 
sanctioned by the Sudder Dcwanny Adawlut, 27th July 1848. The 
aj)peal stands for judgment on its merits. The plaint sets forth that 
Messrs. Macintyre and Co. are the proprietors of Seraj Gunge 
indigo concern ; that Messrs. Mairtin and Imbert were the managing 
agents thereof. They drew on the house a draft for rupees 1,500, 
the 4th August 1843, which plaintiffs, according to custom, cashed, 
and presented to Messrs. Macintyre and Co., to recover the amount 
The cash was expended on the concern and the indigo (produce of 
the year 1843,) was fon^^arded to Messrs. Macintyre and Co. They 
refused to accept or to honor the draft, though they had previously 
honored many drafts similarly drawn. 

G. Ashburner, Esq., a partner of the firm of Messrs. Macintyre 
and Co., answered that Mr. Coull was proprietor of the Seraj Gunge 
concern. He was indebted to their house, and, in lieu of debt, had 
transferred to them the proprietary right, Messrs. Maijin and 
Imbert had taken the concern into tneir own hands, and carried on 
business on their own account They were not concerned with the 
firm, they were not empowered to draw on them, and the finn had 
not honored their draft 

Plaintiff replied, Messrs, Macintyre and Co., defendants, had 
admitted in another case that Messrs, Martin and Imbert were their 
agents, and they filed copy of the case in proof. 

G. Ashburner, Esq., on the part of the house, rejoined that the 
indigo season was concluded in July, the draft was drawn the 10th 
August 1843, imd Messrs. Martin and Imbert left off business in 
September 1843, it was evident, so large a sum as that claimed 
could not have been expended on the concern in so few days, 
especially after the season had closed. 

The principal sudder ameen gave judgment as follows : — It was 
proved by three Bengallce letters, dated 10th August 1843, the 15 th 
Aughun, and the 31st August 1843’, by the roobakaree of the Mymen- 
sing court, dated the 8th June 1844, and the evidence of witnesses, 
named Tara Chand, Madidb Chunder, Gooroo Doss, and Fuquecr 
Chand, that Messrs. Macintyre and Co. were proprietors of the 
Seraj Gunge concern, that Messrs. Imbert and Martin were their 
managing agents, that these drew on the house the draft of rupees 
1,500, dated the 4th August 1843, for the benefit of the concern, 
that the money was expended for the benefit of the proprietors, who 
had also received the produce for the year 1843. 

It is proved the firm always previously cashed drafts similarly 
drawn. Regarding the draft under consideration, they called on their 
agents to explain the cause of their exceeding their estimate, who 
replied, the 2nd September 1843, it was absolutely necessai^, there- 
fore they hoped they would not object to pay the draft. To prove 
the necessity of their drawing, they forwarded to Messrs. Macintyre 
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and Co. the account current. Noticing the above and sonic minor 
points, the principal sudder ameeii decreed tlie amount. 

In apjieal Mr. Ashburner, on account of the firm of Messrs. 
Macintyre and Co., repeats the pleas advanced in the lower court, and 
urges, that Messrs. Martin and Imbert were not empowered to draw 
on them, that Gooroo Doss, witness, had deposed the amount of the 
draft was not expended on the indigo concern, that Messrs. Martin 
and Imbert engaged orally to carry on the indigo concern for their 
own benefit, making Messrs. Macintrye and Co. only their agents, 
that tliese gentlemen were indebted to them, and they were pre- 
pared to sue tliem, they had declined to accept their draft, and tliey 
had claims on them as well as the plaintiftl Ine evidence of Gooroo 
Doss, witness, was the only proof appellant had to advance in siip- 
j>ort of his pleas, and that evidence, in its own nature, seems incre- 
dible. It is clearly proved that Messrs. Macintyre and Co. were the 
proprietors of the Seraj Gunge concern, that Messrs. Mai'tin and 
Imbert ^ere their managing agents, tliat they had drawn on tliis 
occasion for tlic benefit of the concern, and that the house received 
the indigo produce of 1843. On the good faith of the house, respon- 
dents had cashed their agents’ draft according to custom. It is 
not necessary that the agents should be formally emfiowercd to 
draw, and for their acts the principals must be held liable, mdt* 
decision of the Sudder Dewanny Adawlut in the case of Gour Chun- 
der versfis Hoolasee Shah, dated the 27th April 1848. There 
appears no just grounds for altering the decision of the principal sud- 
der ameen, which is hereby affirmed, and the appeal dismissed; but 
as the respondents were not summoned, the parties will bear their 
own costs respectively in apj^eal. 

The 16x11 Febuuary 1849. 

No. 142 of 1848. 

Appeal from the decision of Kallee Kinker Sein^ Moonsiff of Naratn- 

gunge. 

Moul vee Mahomed Nazim Khan, (one of the Defendants,) Appellant, 
(MadliubChunder andfive others, Defendants, who have not appealed,) 

versus 

Gobindj)ershaud Surma Bhuttacharj, (Plaintiff,) Respondent 

Vakeels of Appellant^ Nund Lal^ Gholam AbcLS^ Ameer ooddvAii^ 
and Gholam Mustopha. 

Vakeels of Hespondent, Paddum Lochun and Ilammonee Bhose. 

Suit to recover possession of a mchal jidkur nullali Dusaeel, 
rupees 150. 

The plaintiff sets forth that defendants had ousted him from his 
hereditary tenure in nine banks, or nine turns, in nullah Dusaeel, since 
1250, and sued for rc-possession. 
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The appellant^ as defendant^ answered, the part of the nullah 
claimed is named Katakhalee from having been cut by his wife’s 
iincostors. They had possession since 1234 B. S., portion by inheri- 
tance, and part belongs to his minor son, Abdool Mozuffer Abdoollah 
Meer, by purchase, and he was in possession. In 1252 the taloo<^a 
was farmed for four years to Mr. P. Wise. T\ie farmer had not 
been made defendant. The suit was barred by statute of limitation. 

On the strength of five kubooleeuts and the evidence of three wit- 
nesses, who deposed on bejialf of the plaintiff, tlie moonsift*, rejecting 
the proofs of defendant (appellant,) who filed eight kubooleeuts and 
collectorate and foujdarry documents, and had three witnesses, who 
deposed on behalf of the defendant, decreed the plaintifTs claim. 

Moidvee Mahomed Nazim Khan has appealed, and respondent 
has answered his pleas. 

It appears that the five kubooleeuts of respondent were verified by 
one witness only, named Button Joy Maloo, but as the said kuboo- 
leeuts are for dificrent years, wide apart, extending from the years 
1231 to 1246, the witness’s deposition bears not the iiSpress of 
credibility. 

Appellant pleads that Ameerooddeen Bhorma Beoparree petitioned 
the collector for a tenure in this kh^l, as a khass mehal sota of the 
Bhorraminga. Appellant’s son’s uncle (Ally Afzul ) opposed. On that 
occasion respondent was a witness, but he did not deny his son being 
proprietor, and in possession. 

The mocurrurec anieen, by local inquiry, ascertained the appel- 
lant was proprietor of the disputed portion of the khal. 

From the local position of the portion of the nullah disputed, in the 
absence of all doemnentary pi^oof to the contrary, there can be no 
doubt of the right being vested in the api>ellant. Tlie khal is of incon- 
siderable width, and the land on both sides, for the whole length 
disputed, is in undisputed and undisturbed possession of the appel- 
lant, as far as tlie potail road. There tlie property of the respondent 
is contiguous, and his lands lie on each side of the said nullah, which 
there apparently assumes the name of Dusaeel, whilst it apparently 
bears the name of Katakhalee through the appellant’s lands. On 
these grounds, and on the proofs filed by defendant (appellant,) the 
decision of the moonsifi* is reversed, and the appeal decreed. The 
rcsj[)ondent to bear .the costs. 
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Present: J. GRANT, Esq., Judge. 


The 2nd February 1849. 

No. 15 of 1847. 

Appeal from the decision of Ramnarain Rai, Moons iff of Puteera7n, 
dated the \2th December 1846. 

Ruhumoollah Sircar and Ajeeboollali Mundul, (Defendants,) 

Appellants, 

versus 

Jhapra, (Plaintiff,) Respondent. 

Claim, rupees 60-5-7, the value of 5 kawuns of straw with paddy, 
attached on the pretence of its being the property of Gooinroo, and 
not returned to the plaintift* according to the kazee’s order for its 
release. The defendant Ruhumoolla (ijaradar) states that he attached 
the pronprty of his ryul^ Goomroo llaree, and not that of the plaintiff. 
The d<lrondant Ajeeboollali (in whose charge the property was placed) 
states that when the plaintiff brought him the kazee’s order for the 
release of 5 kawuns, he told him that he had only 2 kawuns in his 
charge, and referred him to the attachment papers in the kazee’s 
office, since which time he has not seen the plaintiff ; and further that 
he had heard and could prove that the plaintiff had got possession 
of his adyaree dhan, (grown by his adyar Jhapra Pullee.) 

The moonsiff decreed the case, on the evidence for the plaintiff, to 
5 kawuns having been attached, and its being still unsold, which it 
would not have been had it actually been the property of Goomroo. 
The moonsiff’ overruled the attachment papers, showing only 2 
kawuns, as conjectural. The defendants not having made out their 
case, I see no reason to interfere with the moonsiff’s decision, and 
therefore dismiss the appeal with costs. 

.The 3rd February 1849. 

No. 259 of 1847. 

Appeal from, the decision of Rowshun AlU Acting Moonsiff of Putriee^ 
tullah, dated the 2\st July 1847. 

Kassichum Khan and others, (Plaintiffs,) Appellants, 
versus 

Radhanath Das and others, (Defendants,) Respondents. 

Claim, rupees 49-8, value of fish taken from the plaintiffs’ jheel, 
in Huryram Nuggur, on the 12th of Bysakh 1253. The defendants 
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deny having taken fish from Hurjrram Nuggur, where, they assert, 
there is no jheel^ and state that the plaintiffs’ people, on the lltli 
Bysakh, forcibly took fish from Mahomedpore jheel, which they 
hold under a pottah from the zemindar, and they were about peti- 
tioning against tliem when this suit was instituted. The acting 
moonsiff visited the spot, ruled that there was but one jheel, and, 
having obtained a return from tlie collector’s office showing that no 
Jheelj, appertaining to Huryram Nuggur, was there recorded, dis- 
missed the case. There is the usual quantity of evidence, and thei^ 
are plans by both parties, and one by the acting moonsifil The 
moonsift*’s plan tallies with that of the plaintiffs, and shows that there 
is a jheel below both the villages wdth a narrow neck of rising 
ground towards the centre, which, according to the plaintifts’ plan, is 
cultivated and in their possession. This is supported, so far as ques- 
tions were put, by the evidence taken on the spot, and the land all 
round from the said neck in one direction is allowed to belong to 
Iluryram Nuggur. It therefore appears clear to me that tliere are 
two jheels, and that the plaintiffs are entitled to the value of their 
fish. The acting inoonsifTs decision is accordingly reversed, and the 
appeal decreed with costs. 

Tub 3rd February 1849.^ ^ 

No. 119 of 1848. 

Appeal from the decision of Manikchumler Shome^ Additional MooU’- 
siff of Rajaramporey dated the \ 5th April 1848. 

Abool, (Defendant,) Appellant, 
versus 

Ahmud Ali Kazee, (Plaintiff,) Respondent. 

Claim, rupees 1-4 annas, russoom chillum, or fortieth day of 
mourning fee, due by the defendant, father of Kandoora deceased. 
The defendant urges that a charge of the kind is unusual. The 
moonsiff decreed the case with reference to a decision by a former 
judge of this zillah regarding a marriage fee, in which other charges 
of the kind are alluded to. No attempt is made by the plaintiff* to 
prove that the defendant agreed to give him a fee, and I therefore 
reverse the moonsifFs decision, and decree the appeal with costs. 

The 5th February 1849. 

No. 31 of 1847. 

Appeal from the decision of Radhamohun Chowdhrecy Moonsiff of 
RajarampoTCy dated the 14^A December 1846. 

Banikant Shah, (Plaintiff,) Appellant, 
versus 

Subrato, Wolee Mahomed, and others, (Defendants,) Responde nts. 

Claim, rupees 102-6-4, due on an ikrar for Sicca ruiKjes 48, 
dated the 21st of Kartick 1241 B. S. 
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The defendants deny the autlienticity of the document^ urge that 
they have long been at enmity with the plaintiff^ and state that W'oiee 
Mahomed would have signed had he actually borrowed, but that there 
was no necessity for his doing so* as his fathei^ Kola was then alive, and 
tlieir busniess carried on in his name. The moonsiff dismissed the 
case on the following grounds. Discrepancies in the evidence of two 
witnesses, and the tmrd not being produced, enmity between the 
parties being established, as well as Wolee Mahomed’s being able to 
write, and their business having been carried on in his father’s name, 
also the ikrar being payable one month after date, and this suit 
having been instituted nearly 12 years after. It is urged, in appeal, 
that trie surety did n6t file any answer, as he knew that the claim 
was just. I however see no reason to interfere with the moonsitf’s 
decision, and tlierefore dismiss the appeal with costs. 


The 7x 11 FEimuAnY 1849. 

No. 95 of 1848. 

Appeal from the decision of Ahdool Mvjevd^ Moonsiff of Beergunge, 
dated the lO^A March 1848. 

Goomoo and Molung, (Defendants,) Apjiellants, 

• versus 

♦ Deciia Shah, (Plaintiff,) Respondent, 

Claim, rupees 54-5-3, due on a bond for rupees 40, dated the 
17tli Jyte 1251. 

The defendant Molung denies being in, any way concerned in the 
bond. The defendant Goomoo states that he recieved only 31 rupees, 
tlie odd 9 having been added for interest, also that he had previously 
made over to the plaintiff 12 beeg^ihs of his jote for 1251 and 1252 
at a juinma of 26 rupees, which tlie plaintiff detained on account of 
the said bond. 

The plaintiff, in his reply, states that Goomoo mortgaged 12 bec- 
gahs 2 cottfdis for 12 rupees lent to him, and that he (the plaintiff) 
paid the rent to tlie zemindar for two years, after wliich he was ousted 
by tlie defendant Goomoo.. 

The moonsiff decreed the case on the evidence of two witnesses to 
tlie bond, the defendants^ having failed to prove their assertions. 
Tlie appellant Goomoo states that he made over 13 beegahs of 
his jote at a jumma of 26 rupees to the plaintiff for two years, 
and tliat the rent for that period was retained on account of 
this bond. In support of this there is the fact that he regained his 
land after the two years were out, and the evidence of his witnesses 
to the putwarec (in league wdth the plaintiff, after the institution of 
this suit) having destroyed his quittance. This case would have 
been more complete had the receipts for instalments of rent been 
produced, and the size of his jote stated, but, if he has not j^roduced 
enough, the plaintiff* has produced too much. The bond is in the 
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singular, and the name of Molung (son of Gooinoo) apparently entered 
subsequently. The plaintiff has now filed a mortgage deed, bearing 
the same date as the bond, and two receipts in mil for two years ; 
rupees 13 being specified in each on account of Goomoo^s jote. 

These documents were not produced before the inoonsitf, nor 
were any questions put regarding the mortgage to the witnesses, 
whose names are down in both documents. In this mortgage deed 
no period is mentioned for redemption, yet it is allowed that the 
defendant Gooinoo obtained possession after the two years were 
over. The quittances are irregular and suspicious, as it is unusual 
to give farighs for portions of jotes not specified. It further appears 
to me that, if the plaintiff had advanced rupees 52, on the same day 
to the defendants Gooinoo and his son Molung, one document would 
have been made to contain all the terms of the negociation. On the 
above grounds 1 reverse the inoonsiflf’s decision, and decree tlic 
appeal witli costs. 


The 7tii Februaky 1849. 

No. 265 of 1847. 

Appeal from the decision of Rowshiin Ali^ Acting Moonsiff of Putnee^ 
tullahy dated the Ath August'^X^A^ . ^ 

Atee Mahomed, (Defendant,) Appcdlant, 
versus 

Rajehunder Shah aqd others, (Plaintiffs,) Respondents. 

Claim, rupees 299-3-5, due on a bond for rupees 200, dated the 
27th Bhadoon 1243, Tlie defendant pleads payment of rupees 231, 
leaving a balance of rupees 44 due him. The acting moonsift* 
decreed the case, on the ground that the defendant, when sent for at 
the request of the plaintiffs, had not appeared in court, or given any 
good reason for not doing so. From the record it appears that on 
the 30th of July, by mutual consent, both ])arties were required to 
attend in person in two days. The case was decided on the third 
day, the defendant not having attended? but whether or not the 
plaintifls did so does not appear. I remajid the case for revision. 

The 7Ta February 1849. 

No, 220 of 1847. 

Appeal from the decision of Bydnafh Sumiay Moonsiff of SheebgungCy 
dated the \lth February 1847. 

Modoo Perea, (Defendant,) Appellant, 
versus 

Radhamohun Shah, (Plaintiff,) Respondent 

Ci.aim, rupees 297-4-4, due on a bond for rupees 248, dated the 
3rd Jyte 1252 B. S. 
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The moonsilf decided the case exparte. The appellant urges 
enmity between him and the plaintiff, and that the case was disposed 
of very speedily during his absence, and also points out a discrepancy 
in the plaint and the iKrar on which it is founded. From the record 
it appears that the case was instituted on the 13th of January, and 
decided on the 17th of February. The return to the notice issued 
on the 21st of January shows that the defendant was then absent, 
and it appears tome clear that the plaintiff exerted himself to get the 
case decided before his return. The itlanamah and ishtaharnamah 
were issued together, only eight days being allowed, and the case was 
decided within 30 days of its institution, whicli is sharp practice. 

1 therefore remand the case for revision. 

Tue 12th Febkuauy 1849. 

No. 35 of 1847. 

Ajipeal from the decision of Pundit Nurhurrcc Seeromonce, Moonsiff 
( and Sadder Ameen ) of Malda, dated the Ttli January 1847. 

Sahebram Putwarree, (Defendant,) Appelhmt, 
versus 

Rekraj Geer, (Plaintiff,) Respondent. 

Claim, rupees 126-11-9, due on a bond for rupees 125, dated 
the 16th Sawun 1251, given by the defendant with rupees 29-9 in 
cash, on account of a balance of rupees 154-9, due by him as putwarrec 
from 1248 to 1250, The defendant denies the balance, and states 
that plaintiff* sued him in the collector’s court for rupees 300, seized 
him, and forced him to sign a bond for rupees 125, taking at the 
same time rupees 29-9 by yiolencc. The case was remanded for the 
reasons detailed in the Decisions of the zillah courts for September 
1846, p. 32, and the case has been again decreed. The defendant 
formerly filed his putwarree accounts and chullans, said to bear the 
plaintiff ’s signature, and showing a balance due to the defendant. 
These documents were not then contested, or even alluded to, in the 
plaintiff’s reply, who went altogether on the bond having been given 
willingly. The moonsiff subsequently called for the plaintiff’s 
account from which the balance of rupees 154-9 was made out, b«t 
his decision was grbunded upon the want of proof as to violence in 
respect to the bond without any reference to the asserted balance. 

As proof of violence could hardly be looked for under the circum- 
stances, it appeared to me that the existence or non-existence of a 
balance was the point for decision. The moonsiff has. now decreed 
the case, on the ground tliat the. balance is proved by the plaintiff’s 
documents, and witnesses. According to the papers filed by the defen- 
dant, the actual average jumma is about ruj^ees 640, increasd by 
batta, interest, &c,, to rupees 735-0, giving for the three years rupees 
2,207. The payments for the three years are rupees 2,251, including 
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ruj)t»es 43-0, said to be duo to ]jiin. The plaintiff allows tliat lie 
received rupees 2,179, or, with the putwarree’s allowance of rupees 
66, not included in the jumrna, according to the defendant’s papers, 
rupees 2,245. The actual difference as to payments therefore is only 
rupees 72, accounted for by some , slight differences in some of the 
items, such as the jumma of a jote hSd by the zemindar himself 
nuzuranna, &c. From the jumma-wasil-bakee accounts filed by the 
plaintiff the actual jumma is much the same as that entered in the 
defendant’s papers, but that is increased according to the memo., 
from which a balance of rupees 300 is made out against the 
putwarree, and the bond for rujiecs 125 is said to have been given 
to rupees 921 for 1248, and 817 and 800 for the following years. 
In support of this increase, accounts said to bear the defendant’s 
signature are filed, but they are denied by him, and I do not consi- 
der them deserving of creclit The increase for 1248 from 640 to 
921, by batta, interest, &c., is absurd; and the amount for 1249, by 
these papers, is rupees 917, while in the memo, abovementioned it 
is only rupees 817, Avhich, is greatly against cither the said jiapers 
or the memo, being correct According to the memo, the gi’oss 
balance is made out to be rupees 300, of which rupees 145-0 are 
said to be payable by the ryuts, and rupees 154-9-10 by the defen- 
dant ; but there is nothing in the said papers to show that such is 
the case. 

The defendant, in his answer, stated distinctly the jumma and the 
ainmmt paid by him ; and if the plaintiff was tlien in possession of 
j)apers bearing the. defendant’s signature, and showing the jumma 
to be much greater, it is to be presumed that he would have alluded 
to them in his ' rcj»ly, instead of trusting altogether to the bond. 
For the above reasons I am satisfied that the bond was obtained 
}>y violence and unjustly, and T therefore reverse the moonsiff’s 
decision, and decree the appeal with costs. 

The 13tii Februauy 1849. 

No. 196 of 1848. 

Appeal from the decision of Manickchund Shome, Additional Moonsiff 
of RajaramporCy §*c., dated the Wth July 1848, 

Doorgapershad Tewaree, (Plaintifti) Apj[>ellajit, 

versus 

Mr. J. J. Gray, (in the place of Mr, J. Tayler) Manager of 
tlie Gomulty Factory, and Jugmohun Mooklitear, (Defendants,) 
Itespondents. 

Claim, rujxjes 101-14-2, vakeel’s fees, with mterest according to 
the sum specified in a wukalutnamah. The defendant (Mr. Tayler) 
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stated that in the case in which this plaintiffVas employed by liim as 
vakeel, the plaint was filed by another vakeel, that he was appointed 
by his mookhtear without Ixis sanction, that he subsecpently 
dismissed him having no confideAce in him; that his labor consisted 
in having signed a supplementary plaint, and that he did not consi- 
der him entitled to any fee. The additional moonsiff decreed the 
case (against Mr. Tayler only) for one-fourth of the amount specified 
ill the wukalutnamah, with reference to Act L of 1846, not consider- 
ing tlie plaintiff entitled to more, in consideration of the trouble he 
liad undergone, which appeared trifling, as he had been actually dis- 
missed, though the principal sudder ameeu had not passed any final 
order on the mookhtear’s petition, notifying that he had withdrawn 
from him the management of the said suit Tlie defendant’s answer 
and the moonsiff s decision are lengthy in the extreme, but tlie 
point for decision is simplv whether or not the plaintiff, as vakeel 
for the defendant in anotner suit, was guilty of misconduct or neg- 
lect on account of which he should be deprived of the remuneration 
for his professional services specified in the wukalutnamah. It 
ajipears from the record that the suit in which Mr. Tayler, through 
mookhtear Jugmohun, employed the plaintiff* as vakeel, was decided 
by the principal sudder ameen in Mr. Tayler’s favor, and tliat Jug- 
mohun, who was present, did not object to the plaintiff^^s pleading, or 
mention his having previously filed a petition notifying his having 
withdrawn the management of the suit from him ; and there is nothing 
to make it even probable that the plaintiff* was then aware of any 
such petition having been filed. Tiie petition, without proof of mis- 
conduct, could not deprive the vakeel of his remuneration under any 
circumstances, and in this instance he appears to have done all that 
could be looked for from him in gaining the cause for his employer. 
On the above gi'ouiids 1 amend the decision of the additional moon- 
siff, and decree the apjieal with costs. 

The 15Tn Febkuauy 1849. 

No. 84 of 1847. 

Appeal from the decision of Puiidit Nurhurree Seeromonee^ Moonsiff 
((ind ISudder Amoevi) of Mahta, dated the \dth January 1847. 

Kuncliiram, (Oozardar,) Appellant, 
versus 

Gopey Kissore Singh, (Plaintiff,) Respondent. 

Claim, possession of one-fourth of turuf Tajpore, &c., sudder jum- 
ma rupees 38-1-5^. The plaintiff’s case was formerly dismissed by 
the moonsiff*, and remanded for revision in Decisions of the zillati 
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(‘ourts, for November 1846, p. 46. The plaintiff’ states that liis grand- 
father, Sheebnath Sin^h, in 1202, purchased one half of turuf 
Tajpore, in the name of plaintiff's uncle, Tarasunker; that in 1816 it 
was given in farm for 20 years to Goursoonder Rai, father of Chun- 
der Mohun Rai, defendant; that on his fathey’s death in 1218, plain- 
tiff’ was a minor and Tarasunker became manager; that in 1220 
Tarasunker sold his own share of the esfate ; that plaintiff, became 
of age in 1235, and in 1238 demanded a kiibooleeut for his share of 
the estate from the farmer, who, in league with Tarasunker, produced 
a kuballa, asserting that he had purchased the share from Tarasunker 
in 1220; that in 1239 the farmer-defendant applied to have his name 
entered in the collector’s books, when plaintiff opposed it unsuccess- 
fully, and in 1242 sued for possession, and was nonsuited in 1244. 

The defendant pleaded that his father Goursoonder, in 1216, 
took the estate in farm for ten years, and purchased this portion 
from Tarasunker in 1220, that his name was entered in the collec- 
tor’s book in 1239 after his father’s death. In 1249 the plaintitf 
petitioned to stay the sale of this estate, attached as the property of 
the defendant under a decree in favor of Kanchiram Shall, (oozardar,) 
who stated that he had petitioned in the plaintiff ’s fonner case, 
which was nonsuited, that the plaintiff and defendant were in lejigue; 
that the defendant, his father, and grandfather, Kartik Rai, who 
obtained the estate from Oorjon Singh had been all along in posses- 
sion, though the estate was recorded in the collector’s books in the 
name of larasunker. ♦ 

The moonsiff decreed the case bn the kuballa and evidence for 
the plaintiff, the defendant’s oozardar having failed to produce docu- 
ments or proof in support of their assertions. 

That the defendant’s father obtained possession of the estate as 
farmer in 1216, is allowed by the plaintiff, also that the defendant 
in 1238 asserted that his* father had purchased the estate in 1220 
from Tarasunker, but the purchase has not been proved, and the 
plaintiff, who was a minor until 1235, resisted the entry of the defen- 
dant’s name as proprietor in 1239, and 'vyas referred by the collector 
to a regular suit, which he instituted In 1249. The defendant and 
his father having been in possession from 1216, is therefore no bar 
to the plaintifTs claim. The other principal, objection, urged by 
the oozardar, that the defendant’s grandfather, Kartik Rai, obtained 
this portion from Oorjon Singh, the original proprietor of the whole 
turuf, is disproved by the deed of sale by Oorjon Singh to Tara- 
sunker in 1220; by a collectory perwunnah of 1204, directing an 
ameen to divide the turuf between them; by Tarasunker’s name, as 
proprietor, having remained in th# collector’s books until 1239; and 
by the sale by Tarasunker of one-fourth of the turuf (his own share) 
to K^assinath Rai, which is allowed by all parties. On the above 
grounds I dismiss the appeal with costs. 
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'i'jfE 27tii Febbuakt 1849. 

Na 102 of 1848. 

Ajtpeei fi<m the dmdofi of Motdvee Soy at Al^t Ofihiofin^ Mootu^ 
vf Hajaramjfore, dated the 30M itfereA 1848. 

Nemoollah, (Defendant,) Appellant, 

^ verms 0 

Moshei^ (Plaintiff,) Respondent. 

Claim, rupees 24-1, due on a bond for rupees 22, dated tbe 13th 
Assar 1251. The defendant pleads payment in full, namely, rupees 
14 to the lender, SadekooUah, deceased, and 17 rt^es to his widow, 
who ffcve an acquittance, dated the 7thChyte 1253. The officiating 
moonsiff decreea the case, on the evidence for the plaintiff to his 
having received the said bond as part of his share of me property of 
his uncle Sad^oollah, and the defendant’s having made over to him 
a bullock, \alned at rupees 5, in part payment The officiating 
moonsiff overruled the evidence for the defendant in respect to the 
jiayment of rupws 14 to the deceased, as it was not entered on the 
bond and the witnesses were at variance, and considered the widow’s 
)ietition stating that the Ixmd was hers, and had been liquidated by 
the defendant, as liable to suspicion, because the amount, said to 
have been paid, was greater tliau that due up to the date the 
acquittance. 

The principal point for decision in this case is whether or not the 
plidntiff obtamed the bond as part of bis share of his uncle’s property. 
The plaintiff states that his uncle on his deathbed, and in the pro* 
sencQ of sundry neighbours, made the distribution while his witnesses 
state that it was made by his uncle’s widow. Tbe unde, it appears, 
left a daughter, yet according to the plaintiff and his witnesses the 
bulk of the prepay went to the nephew, wliich is hi gh ly improba- 
ble. The plaintiff states that the defendant made over a bullock, at 
5 rupees, in part payment of tlie bond, while his witnesses state mat 
the beast was valued at 4 of 5 rupees, one adding that the defen- 
dant promised to pay the balance due on the bond afterwapls, and 
tluS other that ho offered to give an instalment b<md for it Tlie 
defendant and his witnesses state that tbe bullock was sold for 
ready money without reWence to any bond, wl^qh appears probable 
enough. 1 can discover no discrepancies impoi^^noe in the 'evi- 
dence to ,tbe payment of rupees 17 to the widow, and it is sapport- 
cd by a doennyent on stampt paper in winch tbe previons, payment of 
rupcea 14 to the deqea^ is mentitna^ lie fumnnnt beu^ a little 
in excess of the |itrinc^ with fog4 interest, up_ to .date is, in my. 
opipifpi, ,all in foyor of the doodment Vii^ 8^1^^ ^ {■'bmjp 
grounds^ I reverse the officiatqig moonsiff’s deqis\c^, (lja]^,,dqcteq,tKe 
.qipeal with costs. 
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Thjej 27 th February 1849. 

^ No. 108 of 1848. 

Appeal from the decmor^ of Mmdvee Soyat Officiating Moon- 
siff of Bmarampore, dated the \7th April 1848. 

' Genta^ (Defendant^) Appellant^ 
versus 

Belsa^ (Plaintift^) Re3;gandent 

Claim, rupees 8^8-5, value of dhan, deposited in defendanfs 
gola, on the 17th Phalgoon 1253. The defendant denies the 
deposit, and states that the plaintiff bad lus own share of the dhan 
produce on the defendant’s land, which he cultivated, but refused to 
POT rent for liis house, which is also in defendant’s jote. The 
officiating moonsiff decreed the case on the evidence of two witnesses 
for the plaintiff, overruling that of three witnesses for the defendant. 
The plaintiff states tliat he deposited the dhan in the gola of the 
defendant’s father in Plialgoon, and that tlie defendant, after his father’s 
death, refused to give it up, while his witnesses state that the deposit 
was made in Poos, and that tlie defendant’s father died in Maugh, 
which precedes Phalgoon. On Uie other hand, the evidence for 
the defendant is clear and distinct as to the plaintiff having had 
his sliare of the })roduce of the land wliich he cultivated. There is 
no document to support tJie deposit, wliich is improbable, without one 
after the parties had taken their res|)ecti\e sliares. On the above 
grounds, I reverse tlie decision of the officiating inoonsiff, and decree 
the appeal with costs. 


The 27th February 1849. 

No. 118 of 1848. 

Appeal from the decision of Moulvee Soojat Ally, Officiating Moon- 
stffiqf Rajorampore^ dated the 22nd April 1848. 
Chintaraoney, (Defendant,) Appellant, 
versus 

Ramkoomar, (Plaintiff,) Respondent 

CeaiMs rupees 29-6-6, due on an ikr^ for rupees 18-8, dated the 
3rd of Assm 1249 B. S. The defendant denies the authenticity of the 
document Th^ officiating moonsiff decreed the case on the evidence 
for the plaintiff, the defendant having failed to^prove her assertions. 
The plaintiff ii^ a bawd and the defendant a prostitute. The terms of 
the ikrar kce that ihe djpfendant is to live at the expense of the 
plaltitiff tod in her house, the profits of her j>rostitution going to the 

! >Iaintiff^ an^ that, in the event of the defendant leaving the pkintiff’s 
louse ehe is t» pay back rupees 18 -^ lent to 

by the plaiilttifi^ Vith interest The claim is founded on an alleged 
property k the peMon tod Betvice$ of another as a prostitute tod 
ernmot be Countenanced. 1 therefore reverse the o^ciatlng moousalrs 
decision, and decree thO'hppeal w^h costs. 
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Present: F. W. RUSSELL, Esq., Judge. 

The 7th February 1849. 

' Case No 15 of 1847. ‘ 

Appeal from the decision of Pundit Sreeram Turholunkary Sudder 
Ameen of Hooghly^ dated the 29^A dag of September 1847. 

llajkissore Mookerjee, (Plaintiff,) Appellant, 
versus 

Oditchum Mullick, deceased, Buddonmonee Dossee, Cliandinoneo 
Dossce, Sooriynionee Dossee, Taraiiioiiec Dossee, daiigliters and 
heiresses of Oditchum Midliek, deceased, B)ianomonee Dossev, 
Liickeeinonee Dossee, Horeecliuru Dliiir, Ilurchimder Mookerjee, 
Ranudiand Paul, Kisto Paranianick, Kaindlione Mundid, Deeno- 
buiidoo Ghoqc, Seehchunder Gliose, Raincoomar Ghose, Uaiiilo- 
clmn Piittur, Adormonce Dossee, Rasmonee Dossee, and Shama-* 
soonderee Dossee, (Defendants,) Respondents. 

Claim, for tlio possession of certain purchased property, with 
damages, laid at Company’s rupees lour hmidrcd and eighty-five, 
annas six, (Company’s rupees 485-6.) 

The jdanit sets forth tliat, on the 4t]i day of the montli of 
Srahun 1251 B. S., the plaintiff purcliasod six beegahs and eleven 
cottalis of reut-i)aying huid, situated in' the village calJi'd Makiali, 
from one Bliojolmrree Mannali, tlic late husband of the defendant 
Sliamasoonderce Dossee, for the siun^of riipeos twc«ty-onc, and 
held possession of the siuiie ; that on the 28th day of tlio month 
Bhadoon of the safd year 1251 B. S., tlie dcfeildants Rauicoouiar 
Ghose and others dispossessed liiin (tlic plaintiff) of the said land, 
thereby causing consiflerable loss to him (the plaintiff) of thei)roduce 
of ])addy, &c. ; thcrcf<)re hcf(tliei)laintiff) instituted this suit 

The defendant Shainasoonderec Dossee, in lier answer, declares 
that her late husband did not ever sell any rent-paying land to the 
plaintiff’; that while she was staying with lier fatlier, she received 
the intelligence of the death of her late liusbaud, wliich death occur- 
red outlie lltli day of the montli Srabun 1251 B. S. ; in con- 
sequence she returned homo ; she then learned that her liusband had 
died at the house of his concubine, by name Khemah Raur, to which 
house she (Shamasoonderoe Dos|ee) instantly repaired and demanded 
the property left by her late husband. Khemah Raur delivered to 
her part of it, but not the box which contained papers, documents, 
&c., such as pottahs, leases, &c. ; that Khemah Raur, haVtng leagued 
with tlie plaintiff*, caused her, the defendant Shamasoonderee Dossee, 
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to bo disjwssessod of the disputed Jand^ which land had been acquired 
by her husband, causing her to suffer much loss of produce of paddy 
&c. ; she (the defendant) had, therefore, filed*a suit against the parties 
who had dispossessed her. No. 79 in the court of the sudder ameen; 
in that suit the fraudulent intentions of the plaintiff will appear. 

The defendant Ramcoomar Ghose, in his»answer, declares that tlie 
plaintiff had purchased the land in dispute, and the talookdars, with a 
view to prevent a mutation of names in their sherishtah, had leased 
the land in dispute to the defendants Ramcoomar Ghose and 
Deenobundoo Ghose, on the 7tli day of the month Srabiin 1251 
B. S., at an annual rent of rupees twenty-six, annas three, gundahs 
four, (rupees 26-3-4,) who* accordingly continue to pay the rent, 
and arc still in possession. 

The sudder ameen (Pundit Sreeram Turkolunkai*,) having perused 
the records of both cases, that is to say. Nos. 13 and 79, considering 
that the bill of sale filed in this case was not a genuine instrument, 
dismissed the case, pn the grounds set forth in his decision. 

I see no sound reason on which to disturb tlie decision of the 
sudder ameen, passed on the 29th day of September 1847, and there- 
fore dismiss this case. Costs to be paid by each party respectively, as 
the respondent appeared unsummoned. 

The 7th February 1849. 

Case No. 28 of 1848. 

Appeal from the decision of James Reilyy Esq., Principal Sudder 
Ameen of Hooghly, dated the ITth day of August 1848. 

Kummulchancl Roy, Madliobchand Roy, and Prosumiochand Roy, 
(Plaintiffs,) Appellants, * 

^ • versus 

Roopmonee Dossee, Poomochmider Roy, Modobsooden Nundee, 
and Obhoychum Nundee, (Defendants,) Respondents. 

The papers in this case shew that, on the I6th day of January 
1849, the appellants filed a razeenamah,” and the resjxmdents, 
Poomochunder Roy, Modoosoodun Nunefee, and Obhoychum Nun- 
dee, filed also two separate safieenamahs,” declaring that they 
(the two several parties) had amicably settled their differences out of 
court, and that they had not either of them,* that is to say, the 
appellants and respondents^ any demand the one party against 
other, and soliciting thit, with the exception of the value of the stamp 
upon the petition of appeal, the other portions of the costs may be 
paid by each party respectively. 

With reference to the documents, that is to say, to the "razee- 
namah” and the " saffeenamaha’’ fil^ by the parties, I dismiss this 
appeal The costs to be paid by each party respectively. ' 

The valde of the stamp on the petition of appeal to be refunded 
to the appellant 
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The Urn February 1849. 

Case No 20 ojf 1847. 

Appeal from the decision of James Rdly^ Esq^y Principal Sudder 
Ameen of Hooghlyy dated the 1th day of July 1847. 

Ramkamiye Banerjee, (Plaintiff,) Appellant, 
versus 

Prawnkisto Roy, Shamasoonderee Debea, and Sonamonce Debea, 
(Defendants,) Respondents. 

Claim for the balance of a sum of money advanced on. loan on a 
liauthchitta,” or memorandum, laid at Company’s rupees one thou- 
sand, two hundred and six, ten annas, and fifteen gundahs, (Company’s 
rupees 1,206-10-15,) including interest. 

The papers of this case shew that both of the parties in this case 
having been dissatisfied with the decision of the principal sudder 
ameen, the plaintiff preferred this appeal, while the defendant H^rawn- 
kisto Roy) dso appealed against the decision aforesaid, under No. 19 ; 
that on the 7th day of «riily 1848, both the ^peals were brought 
forward, when in the case No. 19, I reversed the decision of the 
principal sudder ameen,* and remanded the case for re-trial ; and as 
this case was identical with No. 19, it did not appear to me necessary 
to pass any further order on this appeal ; it was therefore ordered to 
be struck off the file. 

The appellant having carried a special appeal to the Court of Sud- 
der Dewaimy Adawlut, that Court, ontthe* 23rd day of December 1848, 
A. D., Sent back tliis case for re-trial. 

The appellant states in his " woojuhaut,” grounds for appeal, that 
his suit was for rupees three thousand, four hundred and sixty, annas 
twelve, gundahs sixteen, but the principal sudder ameen, having 
unjustly decreed the case to the extent of rupees two thousand, two 
himdred and fifty-four, annas two, gundahs one, instead of the whole, 
he coiisequently preferred this appeal. 

The original nuthee of this case having been remanded for re-trial 
to the principal sudder ameen, on the appeal of Prawnkisto Roy, it 
is proper that this case sliould also be sent back for re-trial, that the 
objecuons urged by the appellant might be investigated. I decree 
this appeal, and reverse the decision of the principal sudder ameen, 
and direct that a copy of the oixior bo sent to the principal sudder 
ameen, with instructions to decide this case, toother with that of 
Prawnkisto Roy, already remanded for re-trial, after the Objections 
offered by the appellant have been enquired into. Costs of thp suit 
to bo paid by each party resi)ectively for the present, and ultimately 
by the losing party. 

The value m the stamp upon the petition of appeal to Be refunded 
to the appellant 
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The 28th Febbuaky 1849.. 

Case JJp. 146 of 1847. 

Appeal from the demion of ^aboo Jugbundoo ■ Banetjee, Momsiff 
of Bgedbattee, doled the \2th dap of June 1847. 

Eowsullea Dossee, (Plaintiff,) Appellant, 
versus 

Rnmanaiith Gossein, Prawnldsto Gosscin, Gk>iinnoliun Gossein, 

Takoordoss Dutt, Eeenoo Pyke, Toolsccram Sirdar, and Oleekabar 
Nugd^, (Defendants,) Respondents. 

Suit to obtain a receipt for rent already paid, laid at Company’s 
rupees fifty-four, annas tb^, gundahs six, cowreos three, (Company’s 
rupees 54^-6-3.) 

The plaint sets forth that Ramsoondcr Mnndle, the late husband 
of the plaintiff, formerly held in farm a certain portion of land situ- 
a^ in the village called Beeghatta, at an annual rent of rmnscs 
eighteen, annas fourteen, gundahs thirteen, cowroes two ; that irom 
the amount of rent paid, from the year 1246 to the year 1252 B. S., 
the plaintiff has received a receipt for the sum of seventy-eight rupees, 
eight annas and ten gundahs only; and, in consc(].ucnce of the 
talookdars having foiled to ^vo a receipt fot the balance, that is to 
say, for the sum of rupees fifty-four, annas tluree, gundahs six, cowrees 
throe, (rupees 54-3-6-3,) the plaintiff’ instituted tlus suit 
The defendant Gourmohun Gossein, in his answer, denies the fact as 
stated in the declaration of the plaintiff, and adds that the late husband 
of the plaintiff had, by a deed of.gift, made over all his projjerty to his 
eldest son-in-law, one Hurchuuder Paul, on whose death his son, that 
is to say, the son of Hurchunder Paul, by nam# Sreeram Paul, being 
unable to pay the rent of the land in dispute, and the aiTears accru- 
ing, he (the said Sreeram Paul) relinquished the land aforesaid, when 
the defendant re-let the land in question to other ryuts. 

The moonsiff dismissed the case on the grounds set forth in liis 
decision. '• 

From the “ lawazcemah,” village papers, filed by the talookdar for 
the year 125 1 B. S., it appears that me defend^ts had received from 
the plaintiff thirteen rupees. I therefore decreed the appeal to the 
extent of thirteen rup^, out of the amount claimed by Ae plaintiff, 
and reversed the decision of the moonsiff. 

The defendant (Gourmohun Gossein) having preferred a special 
appeal to the Court of Sadder Dewanny Adawlut, that Court reversed 
the decision of the jud^, and remanded the case for re-trial on tl»e 
following grounds : — The suit is for a receipt for rent paid during 
successive years from 1246 to 1252 B. S. ; and a question arises whe- 
ther it is not , barred under Section 7, llcgulation IL of 1805, 
with reference to the, precedent at page 26, volume VL of the Reports 
of the Court of Sudder Dewanny Adawlut. The suit was instituted in 
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Chyle 1252 B. S., and the judge has apparently founded his decision on 
payments made in 1251 B, S. The. dates of these payments, however, 
are not given in the decree of the judge, and, in the absence of these 
particulars, it is impossible to say whether his decision is a correct 
one, or the contrary: The judge should also state in his decree 
whether the whole amount of the rent for 1251 B* S. was paid, as 
this may form an element in the determination of the question of 
limitation.” 

In obedience to the orders of the Superior Court, the case was 
restored to its original number on the file, and on a careful perusal 
of the wliole of tlie papers of the nuthee of the original and appeal 
cases, it appears that the plaintiff claims receipts for rents paid by 
her to the defendants from 1246 to the year 1252 B. S- It becomes 
necessary to enquire whether, with reference to the provisions of 
Section 7, Regulation IL of* 1805, and the precedent of the Court 
of Sudder Dewanny Adawlut, No. 306, at page 26, volume VL, 
dated the 14th day of April 1835, tlie suit has been instituted 
within one year. 

It appears that the suit was instituted on the 4th day of Chyte 
1252 B. S., hence the plaintift^s claim to obtain receipts for rent paid 
from the year 1246 to 1250 B. S., is inadmissible. Of tlie 
remaining two years, tliat is to say, for the years 1261 and 1252 
B. S., it appears that the plaintiff states in her plaint that, on 
the 17th day of Poos 1251 B. S., she had paid to the defendants, 
by the sale of fish, tlie sum of three rupees, two aimas, through one 
Cliunder Mundle ; that on the 26th day of that month, that is to say, 
the month of Poos, she paid the sum of one rupee and eight annas 
by sale of jagree, and on the 15th day of Chyte 1251 B. S., she 
paid a fiirther sum of rupees twelve and eight annas by sale of 
jagree; that, on the 14th day of Assar 1252 B. S., she also paid 
by the sale of jagree the sum of rupees twelve, as well as two 
rupees and eight annas, on the 28th day of Aughun 1252 ,B. S. 
by sale of jagree ; hence tlie suit had been instituted within one year, 
if it is calculated from the 15th day of Chyte 1251 B. S. 

The moonsitf, coiisideriiTg the evidence of the witnesses for the 
plaintiff unworthy of credit, because they were tlie relatives of the 
plaintiff, and witli reference to the precedent No. 306, deeming the 
claim of the plaintiff' to obtain receipts for rent jiaid for past years, 
inadmissible, dfemissed the case. 

From tlie "lawazeemali” papers filed by the talookdar from the year 
1247 to the year 1262 B. S., particularly tliose for the year 1251 
B. S., and the seeah” papers for the year aforesaid, that is to say, 
the year 1251 B. S., it appears that the defendant received fixim the 
plaintiff the sum of rupees thirteen, and considering that the pre- 
cedent of the Court of Sudder Dewanny, No. 306, was in contrar 
vention to tlie precedent No. 501, dated the 30tb day of Septem- 
ber 1847, in the case of Ramtaruck Nundee, I therefore did 
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decree the c.ase to the e:s;tent of thirteen rupees only, and a fine to 
the extent of double that amount according to law. 

With reference to the orders of the Superior Court, regarding the 
dates on which the Several items were paid, it appears from the 

seeah” papers filed by the talookdar that, on the 15th day of 
Poos 1251 B. S., a sum of three rupees is entered under No. 395, 
for the sale of fish, that on the 18th day of Bysakh 1252 B. S. 
the sum of ten rupees is entered. No. 677, for the sale of jagree, 
making a total of thirteen rupees as realized from the plaintifil 
Under these circumstances I am of opinion that the item of tliree 
rupees paid on the 15th dajr of Poos 1251, cannot be allowed to 
the plaintiff, because the period of one year had expired previous to 
the institution of her suit, but I do consider her entitled to receipt 
for the last mentioned sum, that is to say, the sum of ten rupees 
paid on the 18th day of Bysakh 1252 B, S., there being no other 
evidence to prove that the plaintiff had paid any further sum on 
account of rent for the year 1251 B. S. Hence I decree the appeal, 
arid reverse the decision of the moonsiff^ passed on the 12th day 
of June 1847, and order that the plaintiff receive a receipt for 
the sum of ten rupees only, and that the talookdar, Gourmohun 
Sein, and his naib, Takoordoss Dutt, for not having given a receipt, 
for that sum, that is to say, for ten rupees/ should pay the sum of 
double that amount, that is to say, to pay twenty rupees as a fine to 
the plaintiff, with costs of suit in all courts, in proportion to tlic 
amount thus decreed, including interest 

The 28tii Februaht .1849. 

Case No. 26 of 1847. 

Appeal from the decision of James Reily^ Esq.j Principal Sudder 
Ameen of Ilooffhly, dated the \5th day of Sej}tember 1847. 

Mudoosoodun Chuckerbuttee and Pertaubchunder Chuckerbuttce, 
(Defendants,) Appellants, 

versus 

AnundloU Roy, PermanundRoy, and Horishanund Roy, (PlaintiflPs,) 

Respondents. 

Claim for the possession of three cottahs of lakhiraj, or rent-free, 
land, with the houses greeted for the purpose of tlie Worship of idols 
and a temple called " Naut Mondeer” and " Dole Mxmehub,” also 
for damages by the loss of the ornaments, &c., laid at Company’s 
rupees one ‘ thousand, two . hundred and thirty seven, annas ten, 
(Copapany’s rupe^ 1,237-10.) 

The plaint sett forth that the plaintiffs possessed three cottahs of 
ancestrm lakhirm, or rent-free, land, on which they had at first 
erected a thatched, and subsequently a brick built house, a temple, or 
pagoda called “Naut Mondeer” and a “Dole MuneWb,” for the 
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performance of the " Gunnesh Jonnonce poojali;” that having per- 
formed die prethista, or the ceremony of consecrating the temple, 
they continued for a long time to conduct die worship of the idol; 
tliat the defendants were the* pooroheet, or priests, but the defen- 
dants having violated the sanctity of dieir office, the plaintiffs dis- 
missed them; that in the month of Poos 1250 B. S., the defendants 
having prevented the worship, and having scizxd on the articles, and 
appropriated the same to their own use, tliat is to sa^y, to the use of 
the defendants, the plaintiffs instituted this suit as laid above. 

The defendants, in their answer, state that, the land in dispute is 
dieir own property, that is to say, that the lakhiraj, or rent-free, 
land in dispute is the property of the defendants ; that the buildinc^s 
thereupon were erected by contribution of the " Baro Yaree poojah 
that the plaintiffs only superintended the work ; and that the poo- 
jah was performed by the Baro Yaree; that the land on which 
tJie Dole Munchub was built, is held on a lease taken by the 
plaintiff Purmanund Roy from the defendants ; that owing to the 
contribution money having been deposited with the plaintiffs, they 
squabbled with the defendants, and the plaintiffs then dismissed the 
defendants from the office of pooroheet, and that the plaintiffs have 
instituted this suit from pique and animosity, &c. 

The late principal sudder ameen (Baboo Roy Radha Govind 
Shome) dismissed the case on the 21st day of May 1845. On an 
appeal by the plaintiffs, it was remanded for re-trial by the judge, 
to James Reily, Esquire, the present principal sudder atneen, on 
the 21st day of November 1846, on the grounds that tlie ameen, 
who bad been deputed to make the local investigation and enquiry 
had not been duly sworn, according to the provisions of Section 
17, ReguUtion IV. of 1793. 

The principal sudder ameen^ James Reily, Esquire, having supplied 
the omission noticed in the decree of the judge, dated the 21st day 
of November 1846, decreed the case on the grounds set forth in his 
decision. 

On the 23rd day of May 1848, the judge sent back the case 
for re-trial to the principal sudder ameen, to be disjiosed of in 
accordance with the provisions of Act XX^L of 1841, in con- 
seq^uence of the plaintiffs having omitted tp proceed with their 
case for a period exeteeding six weeks, in the court of the princi- 
pal sudder ameen, for which delay the plaintiffs had not assigned 
any reason. 

The respondents, being dissatified with the abovenamed orders 
of the judge, carried a summary appeal to tbei Court of Sudder 
Dewanny A4awlut, which Court, on the 18th day of Jliily 1848, 
reversed the orders of the judge, and remanded the case for 
re-trial, on the grounds that, as the neglect had not been noticed in 
the court of first instance, under the provisions of Act XVII. of 
1847 the appellate court had not any right to notice it 
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In accordance with the orders of the Court of Sudder Dewanny 
Adawlut, the case Was restored to its original number on the file of 
the judge. ^ ^ ^ ^ 

On a careful perusal of the whole of the papers in this case^ it 
does not appear m the investigation instituted by the principal sud- 
der amcen in this case, that any enquiry was made respecting the 
three cottahs of land in' dispute, which each of the parties claim" 
severally as their ancestral laUiraj (rent-free) land, nor was any 
documenta^ evidence called for by the principal sudder ameen to 
prove that idehtical and important fact, which, if ascertained, would 
lead to the easy decision of the fact by whom the buildings had been 
erected on the land in dispute. Hence ^consider the decision incom- 
plete, and therefore I decree this appeal, and reverse the decision of 
the principal sudder amcen, passed on the 15th day of September 
1847, and remand the case for re-trial to the aforesaid princi- 
pal sudder ameen, with instructions to restore the Q^se to its original 
niunber on his file, and then to re-trv the case, attending to the 
observations noticed in tliis decree. The costs for the present to be 
paid, by each party respectively and ultimately by the losing ])arty. 

The value of the stamp upon the petition of appeal to be refunded 
to the appellant 


The 28th February 1849. 

’ Case No. 13 of 1848. 

Appeal from the decision of James TteUy^ Esq.^ Principal Sudder 
Ameen of IloogUly^ dated the \5th day of March 1848. 

Kammohun Banerjee, (Defendant,) Appellant,* 
versus 

Radhanauth Pandah, plaintiff', Mudoosoodun Roy, and Sceboo 
Dossee, widow of the late Hurreenarayn Chowdrcc,, .deceased, 
(Defeidants,) Respondents. 

Suit for the reversal of a sale effected under Regulation Vfll. of 
1^19, laid at* Company’s nipees one thousand, five hundred, and 
eighty-five, (Company’s rupees 1,585.) ^ 

The papers in this case shew that the late*Lollmoliun Banerjee, 
the father of the defendant (Raramohim Banerjee) purcliased from the 
former zumeendar, ly name Goyamonce, a ten annas share of mou- 
zah JMfoorj^haberrea and other villages adjoining to lot Koolindah, 
situated \^iin the civil jurisdiction of tliis cfistric1;\(HooghIy) and 
remdinedf in the posabsrion of them : that Komlakaunt Mittre and 
Others sold their five annas share of putnee talook, modtiah Moor- 
ghaberrea, to the plaintifti Radhanauth J?andal^ who coritinued in 
possession, and who sc^t tihe rent due up fo the month of Assin 1250 
B. S., to the zumeendar, Lollmohun Banerjee, who declined to 
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receive tlie same» and then (contrary to law) instituted a suit inider 
Ilegulatioii VIU, 1819, in the collectorate of Burdwan, and had 
the property sold, which he (the said Lollmohun Banerjee) fictitiously 
purchased in the name of Hurreenara|ii Chowdree, and then dispos- 
sessed thc’ plaintiff ; that on this occurrence the plaintiff (Radlia- 
naiith Pandah) instituted a civil suit under 3bTo. 17, in the court of 
the principal sudder ameen, for the reversal of the abovementioned 
sale, and obtained a decree, in execution of which he (the plaintiff) 
was put in possession ; that the said Rammohun Banerjee appealed the 
case under No. 38, when the decision of the principal sudder ameen 
was upheld by the judge : that the said zumeendar, Rammohun 
Banerjee, again illegally filed a suit under Regulation VIIL of 1819, 
for the rent for flic last six months of the year 1252 B. S., 
which rent amounted to rupees one hundred and ninety-eight, annas 
fourteen, in contravention of the aforesaid decision in the Burdwan 
collectorate, when the plaintiff presented a petition to the collector 
of Burdwan together with a copy of the decision of the civil court, 
and prayed tliat the sale might be postponed. The collector of 
Burdwan rejected the petition and had the muliaul sold on the 23rd 
day of May 1846, when the said Rammohun Banerjee again 
purchased the property for rupees two hundred and five, in the 
name of the defendant (Mudoosoodun Roy,) and dispossessed the 
plaintiff*, who in consequence instituted this suit 

The defendant (Rammohun Banerjee) in his answer, declares that 
the plaintiff* instituted this suit against Lollmoliun, who, the pktintiif 
well knew, was not alive, having previously died, and that lie (thj? 
said plaintiff) rectified the said plaint (by a supplementary plaint,) 
naming him (Rammohun Banerjee) as the defendant in tliis case, 
which case ought therefore to be nonsuited. 

Secondly^ That the property in dispute having been sold for 
arrears of rent, due for the last six months of the year 1252 B. S., 
the defendant' Mudoosoodmi Roy purchased if for the sum of 
rupees two hundred and five; the plaintiff* ought to have estimated' 
the value of the suit, either on the amount of tlie sale proceeds or on 
the value of the produce of thte property in dispute in a lower court : 
he not having done so, the j^uit caimot be entorfained in this 
court ^ ^ ' 

ThirWy. For the plaintiff to consider the decision passed in No. 
38/ final, is, not just, becaus^ the defendant (Rammohun Banerjee) 
has preferred a special appeal to the Court of Sudder Dewanny 
Adawlut, and which special appeal has not as yet been disposed 

of. ^ ^ 

Fourthly. That it is dearly stated in Section 16, Regulation VII. 
of 1832, that the sale of putnee talooks shall be taaAe by the 
collector, to Vhom |lie,rent of the zumeendaree is paid; and as the 
rent of the talook in dispute is paid into the court of tKe collector of 
Burdwan, he (the defendant) according te custom instituted his suit 
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under fiegulation VIIL of 1819, in the court of the collector of 
Burdwan, of wliich the plaintiff was aware, and that, if the plaintiff 
had a right to the talook in question, he would have deposited the 
amount of rent in the treasury of the collector. 

The defendant Mudoosoodun Roy gives the same answer as the 
foregoing defendant, and declares that he purclfased the talook afore- 
said for himself. 

The principal sudder ameen, James Reily, Esquire, with reference 
to the decision passed by the judge, on the 19th day of August 1846, 
and for other reasons set forth in his decision, decreed the case, 
and annulled the sale which had been ordered by the collector 
of Burdwan, and that the plaintiff be, placed in possession of the 
five annas share in mouzah Moorghaberrea, and the plaintiff* to 
receive wasilaut from the date of the institution of the suit to 
the date of possession, and all costs to be paid by Rammohun 
Banerjee. 

I do not see any reason on which to disturb the decision of the 
princijpal sudder ameen, James Reily, Esquire, passed on the 15 th 
day ol March 1848, 1 therefore dismiss this appeal with costs. 


The 28th February 1849. 

Case No. 3 of 1848. 

Appeal from the decision of James Reily, Esq,, Principal Sudder 
^meen of Hooghly, dated the 2Sth day of December 1847. 

Tarruckchunder Chatterjee, (Defendant,) Appellant, 
versus 

Ramkisto Sircar, (Plaintiff,) Bulram Sircar and Nobocoomar Chat- 
terjee, (Defendants,) and Gungasaugur Sircar, (Claimant,) Re- 
spondents. # 

Suit to obtain possession of thirteen and three quarter cottahs of 
land by claiming a right to its rent, at the rate of Sicca rupees six, 
annas six, gun£ihs ten, (Sicca rupees *6-6-10,) calculated at Com- 
j^any^s rup^s one himdr^ and twenty-two, amias fifteen, ^undahs 
six, cowrees two, (CoAipany’s rupees 122-15-6-2.) 

The papers in ^s case shew that the land* in dispute is 'blaimed 
by the plaintiff as land suljject to the pa 3 rment of revenue, whereas 
the defendants dedl^e it to be exempt from rent 

This case was, under the provisions of Regulation 11. of . 1819, 
sent to the collector for report, who, that is to say, the collector, 
has declared foat the land is rent-paying. 

The principal sudder ameen^ James Reily, Esquire, decreed the 
case Aus, that defendants pay at the rate of rupees six, aimas 
six, gundb^s ten, (rilpees 6-6-10,) annually, for the land in question: 
costs to be paid by the defendants.” 
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The appellant urges in his appeal that the principal sudder ameen 
has decided this case in contravention of Construction No. 576, &c. 

Construction No. 576 declares: " In case of a zumeendar suing to 
resume lands held in a rent-free tenure, the only question for the 
•court to determine is the validity or otherwise of the alleged rent-free 
tenure, and not the amount assessable thereon. The decree in the 
„ event of the suit being decided in the favor of the plaintiff, should 
merely declare the hmd liable to assessment” This the principal 
sudder ameen has omitted to do in this case, and therefore I decree 
this appeal, and reverse the decision of the principal sudder ameen 
passed on the 28th day of December 1847, and direct that the 
case be remanded to die said principal sudder ameen for re-trial, 
with instructions to restore the case to its original number on his 
file, and re-try the case with reference to the above quoted Con- 
struction. Costs to be paid for the present by each party respec- 
tively, and ultimately by the losing party. 

The value of the stamp upon the petition of appeal to l)c refunded 
to the appellant 


The 28th February 1849. 

CJase No. 16 of 1848. 

Appeal from the decision of James Reily^ Esq.y Principal Sudder 
Ameen of Hooghly^ dated the \Oth day of March 1848. 

Bhoyrub Chunder Koowur, Hurrish Chunder Koowir, Koop dhunder 
Koowur, and Seeboosoonderee Dossee, widow of the late Mohesh 
Chunder Koowur; (Plaintiffs,) Appellants, 

versus 

Gbpaul Chunder Chowdree, son of the late Parbutteechum Chowdree, 
deceased, and Takooranee Dossee Debea, mother of Nobinchunder 
Chowdree, a minor, (Defendants,) Respondent^ 

Claim for the sum of rupees one tliousand and sixty-six, annas 
ten, gundahs eight, being the amount of a sum of money advanced 
on loan on a bond, including interest 
The plaint sets forth that tlie defendants borrowed^th^ sum of 
Sicca rupees one tho,usand from the plaintiff^ W a bond dated the 
thirtieth day of Joystee 1242 B. S., enga^g to pay the sum of five 
hundred Sicca rupees in 1242 B. S., and five hundred Sicca rupees 
in 1243 B. S., of which sum the defendants repaid the item of five 
hundred rupees, but tailinjg to pay thd balance, the, plaintiffs insti- 
tuted this suit, that is to say, for t^ balance aforesaid of five hun- 
dred Sicca rupws, or Company’s rupees five hundred and thirty- 
three, annas five, gundahs four, principal money, and the sum of 
Company’s rupees five huidred and thirty-three, annas five, gundahs 
four, on account of the interest 
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TJic defendant Gopaul Clmnder Cliowdrce, in his answer, denies 
the debt ; and states that his father, Parbutteechurn Chowdrec, had 
tak(?n a certain sum of money on loan from the father of the plain- 
tiffi in the month of Assin 1241 B. S., and to enable him to liqui- 
date the debt, he (Parbutteechurn Chowdree aforesaid) gave in farm, • 
in the year 1242 B- S., his putnee talook mouzali Hath&nee to the 
late Mohes Chunder Koowur, the brother of the plaintiff, for a period 
of five years, directing the rent to be paid to the father of the plain- 
tiff's in liquidation of the debt; that tlie plaintiffs held possessitm of 
the tidooK until the end“ of the year 1242 B. S., and realized the 
whole of the rent due for that year, from the ryuts, together with 
the rent duo to the father of the defendants, which sum altogether 
liquidated the debt ; now the plaintiffs, witliout any adjustment of 
accounts, have fraudulently instituted this suit 

The points taken into consideration by the principal sudder 
ameen, in this case, were ; first, the genuineness of the bond ; and 
secondly, whether the debt had been liquidated from the assets of the 
farm. The principal sudder ameen considered the first point prov- 
ed : and as the plaintiff had not established on what date tlie estate 
in question had been sold (in 1843,) he (the said principal sudder 
ameen) drew the conclusion that the assets of the estate had liqui- 
dated the debt, and therefore he dismissed the case. 

The appellants urge in their appeal that, if the estate was sold in 
the commencement of the year 1243 B. S., how could the amount 
agreed to he paid by the defendant in that year, that is to say, 1243 
15. S., have been previously settled ? 

I am of opinion that the appellant should be called upon to prove 
the date on which the estate had been sold. Hence the case should 
be sent back for re-trial, and therefore I decree the appeal, and 
reverse the decision of the principal su(lder«ameen, passed on the lOtli 
day of March 1848, and direct that the case be remanded to tluu 
said principal sudder ameen, with instructions to restore it to its ori- 
ginal number on his file, and, with reference to the foregoing remarks 
in this decree, to re-tiy the suit. The costs are to be jmid for the 
present by each party respectively, and ultimately by tli® losing 
party. 

The value of the stamp upon the petition of appeal to be refunded 
ed to tlie appellant; 


4 
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The 28th February 1849, 

Case No. 11 of 1843. 

Received for re-trial in October 1848. 

Appeal from the decidon of Roy Radha Gomfnd Shame ^ Late Privr 
cipal Sudder Ameen of Hooghly^ dated the 1th day of March 1843. 

Mr. John Watson, (Defendant,) Appellant, 
versus 

Joykissen Mookerjee and Rajkisscn Mookerjee, Zumeendars of a 
twelve annas sixteen gundahs share in lot Reedoyrampore, (Plain- 
tiffs,) and Prawnnauth Chowdree, Zumeendar of a three annas four 
gundahs share of lot Reedoyrampore, (Defendant,) Respondents. 

Claim for the removal of an embankment (bund) and to recover 
damage sustained thereby, laid at Company’s rupees one thousand, 
one hundred and eighty-eight, annas twelve, gundahs sixteen, 
(Coini>a'ny’s rupees 1,188-12-16.) . 

The ])laint sets forth that, within the zumeendaree of the plaintiff 
by name lot Reedoyrampore, Mr. John Watson erected a new 
bund (embankment) on the east of a river, called Seelabutty alias 
Seelaye, appertaining tc^mouzah Hijlee, which bund is very injurious 
to the general cultivation of their zumeendaree, in consequence of 
which thc^ have instituted this suit as laid above. 

* The defendant Mr. John Watson, in his answer, urges that the 
embankment (bund) in dispute is an old established one ; that no 
damage has occuiTcd to the cultivation of the plaintifis from the 
erection of the said embankment (bund,) that on the contrary the 
lands and the crops have been improved ; that the fact of the em- 
bankment (bund) in question being an old established one, will be 
proved by the copy of* a roobakaree by the magistrate, dated the 
2nd day of April 1828. 

The late principal sudder ameen, Roy Radha Govind Shome, 
decreed the case for the reasons set forth in his decision. 

Mr. John Watson, being dissatisfied with the above decision, 
appealed the case. 

The additional judge (Mr. C. T. Davidson) threw the case out 
under the statute of limitations. * . ‘ * 

The plaintiffs then carried a special appeal to the Court; of Sudder 
Dewanny Adawlut, which Court record their opinion as follows : 
" That the law of limitations does not apply to this case. The plain- 
tiffs sued for damage sustained from tlie commencement of 1246 
to Maugh 1247 B. S., in consequence of the eredion ofi a certain 
embankment, and the suit was filed on the 9th day of February 
1841, corresponding wMi the 28th day of Maugh 1247 B. S., 
so that the question of limitation does not arise. But a question of 
prescription may arise as to the length of time the embankment has 
been in existence, and this point demands enquiry and inve^tiga- 
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tion^” and^ annulling the decision ;of the late additional judge, the 
Court remanded the case in order that the appeal may be msposed 
of on its merits. 

On an attentive pei^sal of the whole of the papers in this cm, it 
appears that the late principal sudder ameen ordered the plainlCifls to 
be put in possession of on embankment (bund) called ICuduintolah, 
whereas the bund (embankment) in dispute is named Hijlee bund, 
which bund is not claimed by the plaintiffs: hence with reference^ 
to the orders of the Court of Sudder Dewanny Adawlut, under date 
the 8th day of July 1848, 1 consider that the case should be sent baclS 
for re-trial, to enquire as to the length of time their embankment was 
in existence. Therefore I decree this appeal, and reverse the decision 
of the l^Lte priucipal sudder ameen,(Roy Kadlia Govind Shome,) passed 
on the 7th day of March 1843, and order that the case be re- 
manded to the present principal sudder ameen,(James Reily, Esquire,) 
widi instructions to restore the case to its original number on Ins 
file, and to re-try it, in accordance with the remarks made in this 
decree and the orders of the Court of Sudder Dewanny Adawlut. 
Costs of suit to be paid by each party, respectively, for the present, 
and ultimately by the losing party. 

The value of the stamp upon the petition qf appeal to be refunded 
to the appellant 


The 28tii Februaky 1849. 

Case No. 5 of 1849. 

Aj^al from the decision of Pundit Sreeram TurkolunkaVy Head 
moonsiff of Hooghly^ dated the 2&th day of November 1848. 

Needheeram Dharah, (Defendant,) AppeUant, 
versus 

Anundmoyee Dossec, (Plaintiff*,) Respondent 

CLATSti for maintenance, calculated at Company’s rupees thirty- 
two, (Company’s rupees 32.) 

The ap|»ellant preferred this appeal oti the 10th day of January 
1849, stating that he would subse(|uently file his grounds for appeal, 
which he has failed td do, for a mriod of more thap six weeks: hence, 
under the provisions of Act X^X. of 1841, I dismiss this appeal 
with costs. ,, . 



ZILIiAH JESSORE: 

Present: H. F. .TAMES, Esq., Judge. 


The 7th'‘February 1849. 

Case No. 48 of 1849. 

Regular Appeal from the decision of Puddolochun Sein, Moonsiff of 
Dhurmpore^ dated the \&th February 1846. 

Buddim Chunder Sein and two others, (Defendants,) Appellants, 

•oersus 

Golam Durbesh Joardar, (Plaintilf,) Respondent 

This suit was originally instituted before the moonsiff of Dhurm- 
pore by^ the plaintiff, to fix the rent of certain lands held by the 
defendants in the putnee talook of the plaintid^, in mouzah kismut 
Burtail. 

In the plaint the land is estimated at 214 beegahs, and the jumma 
at rupees 295-5, but the defendants state that part of the land is 
lakhiraj, and produced certain documents in support of their state- 
ment, which were considered valid by the moonsiff, and a deduction 
accordingly was allowed. On the case being appealed to a higher 
court, the principal sudder ameen refused to admit the validity of 
the documents, with reference to the lakhiraj land admitted in the 
lower court, and in his decree mentioned that the plea of the defen- 
dants was groundless and incomplete, as the lands which they said 
were rent-nee lands did not appear to be inserted in the lakhiraj 
registers of 1202 and 1209, and that, without it could be proved that 
they were included in such registers, they could not be admitted as 
lakiuraj. Subsequent to the passing of this order, the defendants 
appeared before the principal sudder ameen, and applied for a review 
of judgment, on the 'ground that they had discovered that the lands 
in question were included in the said registers. This review of 
judgment was sanctioned, and the principal sudder ameen allowed a 
certain portion of the lands to be rent-free. But previous to the pro- 
duction of the proof that the lands were rent-free, the defendants jbad 
come to an arrangement and settlement of the plaintiff’s claim on 
them, and had a^eed to pay a certain portion of the decree awarded 
by the court, which had disallowed the plea of the lands bding. 
lakhiraj, and this agreement has been decreed and enforced agamat 
them, and therefore they now appeal against the order, and point out 
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how unfair it would be to realise from them the full amount ol’ 
revenue for all the lands, part of which have been proved and allowed 
to be lakhiraj. I therefore remand the case back to the moonsilf ’s 
court, with instructions that the claim of plaintiff be re-investigated, 
with reference to the d^uction to be allowed for the lands which 
the principal siidder ameen has ^wimitted to be lakhiraj, and order 
the value of the stamp of appeal to be given to the appellant 
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Present: D. J. MONEY, Esq., Judge. 


The 8tii February 1849. 

No. 167 of 1848. 

Begulnr Appeal from a decision of the late Mouhvee Mahomed Mobeen, 
Moonsiff of Gowas. 

Gungagovind Mundul and Ramsoonder Mundul, (Defendants,) 

Appellants,, 

versics 

Sartuk Mundul, (Plaintiff,) Respondent 

Claim preferred 20th May 1848, for Company’s rupees 212-11-3, 
decided^ lOtli September 1848. 

The plaint states that the defendants had borrowed from the plain- 
tiff 299 rupees to carry on business with. When the time arrived 
for the adjustment of the accounts, they were unable to pay the debt 
at once, and paid only 87 rupees, executing for the remaining 
amount due a bond, payable by instalments on the dth Phalgooii 1254, 
in which it was stipulated that the debt should be paid in different 
sums on different dates. The defendants failed, however, to perform 
their promise, and the plaintiff sued for rupees 212-11-3, including 
interest 

The defendants admitted the original debt, but pleaded that they 
had paid it, and that the plaintiff* had forced them to sign the instal- 
ment bond. 

The moonsiff decreed the claim of the plaintiff, and the defendants 
appealed from his decision. 

On perusal of the 'papers it was discovered that, in every paper 
filed Jby the plaintiff!, the name of Gungagovind appeared as defen- 
dant But Gungagovind, in his answer, and in every paper which he 
filed, wrote his name Gungaram and not Gungagovind. As the 
moonsiff gave his decree without ascertaining which of the names 
was correct, I consider it incomplete, and therdFore admit the appeal, 
and remand the case for re-trial with reference to this point The 
value of the stamps on the petition of appeal will be returned to the 
appellant 
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The 8th February 1849. 

No. 168 of 1848. 

Regular Appeal from the decision of Baboo Gooroopersaud Bose^ 
Moonsiff of Kandhee. 

Puresh Gorai, (Plaintiff,) Appellant, 
versus 

Kajib Lochun Odhicarrcc, ffomastali on the part of Brojo Sounder 
Chowdhree, Ijaradar of Goysabad, (Defendant,) Respondent 

Claim at double the amount of Company’s rupees 1-11-8, paid on 
account of rent by the appellant, instituted on 20th April 1848, and 
decided on 16th August 1848. Action brouglit because the defen- 
dant had withlield a receipt for the payment 

The defendant pleaded that he h^ been gomastah of the plain- 
tiff’s village from 1250 B. S., and never collected rent from any 
ryut without giving a dakhila; that rupees 1-1 1 was still due from the 
plaintiff* on account of the last instalment of the year 1254 B. S.; 
and tliat because the period of a farming lease, commencing from 
1250 B. S., was about to expire, the ryuts had conspired not to pay 
the last instalment of rent, and that eight similar actions had been 
brought against him. 

The moonsiff of Chowkee Kandhee considered the case got up^ 
and dismissed it 

As from the admission of the plaintiff it is in evidence that the 
defendant had never before refused a receipt, during nearly the 
'whole period of the lease, I agree with the moonsiff’, and see no 
^unds for interf*eriiig with his decision, which is accordingly con- 
firmed with costs. 


The 8tii February 1849. 

No. 173 of 1848. 

Regular Appeal from the decision of Baboo Gooroopersaud Bose, 
Moonsiff of Kandhee. 

Sheikh Golani, (Plaintiff,) Appellant, 

, versus 

Rajib Lochun Odhicarree, (Defendant,) Respondent 

Claim at double the amount of Company’s rupees 1-15-2, prefer- 
red 20th April 1848, decided 10th August 1848. 

The circumstances of this case being precisely the same as in case 
No. 168 of 1848, 1 see no ground for interfering with the decision 
of the moonsiff, and therefore confirm it, and dismiss the appeal with 
costs. 
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Thk 26ti£ FEBKUAiir 1849. 

No. 176 of 1848. 

Reffular Appeal from the decision of the late Moulvee Mahomed 
Mobeen^ Moonsiff of Gowas. 

Bislionath Koy, (Plaintiff,) Appellant, 
versus 

Akbortlee Shckh, (Defendant,) Respondent. 

The suit was instituted by the plaintiff, on the SOtli May 1847, 
for a bond debt, amounting to rupees 29-13-6, principal rupees 19, 
and interest, rupees 10-13-6, and decided 11th September 1848. 

The bond was proved by witnesses to the execution of it. The 
defendant denied it 

The moonsiff summoned the plaintiff, being suspicious that the 
plaint was in a fictitious name, and, on his not appearing, dismissed 
it As the execution of the bond was proved, and the plaintiff’s 
vakeel in attendance, I consider the decision irregular with reference 
to Section 15, Regulation III. of 1793, and to the Circular Order of 
the Sudder Dewanny Adawlut of the 29th July 1809, which pro- 
vides that, if a plaint is proved to be in a fictitious name, it is liable 
to be nonsuited. I therefore admit the appeal, and return tlie case 
for re-trial. The stamp value of the petition of appeal will be 
returned to the appellant ^ 

The 26th February 1849. 

No. 179 of 1848. 

Regular Appeal from the decision of Baboo Dwarhanath Roy ^ first 
grade Moonsiff of lAiulhaugh, 

Michael Steffel, (Defendant,) Appellant, 
versus 

Hurro Churun Pundit, (Plaintiff,) Respondent 

Claim preferred on the^2nd February 1848, for 30 rupees, the 
balance of a sum owing to the plaintiff^ which he agreed to take 
from the defendant in part payment of wages, and a debt due to him : 
decided on the 1 6 tlu November 1848, in favor of the plaintiff 

The defendant acknowledged that the written agreement put in 
by tJie plaintiff, in which the above balance is specified, was signed 
by him, but pleaded that out of the balance 20 rupees had been 
paid, leaving only 10 rupees due. He could hot, however, furnish 
any proof of the part payment, though he was allowed more tlian 
the usual time for the purpose. His charge of neglect on the part 
of the pleader is not substantiated. I see no ground, therefore, for 
interfering with the moonsiff’s decision, and dismiss the appeal with 
costs. 
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The 26tii February 1849. 

No. 180 of 1848. 

Regular Appeal from the decisim of Baboo Dwarkanauth Rog^ first 
grade Moonsiff^f LaulbaugJu 

Parties the same as in Case No. 179. 

Claim for rupees 20-8, balance of wages due from 1st June 1846 
to March 1847, amounting at 5 rupees per mensem to 50 rupees, of 
which rupees 29-8 had been paid. 

The defendant admitted the service, but denied the debt He 
could not, however, prove the payment of the wages, though more 
than an ordinary period was allowed for the puj^)se, and the plea 
of neglect on the part of his pleader is ina^issible. I therefore 
confirm the moonsifTs decree, and dismiss the appeal with costs. 

The 27th February 1849. 

No. 10 of 1849. 

Regular Appeal from the decision of Baboo Petumber Moohnjeay 
Moonsiff of Zeeagunge^ 

Bhowannee Ghose, (Defendant,) Appellant, • 
versus 

Goordyal Sir8hr, (Plaintiff,) Respondent 

The suit was instituted on the 3rd February 1848, for rupees 
41-13-15, balance of account for goods supplied, and decided 30tli 
December 1848. 

This case was once before appealed to this court W the defendant, 
in conjunction with his son, Kalee Chum Ghos'e. Tne moonsiff had 
given an exparte decree in favor of the plaintiff^ in consequence of 
the defendants not having filed their answer within si^ we^s. 

The late judge Mr. Russell admitted the appeal, and returned the 
case for re-trial. 

The moonsiff on re-trial heard the evidence of both parties and 
examined ""their respective accounts. Ip the account-book of the 
defendants there were erasures which threw su^icion upon their 
statement. The plaintiff’s account was clear and in detail. Botli 
accounts tallied^ with the exception of two or three items that had 
been altered to amounts in the defendants account-book. Tlic 
original items were clej^ legible. The altered total of the altered 
sums was incorrect The moonsiff decreed 32 rupees 4 annas, 
excluding from his decree 6 rupees and 10 gundahs, illegal interest, 
and 12 annas as a doubtfrl item. 

One of the defendants am>ealed against the decree, on the , ground 
that the moonsiff had relied on some parts of the defendants account 
while he mistrusted others. I see no reason for interference with the 
decree, and therefore confirm it, and dismiss the appeal with costs. 
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Present: R. E. CUNLIFFE, Esq., Judge. 

The 8th February 1849. 

No. 34 of 1847. 

Appeal from the decision of C. Mackay^ Esq,, Principal SvMer Ameen 
of Zillah Mymensmg, dated the 10/A August 1847. 
('Jhundrabullee Dossea, mother <rf Biirdakaunt alias Gopal Kishen 

Doss, (Defendant,) Appellant, 

(Kistaiiund Podar and Aradhnnee Dossea, Defendants,) 

versus 

Bheemclmnder Sha, (Plaintiff,) Respondent 
Respondent, having obtained a decree against the above defen- 
flants, requested the property of Aradhunee should be sold in execu- 
tion thereof, on which appellant, wife of the other defendant, and 
sister-in-law of Aradhunee, objected, claiming the whole of her pro- 
perty as having been granted hy Aradhunee by a deed of dan putr, 
dated the 8th Kartic^ ^1251, for the service of a household idol, 
Gopal Takoor, of whiefi her son, Burdakaunt, had been appointed 
sewait The objection having been admitted, respondent sued to 
cancel the dan putr, and to cause the sale of the property in satis- 
faction of his decree. No defence was made by appellant, and the 
principal sudder ameen passed a decree in favor of respondent, the 
grounds of which are detailed, and in which I fully concur, in suit 
No. 70 of 1846, instituted by appellant against Aradhunee Dossea 
and others, to uphold this very dan putr. The principal sudder 
ameen not only dismissed her claim, but inflicted a fine under the 
provisions of Section 12, Regulation III. of 1793, notwithstanding 
which no appeal therefrom has been instituted. In appeal the excuse 
for not having defended the suit is, that appellant was absent on a 
pilgrimage, which is extremely frivolous, for she was ajt the time 
carrying on her own suit regarding the same property. The apped is 
therefore dismissed. Costs to be paid by appellant 

The 8th February 1849. 

No. 35 of 1847. 

Appeal from the decision of C. Machay, Esq,, Principal Sudder Ameen 
of Zillah Mymensing, dated the l^th August 1847. 

Syed Mahomed Shah, (Plaintiff,) Appellant, 
versus 

Rajkishen Rai, Radhanath Rai, and others, (Defendants,) 
Respondents. 

Appellant states Koochallee Khan left an estate consisting of 
2 annas of pergunnah Attya and the kharija talook, Hijalea, &c. 
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to 3 guiidahs 2 cowrees of which his dau^hter^ Bannoo Khatoon^ suc- 
ceeded, and married Raza Allee, and, djrmg without heirs, Raza Allee 
succeeded to her rights, and married appellant’s sister, Talib- 
oonnissa, both of whom died without heirs, and that he obtained a 
decree for 7 cowrees of the 2 annas of per^nnah Attya. Birahim 
Alice, Koochallee Khan’s son, having sued another party for the 
kharija talook, Hijalea, &c., including 8 annas kismut gram Attya, 
Raza Allee set forth his claim, and was referred to a civil suit, and 
appellant having inherited thro^h Raza Allee, accordingly sued 
Radhanath Rai, Birahim Allee, ana others, and obtained a decree from 
the principal sudder ameen, dated 26th December 1831, which was 
confirmed by the judge on the 23rd February 1835. On taking out 
execution of that decree, Rajkishen Rai objected to possession of 
gram Attya being mven on the plea of possession under a deed of 
sale from Radlianam Rai, which objection was admitted by the sudder 
ameen on the 25th March 1842, and the order upheld by the judge 
on the 9th March 1843, who declared possession could not be 
granted until Radhanath Rai’s decree against Birahim Allee had been 
cancelled ; and as Birahim Allee had no right to dispose of his pro- 
perty, he now sues to cancel that decree and obtain possession with 
wassilat of 7 cowrees of 8 annas kismut gram Attya, as in like 
manner he had obtained a decree against BBychurrun Singh, cancel- 
ling the sale of the same portion of kismut Dobail by Bir^im Allee. 

Respondent replied that tlie suit was barred by lapse of time for 
reasons stated, and also that the valuation of the suit was incorrect, 
having been made at three times the alleged jumma; but it is neither 
an entire mehal, paying revenue to Govermnent, nor a specific portion 
thereof with a defined jumma. The principal sudder ameen, without 
noticing the latter objection, which ought to have been first decided, 
proceeded to declare the suit barred by lapse of time. The suit is 
therefore remanded for decision of that point 

The 9th February 1849. 

» No. 36 of 1847. 

Appeal from the decision of (7. Mackay^ JEsq,, Principal Sudder 
Ameen of Zillah Mymensing^ dated the 2lst August 1847. 

Rarngopal Turfdar, and after his death, Puddolochun Turfdar, 
(Defendant,) Appellant, 

versus 

Syed Mahomed Shah, (Plaintiff,) Respondent 

The appeal in this case was originally decided by me on the 7th 
March 1847, vide printed Decisions for that month, and remanded 
for re-trial, because the principal sudder ameen had omitted to record 
his reasons for jiving a decree against the appellant A fresh 
appeal has been instituted, and I am again unaer the necessity of 
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remanding the case for re-trial, as the principal sudder ameen has 
omitted to notice the objection urged hj appellant, in his answer, 
that the suit was barred by lapse of time, although the Circular 
Order of the 13th September 1843, was quoted. The suit is there- 
fore remanded to the present principal sudder ameen for di^cisioii, in 
the first place, of that objection ; and, if he considers it groundless, he 
will then decide the case on its merits. 

The 9th Febhtjary 1849. 

No. 37 of 1847. 

Appeal from the decision of C. Mackay^ Esq.^ Principal Sudder 
Ameen of Zillah Myrnensing^ dated the 2^th August 1847. 

Mahomed KuUeem, (Plaintiff^) Appellant, 
versus 

Chimdrabullee Dibia, Bhobunmye Dibia, and others, 
(Defendants,) Respondents. 

Appellant states his ancestors obtained a talook kismut Bhau- 
gulpore, in the nankar mehal of the former zemindar of tuppa 
Rooreekhye, long before the decennial settlement, in the name of 
Buktyar Khan, at a jumma of Arcot rupees 63-5, of which his 
family had uninterrupted possession, and when the decennial settle- 
ment was made with the zemindar in Sicca rupees, his father, 
Mahomed Moorad, obtained a sunnud of the talook from the 
zemindar, Mahomed Ghaus, at a jumma of Sicca rupees 50, which 
has been paid to the successive zemindars until the estate was sold 
for arrears of revenue in Aughun 1240, and that he has also paid 
rent to the former zemindar from the beginning of 1245 to Jeit; 
and that the defendants in Assar dispossessed him of a portion of 
his talook, 4 doons 9 kances, and he accordingly sues for possession 
with wassilat, deducting the rent 

Respondents, Chimdrabullee and Bhobunmye, denying the exist- 
ence of the appellant’s talook, or his possession, state that ^t tlie time 
of taking possession of the estate, Ibrahim Khan having claimed as 
nankar, &c., 26 mouzahs, including mouzah Bhaugulpore ; a suit was 
instituted for their resumption, and the decree of the special commis- 
sioner declared thatrlaim invalid, and that the mouzahs belonged 
to the zemindaree, which they had purchased; that the appellant’s 
ancestors were, and the appellant is, the servant of the former 
zemindars, and has various old seals of theirs; and that if the claim 
was well founded, appellant would not have refirained from suing 
for nine years. 

Appellant replied that although the l£khiraj haiis been declared 
invalid, the zemindar is only entitled to rent and not to dispossess ; 
that his ancestors were not servants of the zemindar, and that long 
before the purchase Sulabut Khan and others, in collusion with the 
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former zemindar, dispossessed him of half a baree in this talook, on 
which he and his brother, Mahomed Mooneer, sued Sulabut Khan 
and others and the former zemindars, and obtained a decree, dated 
the 24th February 18^7, and also obtained a decree- for rent in 
the moon|ifF’s court a^nst Mahomed Rufeek on the 28th April 
1821, ana holds dakhnas of the dilFerent-farmers of the estate. 

The principal sudder ameen dismissed the claim, on the grounds 
that the two sunuds appeared to him to have been written on old 
paper long after the dates they bear, and that the signature of 
Mahomed Ghaus, on both, appears to have been written at the same 
time, although there is an interval of seventeen years between them ; 
that the seals appear to be that of the zemindar, but that may be 
accounted for by the appellant having been a servant of the former 
zemindar, who may have affixed the seal to blank paper, and w hich 
he may have filled up afterwards with the writings now on them; 
and that the sunuds having been deemed recent creations, the 
talook cannot be considered as having been acquired before the 
decennial settlement, and accordingly the auction purchaser is 
entitled to possession under the provisions of Section 30, Regulation 
XL of 1822; and for the same reasons the testimony of the 
witnesses adduced on the part of the appellant, the decree of the 
sudder ameen, dated 26th February 1817, and copy of decree of the 
moonsiff of Niklee, dakhilas, and copy of roobakaree of the Sudder 
Dewanny Adawlut, dated 5tli August 1845, will not avail him. 

In this decision I cannot concur, as I consider the appellant has 
established his right to possession of the talook, on the grounds of 
possession before the decennial settlement He has adduced two 
sunuds, granting the talook, dated, one the 25th Kartick 1183, 
and the other the S5th Assar 1199, when the jumma was converted 
into Sicca ropees ; and I see no reason to doubt their genuineness. 
In ihy opu^h they do not appear to have been lately written on 
old paper; on the contrary, the appearance of the writing of the 
l>ody of the document, and the impress of the seal would lead to a 
tlitferent conclusion, that is, that they were executed as long ago 
as the time alleged; and with regard to'the signatures of Mahomed 
Ghaus, they appear to have been written with a different inlc than 
the rest of the documents, and the ink has not sunk in and spread 
as would be the case if lately written on such very old paper; in 
character too, though npt in the thickness of the strokes, the signa- 
tures correspond with the si^atures of Mahomed Ghaus on two 
sunuds filed in the case of these respondents versus Tareenee 
Dossea, decided by me on the 24th February 1848, which case was 
sent for, and the signatures on the sunuds compared. The exist- 
ence of the talook is furtber proved by dakhilas of the years 1219, 
1221, 1222, 1229, 1231, 1243, and 1244; none of these, it is true, 
are of a date previous to the decennial settlement^ but if appellant 
luid the means of fabricating the sunuds it would have been e(iuall y 
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easy to fabricate dakliilas,' and the decree of the sudder ameenj dated 
24th February 1817, tends to * corroborate ; the existence of &e 
talook previous to the decenniid settl^ent> for in that suit, to which 
the former zemindars were also a paity, the appellant calls it the 
talook of his grandfather, a fact not denied^ by my of the parties 
to the case, and which would shew its existence long before the 
institution of tliat suit, and probably before the decennial settlement. 
The copy of the moonsiflF’s decree of the 27th April 1821, for rent ^ 
decreed in favor of appellant shews subsequent possession, which, 
as well as dispossession at tl^e time alleged, by the respondents, is 
proved by the witnesses adduced by him; and the rejection of the 
former zemindar’s claim to hold the mouzah in which this talook is 
situated lakhiraj, cannot affect appellant’s right to possession of a 
talook, which, 1 am of opinion, was in possession of appellant’s ances- 
tors previous to the decennial settlement. The decree of the prin- 
cipal sudder amecn is accordingly reversed, and appellant will receive 
possession of the quantity of land claimed, with wassilat, deducting 
the amount of tlie rent, from respondents, by whom all costs are to 
be paid. 


Thb*10th February 1849. 

No. 40 of 1847. ‘ 

Apj^al from the decision of C. Mackay, JPrinc^al Sudder Ameen 
of Zillah Mymensiuff^ dated the \ioth September 1847. 

Ramdhun Surmah Ray and Mmineram Deb, (Plaintiffs,) Appellants, 

versus „ ^ 

Puddumlochun Surmah and others, (Defendants,) I^SSjK^dents. 

Appellants state thereare 4 arras of lakhiraj land/^P<:»pkulgaon, 
pergunnah Raidoom, recorded in the register of suqn lands in the 
collector’s office, in the name of Hurreeram Bhuttacharj, from whom 
it had descended to the respondents, Ramlochun Chukurbuttee, 
Hurchunder Surma, and Oma Dibia’s husband, liamakaunt Bhutta- 
charj, from whom he got a jote of 2 arras 10 cottalxs in Rartick 1240, 
and on 3 parcels 12 cottahs of it sowed kullye, in Kartick 1241, 
and afterwards purchased from them, on the 22nd Maugh 1241, 
1 arra 5 cottahs in the above 2 arras 10 cottahs, and obtained posses- 
sion ; that certain of the respondents by force cut the kullye he had 
sown inChyte 1241, for which he sued them in the moonsiflTs court, 
who rdfen?^ him to a civil court on the 28th Phalgoon 1241, and 
the next month they dispossessed him of the 1 arra 6 cottehs, for 
possession of which with wassilat he noW sues then^ an4 also the 
sellers. ^ The respondent Puddundochun Suraaa, who alone defend.ed 
the case, denied that the land w^ the lakhiraj of Huiree^am Bhut- 
tacharj^ or the sellers in possession, but included in tlie talook 
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Pokulgaon, recorde4 in ^ zemindar’s sherishta m his great-^and- 
fatlier’s name, and^wbeithis fatiier^videdut with his 
these 4 arras of ^s shores and have 

session ever sipce; th^ 3 ^cels,. 12 €ottaM:ii^^ 

Ayrdhuree in 1240 to Bunwiiaii^ Dima,^whp had possession," and 
^ving the whole of the 4 wtvAs in fai^ ^.certain of the 
dents for four years in 1241^, and she not^ giving them a kimlkK 
leeut, or paying rent, they 1 cottah of kullye, and this 

suit has been got up out of spitie by the appellant, her brother; that 
the farmers do not pay him," and he is about to sue them; that in the 
former case, appellant said he held the 2 arras and 10 cottahs on jote, 
and now says had bought a portion on the 22nd Maugh 1241, and 
also admitted he and his father were in possession from 121|^ to 1240. 

Appellant replied that respondent did not obtain the 4 arras in 
excess, and lias not stated why ; that of the 4 arras, 1 aira 5 cottahs 
were bought by Sheik Joomun and Gungaram Bund from the same 
sellers, and that respondent made an exchange with them in Phalgoon 
1241, giving tliem 1 arra 1 cottah in his talook Arra, and of whicli 
they are still in possession; alleges he did state in his plaint, &c., in 
the former case, that he had purchased the land in question ; that 
respondent was in possession under a pottah from Ramakaunt, and 
not as the proprietor; and that the remaining 1 arra 6 cottahs is still 
in the possession of the sellers, or their heirs. 

The principal sudder ameen’s decision is as follows : The ques- 
tion of lakhiraj land having been raised, the collector was called upon 
to furaish% report under Regulation 11. of 1819, which he has done, 
but thatjliM no^^shew that the land claimed by the plaintiff is 
such Ihi^tion is niade that in the village in question there 

are 4 as lakhiraj in the name of Hurreeram 

BhuttinjiP^!0%,;is therefore to be assumed that plaintiff has failed 
to establish the lands claimed by him being lakhiraj,” 

(which is contrary to Section 30, Regulation IL of 1819, the find 
decision resting with the civil courts.) “ Moreover, the document 
which he produces as a sunud in support of the alleged lakhiraj, 
which is dated so far back as 102 years dgo, L e. 1152, is doubtless 
a forgery, because from its appearance, tliat is, the condition of the 
paper, the ink, and the gum rubbed over it, I am satisfied the 
instrument has been recently written on old paper, which, for the 
sake of giving a still older appearance, has been smoked over. The 
sunud being disposed of, it only remains to notice the kubala on 
which the paintiff alleges to have purchased,” and after recording 
the reasons why he does not consider the execution of the kubala 
to have been proved, dismissed the suit In my opinion the princi- 
pal sudder ameen has disposed of not only the sunud, but the suit, 
very summarily. As the suit is remanded for investigation of other 
points, I shall only observe-with regard to the sunud that the prin- 
cipal sudder ameen ought to have sent for and compared the origi- 
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nal sunud with the copy of it directed to? be registered in the col- 
lector’s office by Section 25, Regolatiib^^XlX. orl793. The points 
for decision have not been careMily Section 

10, Regulation XXVI. of 1^14. Wh^ Have b^n oniitted^ and will 
assist greatly in elucidataojo of the cdi^ are'StatOd belo^. The prin- 
cipal sudder ameen wilhcall upon appellant^ to produce proof of the 
land being lakhiraj^ possession by the sellers, and dispossession by the 
respondent at the time alleged ; *of 4lie purchase of 1 arra 5 cottahs 
of the same lakhiraj land ^m the s^e parties by Sheik Joomun 
and Gungaram Bund, and subsequent exchange between them and 
respondent, and that the remainder of the 4 arras, viz. 1 arra 6 
cottalis, is in possession of the sellers or their heirs, and that a portion 
thereof was let to the respondent, Puddumlochim, and his father, and 
that they were not in possession as proprietors. From respondent, 
Puddumlochun, — ^that he and Ins ancestors were in possession of the 
land claimed as a part of their talook, that 3 parcels of it, 12 cottahs, 
were let by him in 1240 to Bowanee Dibia, and in farm to certain of 
the respondents in 1241, and then decide Ihe case on ita merits. 

The 12th Febkuary 1849. 

. No. 39 of 1847. 

Appeal from the decinon of C. Mackay, JSsq,, Principal Sudder Ameen. 

of Zillah Mymensing, dated Wth September 1847. 

Mr. E. K. Hume, Mr. Gasper, Mrs. Eugenia Gasper, Mr. O’Dowda, 
Receiver, &c., of the estate of Beebee Mariam and Mri| Aratoon, 
(Defendants,) Appellants, • ^ 

Bishisseree Dibia, wife of Brijkishwur Chukui;||kitj||0!9j^^ 

(Plaintiff,) Respondent 

Respoxdei^t states there is a talook rechrded in Ihe zemitidaree 
serishtah, in the name of Manikram Dhur, in p^rguUnahHooshqnshye, 
the property of Ramkishub Dhur and Goureekaunt Dhur, in Para 
Bulrampore, and in Bulrampore alias Nagpore, and other mouzahs, 
the jumma of which is Sice& rupees 142-5-6 ; that 8 annas 10 gundahs 
of Bulrampore alicLs Nagpore belongs to this talook, of which she pur- 
chased 5 annas 10 gui^hs from the above proprietors on the 30th 
Chyte 1240, registered the deed of sale, obtained possession, and paid 
the rent; and that the appellants dispossessed her from Bysack 1241, 
and she now sues for possession with Wassilat. 

Appellants replied that, though there was in that talook, 8 annas 
10 gundahs Bulrampore, recorded in the serishtah of their zeimn- 
daree, at a jumma of Sicca rupees 45, there was no other Bulram- 
pore Nagpore, or any Para Bulrampore, and that the itunma 
of 5 annas 10 gundahs cannot be rupees 3S^5A0, as stated by res- 
pondent ; that Manikram d^g, and the jumma not being realized, 
his heirs neither caused their names to be recorded or pum the rent, 
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SO the talook was taken in khas teyseel from 1236, and has been 
in their possession for 18 ^estrs, wni6h bars the suit, and that the 
remainder of mouzah Bulr^pb^e, talook Nundram Dhur, was also 
attached, for possession of which Seebr^ Dhur sued them, but his 
claim was dismissed.^' / * 

BespondentiEf Implied ihere '^as 8 annas 10 gundahs of Bulrampore 
alias Nagpore> i e. P^a Nagpore, belonging to the talook, that 
Kamshum Chtikurbuttee others sued for and obtained a decree 
for possession of mouzah Dhntgaon, &c., belonging to this talook, 
notwithstanding appellants’ defence tliat it had been attached since 
1236; and Seebram Dhur’s talook being a separate one, she has 
nothing to do with it. 

The principal sudder ameen decreed in favor of respondent, consi- 
dering her claim proved by the documents and evidence adduced. 

In appeal, it is urged that the petition of Roopram Surma, dated 
25th Sawun 1240, a copy of which resj)ondent filed, has not been 
attested, and that a copy of it was not sent to their naib as 
requested ; and that he only replied that there was a mouzah Bul- 
rampore in this talook, but not a Bulrampore alias Nagporc, and 
none such in the copy of the punjsala which they have filed ; that 
respondent ought to have filed kubooleeuts of the ryuts and steetli 
papers; that Rubcoollah Mundul and Debeepershad Surma sued 
Ramkishub Dhur, &c. for 8 annas of Bulrampore, and obtained a 
decree on the 29ih June 1838; that they petitioned the principal 
sudder ameen to allow them to shew and take back their zemindarec 
papers, without which they would be much inconvenienced, which 
was refuseii 

I sec tio reason to interfere with the decision of the principal 
sudder ameenL The respondent’s purchase has been proved by a 
register^ and the witnesses to it. That there is a mouzah 

in the talook^calf^ Bulrampore alias Nagpore, I consider proved by 
the following docllments, and it must be recollected there is another 
mouzah called Para Bulrampore : — ^the decree in the suit of Rube- 
oollah Mundul and others versus Ramkishub, in which plaintiff sues 
for possession of 8 annas 10 gtmdahs Bulrampore, and 8 annas 10 
gundahs Nagpore — ^kyfeut of the canoongoes, which mentions Bul- 
rampore and Para Nagpore — the copy of the petition of Roopram 
Surma in execution of a decree against Seebram' Dhur, proprietor of 
talook Nundram Dhur, in which the petitioner requests the court to 
ascertain by a perwannah to the naib of the zemindars whether there 
was not a mouzah Bulrampore Nagpore in that talook, on which 
an order was passed consenting to the requests. Appellants object 
that a copy of this |X3tition was not sent to the naib. Perhaps not, 
but it was in Iheir power to produce the perwannah issued on him, 
which would have proved whether the question had been fairly put 
to him or not. Copy of Mr. Aratoon’s p^outids of appeal in the case 
of Seebram Dhur, respondent, in which he mentions I5ulrami)ore and 
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Nagpore. Appellants prodi^^ced no proof that tlie suit was barred by 
lapse of timej, and no kubooleeuts^ or othoi^ documents^ in proof of khas 
teyseel ; and their petition about their zemindaree papers was pre- 
sented about seven months after their documents had been filed 3 and 
three days before the decision of the case ; and tiiat the .talook was. not 
attached^ as alleged by them, in 1236, b.-prcn7ed by jlfee decree of the 
judge, dated 20th July 1843, in tlic ca^ of A(Ir. Vaughan, appellant, 
versus Ramchum Ghukurbuttee. The appeal is therefore dismissed, 
and the decree of the principal sudder ameeu confirmed. Costs to be 
paid by appellants. 

Tnii 12TH*FEBiiuAttY 1849. 

No. 41 of 1847. 

Appeal from tJu: decision of C, Mackay^Esq.^ Principal Sudder Ameen 
of Zillak Mymensing, dated the 2{)th September 1847. 

BIsliennath Surma Rai and Seebnath Suriga Rai, (Plaintiffs,) and 
Kishnakishwur Surma, (Petitioner,) Appellants, 
versus 

Hurindumarain Ghukurbuttee, adopted son of Lukeenarain Chuk- 
urbuttee, (deceased,) and his widows, Bubunisseree Dibia, Joy- 
doorga Dibia, and Kumlakaunt Ghukurbuttee, (Defendants,) 
Respondents. 

The two first appellants allege that their father and Lukeenarain 
Ghukurbuttee having agreed to give Meer Fuzzullah rupees 1,001, 
on a deed of conditional sale of certain property, their father gave 
250 rupees 4 sinnas to Lukeenarain, which he paid with the 
remainder of the mortgage money to Meer Fuzzullah at Nusseerabjid, 
on the 27th Chyte 1240, and, in the absence of theii;:. father, took a 
kiit-kubiila in his own name alone, but after avCorefidosure had been 
effected Lukeenarain gave their father an ikrar that ][ie would give 
him possession of a 4 annas of the property ^lljer j(!kbtaining a decree, 
or one-fourth of the redemption money if paid, and afterwards their 
father paid Luckeenarain 26 rupees on account of costs. The 
money due on tlie kut-kubala having been paid, Lukeenarain’s heirs 
received it on the 4th February 1846, and they accordingly sue for 
one-fourth thereof with interest They also state their lamer paid 
1 1 annas of the costs of the foreclosure, but not when. At a subse- 
quent stage, the petitioner came forward and alleged he had in like 
manner given to Kantonauth ruj^es 125-2 of the 250-4, paid by 
Kantonauth Suitoa to Lukeenarain, and that he and tlie plaintiffs 
had agreed to make a joint suit, but tliey had fraudulently sued 
alone. The plaintiffs admitted the claim, and said they were not 
aware that he was a partner in the transaction yntii toeir father 
until tliey examined their accounts, but did not notice his assertign 
that they agreed to sue jointly, which is the more singdar as they 
had named him as a witness. Respondents denied receipt of money 
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from, or giving ikrar to tho father, and if the claim was 

correct he would have wd come forward in the fore- 
closure case, or in the rje^ggd^ also receipt of the 26 rupees 

and the 11 annas; as given after tlie foreclosure, 

there was no necessitj^ for payii%^ft6 costs of it ; and that as the suit 
had gone through several . coa|^ up to the Sunder Dewanny, the 
costs have been 1,000 ^ 1,200 rupees. Plaintiffs replied they sued 
as soon as the moiiey w^, t^en, and that the costs had not been as 
much as stated. . 

The princ|p^ sudder , ameen dismissed the suit, on the grounds 
that the eyid^ee of not one of the witnesses to the ikrar had been 
taken, and although one witness has given evidence on the part 
of plaintiffs, and says he was the writer of the ikrar, there is no 
mention of it on the document, and that it is singular that the plain- 
tif&’ father did not come forward during tlie long time tlie mortgage 
transaction was pending. 

In appeal, it is urged that the apjpellants caused the attend- 
jmce of three witnesses, . viz. Kaleekmkur Chukurbuttee, writer 
of the ikrar and mooktar of Lukeenarain, Hurkishwur Chukur- 
buttee, and Chooloo Sotar, that Hurkishwur, making various 
excuses, was allowed to go away without giving his evidence, and 
Chooloo also went away without doing so, and that they had 

g ititioned the principal sudder ameen to cause the attendiuice of 
urkishwur Chukurouttee and others, and, having been directed to 
swear to the necessity of their depositions being taken, were about 
to do so when the case was decided. The grounds of appeal are 
frivolous. The plaintiffs were ordered to swear to the necessity of 
Hurkishwur’s evidence being taken, on the 5th August, and the suit 
was not decided till the 20th September, besides which their witness, 
Kalleekinkur Chtdnmbuttee, says that, to the best of his recollection, 
the rupees 250-4 was p^d by Kuntonauth at the time the ikrar was 
given, whil^ l^lai^ffs^allege it had been paid about two years before. 
The appeal is,) dismissed, and the principal sudder amecn’s decree 
con6rmed. Costs to be paid by appellant 

- - a 

The 15th Febeuaby 1849. 

No. 1 of 1848. 

Appeal from the decision of Ameerooddeen Mahomed, OffvdaJdng Prin- 
ciped Sudder Ameen of ZiUah Mymensing, dated the 6th 
January 1848. 

Mr.'K. S. Brodie, (Plaintiff,) Appellant^ 
versus 

Anundkishwnr Rai, Zemindar, and 67 others, (Defendants,) Respon- 
. dents. 

Appellant sues the respondents for loss incurred through their 
acts, and states he cttltivates Madia Chur, &c., belonging to his indigo 
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factories, Russeedpore aiid by neej cultivation, and by 

advances, and that the Rai respbndent, about to put a stop tp the 
business Pf those factories, caus<^ tbe^mpKutrar of Chundra Rubelo- 
chun Chund to be seized and b^ his burkandauzes, for 

which a complaint was made in tbe lottjdaree on his part by Onoop- 
narain Soor; that the Rai respondent took an ikrar from all the 
people, manjees, coolees, &c., living on his estate, not to work for him, 
and they were accordingly absent from the 15th Assar 1249 to the 
21st, seven days, when some of the indigo, fit to cut, was overflowed 
and spoilt, as well as some of that which had been cut;- that on the 
petition of his servant, Onoopn^rain, the mbhurrur of thanna Hajee- 
pore and the acting nazir were sent to the spot by the magistrate, 
and caused some of the people, who worked for him, to attend, and 
although they did not state me circumstances of the case, still their 
urzees prove that some of the indigo, which was ready to be cut, was 
flooded and some spoilt, that nearly 600 bcegahs of indigo, sown by 
himself, or under ^vances, was spoUt, and Siat he was referred to 
the civil court by the magistrate on the 29th July 1841. The 
injury incurred in different places is stated below : 


Beegahs. 

Mudia Chur,«;«. 22 

Goa ditto, 20 

Bagbaree, 50 

Mamabagena, Phoolsa, and Rampoopore, 1 00 

Pukeemaree, 70 

West Chur of Jungle Dhee, 45 

XJndur Baree, and Sadoopoor, 17 

PooraChur, 50 

Total, ,..,^*1374 


Of which there was ready for the first cutting 290 which, at 

10 bundles per beegah, is 2,900 bundles, and ready for m© 2nd cutting, 
84 beegahs, which at 5 bundles per beegah, is 420 bundles, making a 
total of 3,320 bundles, the produce of wich 200 bundles per maund 
is 16 maunds 24 seers, which, at the price of the preceding year 
1248, viz. rupees 180 per maund, is rupees 2,988, which he is entitled 
to receive from the Tespondents, for the loss incurred by their acts. 

The Rai respondent denied causing the absence of the people of the 
factories, or taking an ikrar from them not to work for the appellant, 
which he has not stated when it was taken, that appellant having 
complained against him in the foujdaree, and the case being dismissed, 
this suit has been instituted out of spite, that the appellant cut the 
plant of the Itods, the subject of the suit; and made mdigo of it, and 
requested proof might be twen that the appellant put the stalks of the 
plant, ^m which indigo had been manufactured, under the water, 
and shewed it to the nazir, who bad been sent to investigate the 
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matter. It is unnecessary to detail the answer of the othfer respon- 
dents, as they were released when the suit was originally decided by 
th^rincipal sudder ameen, ftoni which decision both parties appealed. 

The appeal of a^eliant wiis (tisinissed on default, and the 
decision of the principal sudder ameen confirmed as regards the 
Rai respondent, Vho having^ preferred a special appeal to the 
Sudder Dewanny Adawlut, this order was passed : The principal 
sudder ameen, not having recorded, in his decision, the mode by 
wliich he -assessed the damages, he was called on to explain. His 
explanation not behig considered satisfactory, it is ordered that the 
special appeal oe admitted, and the c|^e sent back to be placed upon 
his file m order that the principal sudder ameen may assess the 
damages again in the presence of both parties, and record distinctly 
the ground on which he fixes the amount’^ The principal sudder 
ameen having assessed the damages " undazee,” vide decision of this 
court, 17th June 1847, the suit was again remanded to carry into 
effect the orders of the Sudder Dewanny Adawlut. The officiating 
principal sudder ameen, in his decision, from which this appeal lias 
been instituted, has entered into the question, whether the a})pellaiit 
did incur loss from the acts of the respondents or not, though ho 
ought to have confined himself to the points indicated in the order of 
the Sudder Dewanny : his decision on that point is therefore null 
and void. With regard to the damages, he does not consider them 
established, because tlie evidence of tlie witnesses of the appellant 
does not agree with each other, or with the plaint, an opinion I 
cannot concur in. He remarks in regard to Juggemath Sirkar that 
he says 282 beegahs of plant were destroyed, but omits to notice 
that me witness dso said that was the amount he recollected, and 
referred to the c^itta, written by himself, and on whicli he had. 
marked off the quantity of land on which the plant was destroyed 
when he accompanied ito the spot the foujdaree nazir sent to inves- 
tigate the That the witness could not detail from recollec- 

tion the kniduht of plant destroyed in each place, is not surprising, as 
the injury occurred in eight different places. That Beerchunder stated 
nearly 5 or 6(X) beegahs of plant on heej cultivation and under 
advances had been destroyed, which agrees with the statement in 
the appellant’s plaint, but the witness correctly stated the amount of 
plant destroyed in the neej cultivation, for damiages to which alone, 
the principal sudder ameen has overlooked, the suit was laid. That 
Kooran Sheik said he knew that plant upon 374 beegahs had been 
destroyed, because he accompanied Juggumath when the churs were 
measured, when they were under watei^, and in another place that 
they measured in By sack and Jeit, and that the narir and moiishee 
measured the land. This Statement, in regard to measurement, I 
consider only the loose way of speaking of ah ignorant person, and 
that it is out of the question that he meant that the land was 
really measured under water, besides which he has sWted as noticed 
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by the officiating principal sudder ameen, that^ when he accompanied 
Juggumath Sircar 5 the nazir, Mr. Clarke^ and others^ the amount of 
plwt destroyed was noted by estimate, and the remark applies to the 
chittas having been written at that time by Ju^umath Sircar, who, 
in fact, only marked down on Uie chittas previously made the amount 
of damage. Besides the above there are two witnesses, Jaffer Sircar 
and Manoollah, who have correctly stated the quantity of plant des- 
troyed on each of the churs. And therefore, considering it established 
that 290 beegahs of plant, first cuttings, and 84 beegahs of second 
cuttings, were destroyed on the lands detailed by me evidence of 
Juggurnath Sircar, Beerchunder, Sheik Koran, Jaffer Sircar, and 
Manoollah, and also that the prftduce of the first cuttings is 10 bundles 
per beegah, and of the second cuttings 5 bundles, and that 200 bundles 
produce one maund of indigo, I proceed to state the amount of loss 
which appellant has incurred, and the amount of damages 1 consider 
him entitled to — 

290 beegahs of plant of first cuttii^, at 10 bundles per beegah, 2900 
84 beegahs of ^ant of second cutting, at 5 bundles per beegah, 420 

Total, 3320 

which at 200 bundles per maund yields a produce of 16 maunds 24 
seers of indigo. Appdl^lnt has v^ued the indigo at rupees 180 per 
maund, but that rate I do not consider he is entitled to, for from a 
copy of an account sale of the indigo of the year in question of the 
Bygunbarry concern extracted from the books of Fermsson Brothers 
and Cd., duly attested by Mr. O’Dowda, receiver, I find the average 
value of the indigo sold to have been rupees 152-8, at which rate 
the calculation I consider ought to be maae, for the account sale does 
not shew the price of the mdigo manufactured at any particular 
factory. At that rate the value of 16 maunds, 24 seers, is rupees 
2,532-4-9, but from that amoimt must be deducted as per account 
sale, for auctioneer’s charges and commission, importing and delivering 
charges, godown hire, rupees 34-4-7, and commission at 2^ per cent, 
rupees 62-7-3, which leaves a balance of rupees 2,435-8-1 1 ; but appel- 
lant has made no allowance •for cost of manufacture, and deducting 
on the ^oss amount 10 per cent, on that account, and which appears 
to be the usual deduction, vide the suit of Ramruttun Rai, appellant, 
versus Colville, Gilmore and Co., Sudder Dewanny Decisions, 18 th 
April 1848, there would remain a balance of rupees 2,182-8-11. I 
am however of opinion that appellant is not entitled to a larger sum 
than was decreed him in the first instance, viz. rupees 1,818, for 
being dissatisfied with the sum decreed, he appealed md allowed the 
Mpeal to be dismissed on default AccordingW it is ordered, that 
the Rai respondent pay to appellant the sum or rupees 1,818, if it 
has not been already realized, with proportionate costs. Appellants 
to pay the costs of the other respondents. 



14 


ZILLAH MYMEN81NG. 


Thje 16 th Fkbeuary 1849 . 

No. 2 of 1848 

Ajpmal from th^ d^cidan of Ameerooddeen Mahomed, Officiating 
Principal Sudder Ameen df Zillah Mymensing, dated the Mh 
January 1848. 

Ramgopal Turfdar, (Plaintiff,) Appellant, 
vereue 

Nowruttun Beebee No. 1, Mahomed Molaim No. 2, Zummeerooddeen 
No. 3, Myhooddeen No. 4, Bahuroollah No. 5, Sheik Gadoo No. 6, 
Sheik Saduk Na 7, Mahomed Shah No. 8, Raichand Shah No. 9, 
and others, (Defendants,) Respondents. 

Appellant sued to obtain from respondents, coparceners with 
him of talook Minnenewaz Khan, pergunnali Attya, the sum of 
rupees 3,876-3-6, principal and interest, of revenue paid by him on 
account of their shares, and in excess of his share, the jumma of which 
he states to be rupees 90-2-3, for the years 1248, 1249, and 1250 ; 
that he had previously obtained separate decrees against Nowshere 
Alice and others of the respondents for sums which, during the time 
tlie estate was under attachment, had been improperly credited by 
the collector to the revenue due from them, and that the rights and 
interests of Nowshere Allee, Rumzan Beebee, and Soorban Beebee, 
had been purchased by respondent No. 9. 

Respondents Nos. 2 to 7 alleged they had paid the revenue of their 
share, the jumma of which they state to be Scca rupees 30-7-10, and 
that appellant has not stated how much he paid for each shareholder. 
Respondent No. 8 denied being in possession, and stated he had sued 
Nowshere Allee and others for possession, that a butwarra of the talook 
had been effected according to which the jumma of api)ellant’s share 
was rupees 768-10. Jlespondent No. 9 alleged he had paid in excess 
of his snare, which he purchased on the 1st Jeit 1250, and that 
appellant’s share of the jumma is rupees 784-6-5. Respondent No. 2 
denied possession generally, but admitting possession of the mouzahs 
in the talook of Jaffer Allee, the revenue of which she had paid. 

Appellant replied that the decrees 4n his favor, alluded to in the 
plaint, had been confirmed by the judge, and a special wpeal there- 
from rejected by the Sudder Dewanny Adawlut ; that No. 8’spleaof 
non-possession had been overruled in the suit No. 87: this suit 
was remanded for trial by me on the 26th March 1847, iwfc printed 
Decisions for that month, and especially for enquiiy into the real 
amount of appellant’s jumma, as h^ also been ordered by the Sudder 
Dewanny Adawlut on the 27th Octobet 1846, in the case of appellant 
versus respondents No. 2 and others. 

The principal sudder ameen derided both these suits at the same 
time, and dismissed the claims, on the ^unds that the appellant had 
failed to prove what his share was and the amount of revenue pay- 
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able thereon, and what were the shares of tlie respondents respect! velji 
and the revenue payable thereon, and the arrears due on account of 
each of them. 

An appeal from this decision in the suit rlSmanded by the Sudder 
Dewanny Adawlut having been preferred, it was dismissed, and the 
principal sudder ameen’s (&cree affirmed, 18th September 1848, page 
829, of the printed Decisions. 

In appeal, appellant urges that similar claims were decreed in his 
favor, upheld by the ju(^e, and the special appeal rejected by the 
Sudder Court, in proof of which he has filed the decree of the judge, 
dated 29th January 1845, respondent No. 2, and others, appellants, 
versus respondents, and the order of the Sudder Court rejecting the 
special appeal ; but on what grounds, that document does not state. 
It is true that in the suit abovementioned respondent No. 2 and 
others in this case pleaded that appellants jumma was rupees 768-10, 
but no notice whatever was taken of the plea by the prijicipal sud- 
der ameen, or the judge, nor does it appear on what grounds the 
special appeal was rejected ; and I do not therefore consider I am 
bound by the decree of the judge, dated 29th January 1845. The 
appellant having failed to establish the veiy first point, the amount 
of his own jumma, on which his claim is foimded, the appeal is 
dismissed, and the decree of the officiating principal sudder ameen 
affirmed. Costs to be paid by appellant 


The 19th Febuxjaky 1849. 

No. 3 of 1848. 

Appeal from the decision of Ameerooddeen Mahomed^ Officiating 
Principal ' Sudder Ameen (f ZiUak Mymensing^ dated the Zrd 
January 1848. 

Moolookchand Deo, (Defendant with others,) Appellant, 

versus 

Rajkishen Rai, (Plaintiff,) Respondent 

Respondent sued to obtain possession with wasilat of kismut 
Ealaparali, appertaining to tuppa Luteefpore, which he purchased 
at a sale for arrears of revenue on the 26th Sawun 1241, and 
obtained possession in 1245, except the kismut in question, which the 
appellant and other defendants claimed as lakhiraj. 

Appellant replied that respondent had not stated the share of the 
kismut, or the quantity of land in it belonging to his estate, or its 
boundaries, that 7^ gundahs lakhiraj was granted to his ancestors, 
Mooktaram Deb and Dhunneeram on the 22nd Bhadoon 1166, by 
the Ihen zemindar, Golam Hrder, which was duly registered in the 
collectorate in 1202, by Mooktaram’s sons, Rampershad and Dhun- 
neeram ; and that^ Eampershad’s brothers, Joogulchunder and others, 
gave him 1 gundah 1 cowree thereof on the 24th Poos 1236, and. 



16 


ZILLAH MYMEN8ING. 


not finding it sufficient, he purchased on the 24th Sl^.wun 1247, in the 
same mouzah, but appertaining to the 8 annas, 14 gundahs 3 cowrees 
zemindaree of pergunnali Zynahahye, the laJkl^aj baree of Mahomed 
Ruhman, and annexed H py the. 1 gundah 1 cowree, which had been 
given him, and that defeni^ant Joj^gulchunder and others (who did 
not file an answer) aie in possession of the remaining 6 gundahs, 1 
cowree, that according to the punjsala registry only 1 pie of the 
mouzah belongs to the respondent's zemindaree, of which the zemin- 
dars of the 15 annas, 15 gundahs have long ago dispossessed him. 

The principal sudder ameen imperfectly recorded the points for 
decision. He called upon the respondent to prove what is the share of 
the mouzah appertaining to liis estate, and that it is khirajee — I 
presume he meant the land in dispute is so — and upon appellant to 
prove that only 1 pie belongs to the respondent’s estate and that 
there are 7^ gundws lakhiraj in it The principal sudder ameen dis- 
missed the appellant’s claim to hold 1 gundah 1 cowree lakhiraj in 
kismut Kalaparah, in the respondent’s estate, because on the copy of 
the nuksha filed by the appellant, it is stated it is not known when 
it was filed, but only that it had been taken charge of on the 9th 
Chyte 1222, and that a decree of the Sudder Dewanny Adawliit, 27th 
February 1837, Assadoollah, appdlant, versus Sumboochunder Rai, 
shews that such a nuksha is of no use; that" if the nuksha had been 
filed, it would bear the signature of some omlah and the collector; 
that, although there is mention of a sunud, dated 22nd Bhadoon 1166, 
there are no remarks in tj|ie column for remarks, and if a copy of 
the sunud Had been filedtVith the nuksha, a copy would have been 
filed and the fact mentioned in the collector’s roobakaree; that 
the punjsala shews that the zemindar was Mahomed Munohur, and 
the sunud is stated to have been granted by Golam Hyder, — ^and 
decreed for 12^ gundahs, as recorded in the punjsala. 

The principal sudder ameen has forgot that there is a long interval 
between the date of the punjsala and the sunud. The respon- 
dent has, however, filed in appeal a copy of a taidad for land in 
timpa Luteefpore, in which the zemindar is stated to be Mahomed 
Monohur, of the year preceding the sunud sei; forth by appellant 

It is necessary therefore that appellant should prove that , Golam 
Hyder was zemindar of tuppa Luteefpore at tne period of the 
sunud panted by him, also that 1 gundah 1 cowree of the 7^ alleged 
lakhiraj was given to him at the time stated, and that the remainder 
thereof is in the possession of Jooml Chunder and others; that the 
zemindars of the 15 annas, 15 gundahs share have long ago dispos- 
sessed the respondent; and that a portion of the lakhiraj land now in 
his possession consists of, besides the 1 gundah 1 cowree mentioned 
above, the lakhiraj barree of Mahom^ Bnhman Chowd^y ; and 
proof ‘of his purchase thereof. 

The principal sudder ameen ought also to have clearly ascertain- 
ed from the collector whether a copy of the sunud had been filed. 
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or not, and why the nuksha, dated in 1202, was only taken charge of 
in 1222, and whether that was the case with^the- mikshas generally 
in this district, or an exception from the general role, and also called 
upon the appellant to prove that such iiiiksl^ as he has filed a 
copy of, have been upheld by the dvil eiMtta. llie appeal is decreed, 
and the suit remanded to the principal stldder ameen to take 
evidence and make enc^uiries on the points indicated above^ and 
then decide the case on its merits. 

The 19th February 1849. 

No. 4 of 1848. 

Appeal from the decision of Ameerooddeen Mahomed^ Officiating Prin^ 
cipal Sudder Ameen of Zillah Mpmensing, dated the 7 th January 
1848. 

Kaleekaunt Surmah Gangoolee, (Plaintiff,) Appellant, 
versus 

Kaleepcrshad Chukurbuttee, after his death, Chundramunnee Dibia 
No. 1, Kishenmohun Surmah Ray No. 2, and, Ragoonath Surma 
Chukurbuttee No. 3, (Defendants,) Respondents. 

Appellant states he, Mahamya Dibia, and Onnopooma Dibia 
were proprietors of a talookin pergunnah Alapsing, to which 4 annas 
of kismut Beralshak belongs, of which the proprietors h^e joint pos- 
session with the exception of the neej jote and kamar lands, which 
are held separately; that in that kismut there are 13 pooras 10 cot- 
tahs of kamar, tne jotes of Modoo Sirkar and Ledoo Sheik and 
Munna Sheik, two-thirds of which belong to him and one-third to On- 
nopoorna ; that a dispute occurred about a parcel of land, the jote of 
Modoo and Ledoo, in bund Endail, in his kamar, which by an order, 
under Regulation XV. of 1824, dated 8th April 1829, was given 
into the possession of Mahamya Dibia, and he being about to sue 
her for it, she gave it up to him. After her deam respondents. 
Nos. 1 and 3 and others, under plea of that order, dispossessed him on 
the 21st Sawun 1241, of the. 13 pooras 10 cot^^hs except 4 cottahs 
15 gundahs of Munna Sheik, and 15 cottahs 5 gundahs of Modoo and 
Ledoo Sheik’s jote; *and, being about to sue them, they gave up 2 
poorahs 9 cottahs of those two persons’ jote in Bysack 1246, and in 
Assar 1248, 6 cottohs, and 70 rupees .wasilat, promising to give up 
the rest; and failing to do so, he sues for possession with wasilat of 
pooras 6-4-13-1-1. 

Respondent No. 1 admits that the neej jote and kamar of the 
share-holders are held sej^tely; that ^appellant and Onnopooma 
have made kamars on ijmalee land in other villages, therefore 
she is in possession of the land in dispute; refers to the case under 
Regulation XV., which she says was about a large quantity of 
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land, given in favor of Mahamya, and appellant referred to a civil 
suit, and that the^ suit is barred by li^se of time, though how, 
is not elearly stated; denied that any land was ever given up as 
alleged, dis^ssessing apwllant; and that two of the defendants have 
been included, because sne intended to summon them as witnesses. 
Respondent No. 2 denied having any thing to say to tlie appellant’s 
claim, and respondent No. 3 demed (hspossessing appellant, and claim- 
ed a share in the talook. 

The principal sudder ameen dismissed the suit as barred by lapse 
of time. He rejects the evidence of the witnesses on the part of the 
appellant to the giving up portions of land of wliich he had been 
dispossessed in Sawun of 1841, and rupees 70 wasilat, because no 
writings regarding them were executed, and that, although in the 
case under Regmation XV. of 1824, there is only mention of a 
parcel of land, and that it is not surprising that one parcel should 
contain 9 pooras, 7 cottahs ; that 1 (out of 9) of appellant’s wit- 
nesses has given evidence in favor of respondents’ possession of 
Madoo Sirkar’s jote since the date of the suit under Regulation 
XV. ; and that the documents filed by appellant, being previous to 
the date of that order, cannot avail him. The principal sudder 
ameen appears to think the land now claimed to have been given into 
the possession of Mahamya Dibia by the order in the case under 
Regulation XV. of 1824, otherwise the suit is not barred by lapse 
of time; but that document contains no such proof, it was simply 
about one pp’cel of land in the jote of Madoo Sircar, without stat- 
ing the qutntity, and has no reference whatever to the jote of 
Munna Sheik, land appertaining to which is also now the subject 
of dispute ; and the only proof of possession for a period which 
would bar the suit, which respondent has adduced, is the evidence of 
four witnessed, unsupported by a single document Appeal is decreed, 
and the suit remancled to the principal sudder ameen to be tried on 
its merits. 


The 20th February. 1849. 

No. 38 of 1847. 

Appeal from the decision of Cl Mackay, Esq.y Principal Sudder 
Ameen of Zillah Mymensingy dated the ITth^September 1847. 

Ramkaunt Sein, (Defbndant,) Ap{i^ellant, 
versus 

Hurchunder Chowdhree, (Plaintiff,) Respondent 

Respondent sued appellant and others, who have not appealed, 
including appellant’s brother, for rupees 542-5-6, principal and 
interest, on account of rent of a talook m his zemindaree from 1242, 
to Poos 1261, deducting the sums colleOted by the farmer, and after 
bis death by respondent, and stated the jumma of the talook to 



ZILLAH MYMENSING. 


19 


be rupees 58. Appellant denied that the jumma of the talook ha,d 
been correctly statra by respondent, but md not state what it was, 
nor what is tne share of each share-holder, nor how much due from 
each for each year, and how much and when collected; that their 
shares had been separated by arbitrators appointed by the civil 
court, and shares sold accordingly; that he had paid his share of the 
rent, but what that share is, is not stated, and Had filed the dakhilas in 
the sudder ameen’s court, where they were destroyed when the 
cutcherry was burnt down. Respondent replied that the shares 
were not separately recorded in lus serishta, denied that appellant 
had filed any dakhilas, and alleged his own documents had been filed 
and destroyed by the fire. Appellant rejoined that dakhilas had 
been given in his father’s name, which would not have been the case 
if the shares were not separately recorded in respondent’s serishta, 
and requested the remaining dakhila» might be received. 

The principal sudder ameen decreed the sum claimed against all the 
defendants on the evidence of the witnesses, including his naib and 
ftohur-rur, on the part of the respondent, and no dakhilas having 
been filed by the appellant, or other proof of payment adduced. 

In appeal, it is ur^d tW the depositions of appellant’s witnesses 
were not taken though in attendance ; (this is intended to attach blame 
to the court, but the fad is that it was appellant’s own fault that their 
depositions were not taken, for the witnesses were taken in charge 
by his mooktyar ;) also that respondent ought to have stated the 
shares of each shareholder and the sum due from each, and in sup- 

S ort thereof adduced the decree of the Sudder Dewanhy Adawlut, 
ated 11th November 1840, Syed Bund Allee versus Allee Buksh. 
It is true that such a rule is laid down in that particular case, but 
as it is not a precedent published for the guidance of the lower 
courts I do not consider myself bound by it ; besides Which, a decree 
against the share-holders of a talook jointly is of daily occurrence, 
\^en the shares are not separately recorded in the zemindar’s 
serishta. Appellant also adduced one original dakhila and copies on 
plain paper of two others. These I reject as unworthy of credit, 
because appellant failed to *1116 them in the principal sudder ameen’s 
court, though he particularly requested in his answer that the 
remaining d^hilas might be taken, Insides which no reason is assigned 
for not having filed-this original dakhila in the sudder ameen’s court, 
with the others said to have been destroyed by fire. The appeal of 
appellant is dismissed, and all costs to be paid by him ; but it is 
necessary to amend the decree of the principal sudder ameen, who 
has decreed against the heirs of the farmer. The claim was not 
for arrears of the rent of the farm, but simply for arrears of the 
rent of the talook of which appellant and the other defendants are 
the proprietors: It is accordingly .ordered that the heirs of the 
farmer be released from all claim on account of this suit. 
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Present : J, C. BROWN, Esq., Judge. 

The IOtu February 1849. 

No. 13 of 1846. 

Regular Appeal from a decision passed by Baboo Ramlochun Ghose 

Rai Buhadoorj Principal Sudder Ameen of ZUlah Nuddea, on the 

22nd of December 1845. 

Bonoinallee Bhuttacharj, farmer, on the part of the Receiver of the 
Supreme Court, (Defendant,) Appellant, 

versus * 

Durrupnarain Sircar knd Zahiroollali Mundul, (Plaintiffs,) 
Respondents. 

This suit was instituted on the 9th of September 1844, to contest 
a summary award of the revenue authority, dated the 12th of July 
1844. 

The plaintiffs (now respondents) instituted this suit for the reversal 
of the summary award under the following circumstances. The 
defendant, styling himself the farmer of all untenanted lands in 
mouzah Phoolsurrah, fabricated a kubooleeut, dated the Sth of Sawun 
1249 B. E., and on the 2nd of Jeit 1251, corresponding with the 14th 
of May 1844, instituted a suit against them (the present res^ndents,) 
under the provisions of Regulation VII. of 1799, in this zillah, and 
took out process against them. On the 29th of June 1844, Zahir- 
ooUah Mundul was arrested under the said process in the district of 
Barrasat, and on that day deposited the sum of 462 rupees, 12 annas 
in the treasury of that division with the intention of defending the 
suit, but on the 12th of July it was decided against himexpartey and 
,^thout any proof being tajj^ing from the other party. 

The plaintiffs (now respon(fcnts) deny having ever executed any 
eng^ment for the lands in question, or having ever had them in 
cumvation, and the,only way in which they can account for the false 
claim being brought against them is, that they reffised to cultivate 
indigo for a man named Oomeshchunder Pal Chowdhree, or to assist 
him in any way, and he had in consequence harassed them by insti- 
tuting false complaints against them, in all of which he failed, and at 
last as a demUr resort he brought thi^^alse claim against them, and 
obtained an exparte decision in ms favor. 

The defendant (now appelhmt) replied that, on the 5th of Sawun 
1249 B* £,, the pl^tiffs execut^ a Kubooleeut in favor of his father, 
Bishnauth BhiittachaTj, at an annual rent of 535 rupees, 5 annas, on 
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stamped paper, for a period of three years, from 1249 to 1251 B. E., 
both inclusive, for the noksan (or untenanted^ muhal, by which they 
agreed to pay in 1249 B, E. 301 rupees for tnat year, and from 1250 
B. E., the mil rent, viz. 535 rupees and 5 amias. l!^hey entered on their 
lease, and paid the stipulate rent for 1249, but for that for 1250 they 
only paid 117 rupees. The defendant therefore sued to recover the 
balance 418 rupees 5 annas, which, with interest, amounted to 447 
rupees, 13 annas, 7 gundahs, and obtained a decree in due form from 
the collector for the amount, under the provisions of Regulation VIL 
of 1799. He was willing to exhibit as proof the plaintiffs’ engage- 
ment (kubooleeut,) and to prove that they had the land in their occu- 
pancy. His father farmed the zemindary from the receiver of the 
Supreme Court, and after his death he (the defendant) succeeded to 
the estate. He denies having any connection with Oomeshchunder 
Pal Chowdhree, or knowing any &ing about the several suits which 
the plaintiffs state were institute against them. 

The plaintiff replied that Oomeshchunder Pal ChoWdhree’s estate 
was in the- receiver’s hknds, and that he (Oomeshchunder) took 
them in farm in the name of his servant, Bishnauth Bhuttacharj and 
is in occupancy. 

The principal sudder ameen has recorded that it is merely neces- 
sary to decide whether the defence set up by the defendant (appellant) 
is good or not, and if the collector’s award should be confirmed or 
reversed; and he then proceeds to record his reasons for rejecting 
the claim to rent set up by the defendant (appellant,) and reversing the 
collector’s award : firstly, that the witnesses (three in number) who 
have appeared on the part of the plaintiffs (respondents) have proved 
that they never cultivated the untenanted (noksan) lands in mouzah 
Phoolsurrah; secondly, that from the report of the ameen who had 
been deputed to make local investigation, it was clear the plaintiffs 
never had the land in cultivation or ever paid rent for it ; thirdly, 
that the evidence of five witnesses, who have appeared on the part of 
the defendants (appellants,) and who are their connections, tenants, 
and under their influence or controli and who swear to having 
received tlie rentbf the lands from the jotedars,or actual cultivators, 
on account of the plaintiffs (respondents,) is not satisfactory or worthy 
of credit, because if it had been true the defendant would have had 
those actual cultivators examined as witnesses, apd would have made 
them produce the plaintiffs’ acknowledgements for the rents ; fourthly, 
if it was true that the plaintiffs had tScen the farm, and paid rent as 
set forth by the defendant in his reply, the defendant should have 
produced his village jumma-wassil-bakee accounts, and thelremittance 
vouchers to prove his statenqupts; fifthly, it is nonsense saying the 
plaintiff took a lease of the noksan, or untenanted lands, and then 
saying that the tenants paid rent on the part of the plaintiffs, because 
it is well known that noksan implies fallow, or given up lands, and 
if the land is cultivated it cannot be called noksan, and it has never 
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been known that this description of land has been leased, but if cul- 
tivated it is as ootbundee, or rent paid according to the produce ; 
sixthly, it is clear from the record that the plaintiffs reside in differ- 
ent and distinct villages, at a distance of four or* five coss from the 
lands they are said to have taken the lease of, and it is most unac- 
countable how tliey were allowed to ^gage for so large an annual 
rent, without being called upon for security ; seventhly, it is very 
remarkable that the witnesses to the kubooleeut are two low common 
persons, when at Ranaghaut numerous respectable witnesses must 
have been obtainable ; eighthly, the defendant, although desired to 
cause the attendance of the person who wrote the kuDooleeut, and 
although he obtained a term to produce him in, has failed to take 
any steps for that purpose. 

It appears from the record that after the omeen had given in his 
report the defendant (appellant) objected to it, and stated it was all 
false, and that the investigation said to have been made had not 
been made. The principal sudder ameen merely recorded upon it 
that there was no occasion to investigate the objections started. 
The objections were good, and should either have been enquired 
into or good and sufficient reasons recorded why no investigation 
was necessary, and more particularly as the principal sudder ameen 
has, in the second head of his decision, stated that from the ameen’s 
report it is clear tliat the plaintiffs (appellants) never had the lands 
or paid rent for it. The appellant, amongst other objections to the 
decree, has urged this point, and I am of opinion that his objection 
is valid, and that until it is satisfied and renited the ameen’s report 
ought not to be considered as at all convincing or satisfactory. Had 
the principal sudder ameen not alluded to the report in his decree, 
it might not have signified whether it was true or not ; but under 
any circumstances if an ameen’s report is impugned in any way, it is 
incumbent on the court that ordered the investigation by the ameen, 
to enquire fully into all objections against it 

Under these circumstances, I am of opinion that the principal 
sudder ameen’s decision has been hasty and withbut dtie investiga- 
tion, and therefore, as provided for in Clause 2, Section 2, Regma- 
tion IX. of 1831, order that the suit be remanded for re-investigation, 
and then decided on its merits. The appellant to bear his own 
costs of appeal at present, and it will be decided when the case is 
fii 3 ially disposed of who is to be charged with them. The value of 
die stamp for preferring the appeal is to be refunded to the appellant 
in the usual, way. 
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Present : R. J. LOUGHNAN, Esq., Judge. 


The 19th February 1849. 

No. 34. 

Appeal from a decision of Mr. E. Da Costa^ Principal Sudder Ameen^ 
passed on the 9th August 1847. 

Bhyro Misser, (Plaintiff,) Appellant, 
versus 

Musst Ghirboo, (Defendant,) Respondent 

This is a suit for Company’s rupees 113-1, principal, interest, 
and batta, due on a bond, dated 25tn Jeit 1244, by wnich bond, it 
is stipulated, that certain lands in the possession of the borrower 
shall not be alienated, until the money is repaid. The defendant 
having denied the borrowing of the loan and the execution of the 
bond, — the principal sudder ameen, considering it unaccountable 
that, in a subsequent deed, simed by Ghosee, the deceased husband 
of the defendant, — by which deed, a lease or ijara of the same lands 
is given to the plaintiff in consideration of, and by way of security 
for the re-payment of a loan advanced to Ghosee by him, and which 
deed forms the subject of another suit between the parties, the 
object of the plaintiff in that suit, who is defendant in this one, being 
to cancel the said lease, on the ground of the money advanced hav- 
ing been repaid, — ^no mention is made of this loan, and that the 
amount was not incorporated in the loan of this deed of lease, and 
finding the evidence of the witnesses to the bond unsatisfactory, 
inconclusive, and contradictory, — on these grounds, and with reference 
to the provisions of Section 16, Regulation III. of 1793, dismissed 
the plaintiff’s claim. 

Now, though I do not find that the evidence is so inconclusive or 
contradictory, as the principal sudder ameen states, yet the omission 
to incorporate the amount of the tumussook in the loan for which 
the lease was greiuted, is a circumstance affording such strong 
reason to doubt the genuineness of the deed and the reality of the 
transaction, tliat the most positive assertions of Indian witnesses 
cannot be deemed sufficient ground for a decree. I note that plaintiff’s 
suit on this very old bond was not brought till ' the defendant had 
instituted the suit to cancel the lease, another circumstance of sus- 

S icion. I therefore do not think it necessary to call on the respon- 
ent to appear and reply, and, dismissing the appeal, confirm the 
decision. 
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The 19tii February 1849. 

No. 35. 

Appeal from a decision of Mr, E, DaCosta^ Principal Sudder Ameen^ 
passed on the 9ih August 1847. 

Bhyro Misser, (Defendant,) Appellant, 
versus 

Gurboo, (Plaintilf,) Respondent 

This suit was instituted to cancel a lease granted by plaintilF’s 
late husband Ghosce, in favor of defendant, and to reverse an 
order of the magisterial authorities, maintaining him in possession of 
the lands leased. The ground of the action is, that the loan advanced 
by defendant has been repaid, because defendant withheld the 
stipulated rent. The defendant denies the re-payment of the loan, 
and attempts to prove the regular payment of the rent stipulated. 

The principal sudder ameen, considering the proof offered by him to 
have failed, decrees for the plaintiff, cancelling the lease, and the 
order passed by himself as deputy ma.^stratc. 

Appellant contends, among other things, that the petition of plaint 
is on a stamp of inadequate value, it being estimated according to 
the amount of the loan, rupees 15, and one year’s rent rupees 24-3-3, 
stipulated hy the deed sought to be cancelled : whereas, the decision 
under Act IV. of 1840, having awarded possession to him, the object 
of tlie action is to oust him, and get possession on the property 
of which the lease is in question ; and that the plaintiff ought to 
have been nonsuited, because, the lands being exempt from payment 
of revenue, the stamp should have been* commensurate in value 
to 18 times the produce of the lands. It appears that the princi- 
pal sudder ameen has overlooked a material point in his investiga- 
tion of the merits of this case, viz., that defendant has asserted his 
own possession upon the property. . Plaintiff indeed pleaded that 
the deputy magistrate’s order was not carried into effect, and con- 
sequently she, and not defendant, is in possession. No proof of pos- 
session was t^en from either party, ajid without deciding that 
point, the dispute cannot be set at rest, because, if the defendant is 
still in possession by virtue of the decision under Act IV. of 1840, 
which plaintiff sues to have cancelled, the mere, declaration of the 
decree of the principal sudder ameen, that the lease and the decision 
are null, will not enable the plaintiff, in case of refusal by the defen- 
dant to deliver possession to her, to recover possession. This 
anomaly would resttlt, that the principal sudder ameen could not 
eject a party, declared by his own decree to be in wrongful posses- 
sion, and his decision would remain a nullity. In the second place, 
a suit to annul or reverse a magistrate’s decision^ is at least without 
object, if it be cognizable by the Regulations, bwause the matter of 
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the magistrate’s decision is merely the point of possession, and its 
object to maintain one of the disputing parties in possession, till he 
be ousted by due course of law ; in other words, till, on determina- 
tion of the question of right, a decree for possession be passed in 
favor of another party. If the defendant be still in possession, and 
determined to retain possession, notwithstanding the annulment of 
the decision under the Act, I do not see how that annulment would 
benefit the plaintiff. 

The appeal must be decreed, and ^the case sent back to .the prin- 
cipal sudder ameen, to be re-tried after enquiry into the point of 
possession, and with reference to the above remarks. 

The 19th Febkuary 1849. 

No. 36. 

Appeal from a decision passed by Mr. E. DaCostUy Principal Sudder 
Ameen^ on the \1th August 1847. 

Ahinud Hosein, (Plaintiff*,) Appellant, 

% 

versus 

Mozuffur Ilossein, (Defendant,) Respondent 

This, as stated in the»decision, is a claim preferred by plaintiff for 
possession of certain shops, &c., appertaining to a mosque in the city 
of Patna, on the ground of his having previously been mootuwulec, 
under a towleeutnamah, dated 19th December 1824, which he 
obtained from the heirs of the former mootuwalee, on a considera- 
tion of rupees 1,600, and of his having been dispossessed by the 
defendant inMaugh 1251 F. S. The principal sudder ameen consi- 
dering the real object of the plaintiff to be, to get restored to the 
office of superintendent of the mosque, and the authority under 
which he sued to be illegal, inasmuch as it conveys the property to 
the plaintiff, in lieu of a consideration in contravention of Mahome- 
dan law and the regulations, and finding it proved that the mosque 
to which plaintiff originally belonged, had been destroyed and ruin- 
ed, that the mosque and property in litigation had been built anew 
by public subscription, and that the defendant had been installed as 
mootuwalee of the new mosque by the public voice, and been in 
undisturbed possession of his office for a period of nine years, dismissed 
the suit with costs. 

The chief pleas of the appellant are, that the principal sudder 
ameen should have taken a mtwa from the law officer before he 
decided that the towleeutnamah was illegal, and that in point of fact 
it does not qonvey the ** wukf” property to hiih for a consideration : 
the facts being that the former mootuwulee and liis heirs had 
both borrowed money for fh^ pti^oses of the mos(]^ue, on the secu- 
rity of the property attacl^ to it, and that the plaintiff merely paid 
off these loans, amounting to rupees 1 , 600 , mentioned in the deed : 
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tliat the mosque fell to ruin owing to a new road having been run 
through the shops, the greater part of which were destroyed, and 
afterwards partially rebuilt by plaintilf: that the present mosque 
was rebuilt on tlie foundation, and with the materials of the old, and 
that the witnesses of respondent, who declare that it was rebuilt by 
public subscription, are not to be believed. 

It appears by the ruin and disuse of the mosque and its being 
rebuilt by public subscription, that the towleeutnamah pleaded by 
plaintiff was as much in effect a deed of conveyance of tlie property 
for a consideration, as if it had been called so, and its object as well 
as its effect was to divert the property from the use for which it was 
originally intended. But even supposing the plaintiff to have been 
put in possession of the office of superintendent by a valid deed of 
appointment, it would be impossible, after plaintiff' has allowed the 
mosque to fall to ruin by his misappropriation of the funds destined 
to its support, to give him a decree, to enable him again to divert 
the funds of the endowment from their object and allow a second 
mosque built by other funds to fall to decay in the same manner as 
the first, after a new superintendent, appointed by the restorers and 
rebuilders of the present one, has been in quiet possession and 
administration of the funds for nine years. The principle on which 
this opinion is founded is that according to Regulation ^ of 1810 , 
endowments must be appropriated to their object, to declare which 
a fiitwa is not needed. Under tliese circumstances I consider the 
decision perfectly just and proper and hereby confirm it; dismissing 
the appeal without calling on the respondent to reply. I observe 
that the principal sudder ameen need not have proceeded to the trial 
of this suit on its merits, but might have nonsuited the plaintiff ; first, 
because he does not describe the boundaries of, he does hot even 
claim, the land on which the shops stand; secondly, though the 
ground of his claim to possession of tlie property is his right to the 
office of superintendent, he does not claim restoration of the said 
office. 


The 24th February 1849. 

No. 43. 

Appeal from, a decision of the Principal Sudder Ameen, Mn E. 
DaCosta, passed on the 16^A September 1847. 

Luchmun Narayen, (Plaintiff,) Appellant, 

versus 

1* 

Elaihee Buksh and o&ers, (Defendants^) Respondents. 

Suit to obtain re-paym«nt of an advance secured by a farming 
ease, laid at 740-4-0, including interen^ 
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Thu grounds of tliis action arc, that defendants appointed a saza- 
■\vul and attaclied the farm fh)m the beginning of 1243 F., before 
the expirsition of the term, and,^neglecting to pay the Government 
revenue of the estate farmed, causra its sj^ Elahee Buksh, defen- 
dant, admitted his liability to the extent of one-tliird of the demand. 
Tlie other defendants answered by denying the fact of the appoint- 
ment of a suzawul to attach and collect the rents, and urge that 
plaintiff hi^iself caused the sale of the estate, and that the loan has 
ijoen repaid, inasmuch as plaintiff is a defaulter of* the farm-rent to 
an amount exceeding the amount of the said loan. 

The principal sudder ameen, finding the attachment and the entire 
payment of the rent of the farm, alleged in rejoinder by the plaintiff, 
not proved, gave judgment in favor of the defendants Kureem Buksh, 
Becbee Ruhmun, and her representatives, to whom rent equivalent 
to more than two-thirds of the advance appeared to be due by the 
debtor and creditor account, decreed one-tliird of the claim only 
against Elahee Buksh. 

The grounds of the appeal are insufficient to warrant inter- 
ference with this decision, which appears to* me, on a perusal of 
the record, to be just and proper. For first, appellant urges tliat the 
report of the ameen, depute to make a local enquiry into the fact of 
the attachment, ftilly confirms his plea. That plea was that the 
attachment was effected from the beginning of 1243 F., whereas the 
proofs collected by the ameen tend to shew dmt it took place only 
in the month of Maugh of that year, vide the copy of the snnud deli- 
vered to the ameen by Oomrao Singh, dated 5th Mau^ 1243. The 
original sunud of appointment was not produced. Oomrao Singh, 
stating himself to have been the person appointed by defendants to 
attach die rents, first declined to allow his evidence to be recorded 
by the ameen, and when, on the reference of the latter, he was ordered 
again to summon Oomrao Singh, and take his deposition, Oomrao 
Smgh would not and did not sign it, when taken. Secondly, appel- 
lant pleads that the sudder ameen, in whose court the suit was insti- 
tuted, did not call on him, in the roobakaree setting forth the points 
to be proved, for evidence to the pajrment by him of the r^t of 1251 
and 1252, but only to the payment of the rents from Asinto Aughun 
1253. This is not strictiy true, for, besides calling on him to prove 
this point, the sudder ameen did record this otiber point to be proved 
by him, viz. that the loan remained unpaid; and defendants having 
asserted that it had been paid off, inasmuch as there was a set-off 
of equal amount in arrears of rent due, that must be considered a 
sufficient warning to plaintiff to be ready with his proofs of the 
payment of the rent in the years previous to 1253. Further than 
this, in a second proceeding, recorded by the same officer on the 
24th February 1847, plaindfi'^ was distinctiy admonished of the 
necessity of proving such payment Without therefore servii^ any 
notice upon the respondent, I confirm the decision, and dismiss die 
appeal. 
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The 24th Febkuary 1849. 

No. 44. 

Appeal from a decision of the I^ripcipal Sudder Ameen^ Mr. E. 

DaCostay passed on the 23r^ September 1847. 

Kunhya Lall and others, (Plaintiflfe,) Appellants, 
versus 

Meer Usgur Alii, (Defendant,) Respondent 

Suit laid at rupees 409-6-4, arrears of rent for 1238»to 12^0 F., 
both years inclusive, according to an account signed by the defendant 
at the end of 1241 F. 

The principal sudder amecn gave judgment, dismissing the claim 
on the following grounds. In my^ opinion the plaintiflFs have failed 
to establish their claim. The wasil-bakee, on which it is founded, 
has not been proved. The plaintiffs state that it was made in the 
end of 1241 F., with Beharee Sahoo, during his life time, whereas 
their witnesses, Jaga, Ram Kum, Khodabuksn and Dhoopun, depose 
that it was made in Kartick 1242 F., between Seetaram, plaintiff s 
father, and the defendant, after Beharee Sahoo’s death, Vliile the 
year 1241 F. is inserted in the wasil-bakee account without any 
specification of the month or date. The testimony of the witnesses 
is thus clearly at variance with the plaintiffs statement, and is 
therefore unworthy of credit Besides, the^claim to rent from 1238 
to 1240 F-, without reference to the account, is evidently barred by 
the rules of limitation.” 

Appellants contend that the want of agreement between these 
statements and those of the witnesses on the points in question is 
of no consequence, and quotes the report of a case decided in the 
Sudder Dewanny Adawlut, on the 17th Februaiy 1831, No. 32, at 
page 87 of the 5th volume, Abool Hussun versus Haji Mohomud 
Masih Kurbalai, which is evidently not a case in point, for there 
was no such discrepancy in that case as in this between the material 
points to be established and those deposed to by the witnesses. The 
appellant urges truly enough, that if the wasil-bakee account be 
deemed to be proved, his claim is not barred by the statute of 
limitations; neither docs this appear to be the meaning of what 
the principal sudder ameen has recorded on tliis subject Seeing no 
ground to interfere with the decision, I confirm it without calling on 
respondent to reply, and dismiss the appeal. 

The 26th February 1849. 

No. 40. 

Appeal from the decision of the Principal Sudder Ameen, Mr. E. 

DaCosta, passed on the 26th August 1847. 

Rewut Sahoo, (Plaihtiff,) Appellant, 

vetsufi-^ ^ 

Furzund Alii and Musst Buharun, (Defendants,) Respondents. 

Suit laid at rupees 3,756-10-9, for the amount of a loan, principal 
and interest, secured by a farming lease. 
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The ground of the action, as stated in the decision, is that the 
defendants dispossessed plaintiiF from the farm from Plialgoon 1252 
F,, though rent was paid to Furzund Alii, and plaintiff holds his 
wasil-bakee account and two receipts. Defendant Buharun, in 
answer, stating that she had purchased tlie estate from the other 
defendant, acknowledges the receipt of only rupees 172-12-0, in tJie 
year 1251 F., and in consequence of the default of plaintiff*, she 
asse^, she collected the rents from MStugh 1252, as she was autho- 
rizecHio do by the terms of the lease, through a suzawul. The 
other defendant admitted the transfer by sale to her. 

The judgment of the principal sudder ameen, decreeing only a 
part of the claim, is founded chiefly on his discrediting the genuine- 
ness of the wasil-bakee and receipts, and the testimony of plaintiff ’s 
witnesses. “ The seals,” he observes, bearing the defendant Fur- 
zund Alli’s name affixed to the documents, do not correspond with 
that upon tlie vakalutnamali and other papers. Besides Chut- 
toordharee Lai, who is stated by plaintiff^s witnesses to have written 
the wasil-bakee account, denies all knowledge of it, and it is more- 
over, contrary to the usage of the country, attested by two wit- 
nesses, whose evidence even is very imsatisfactory and inconclusive.” 

The reasons urged against the decision, in the appeal, are either 
insufficient or unfounded upon evidence of any kind. Appellant 
first urges that the wasil-bakee account, if it had been compart with 
one of the previous year admitted by defendant to be in the hand- 
writing of Chuttoordharee, would be found to correspond with it as 
to the handwriting. No such document, however, for 1250 F., is 
found on the record. Secondly, it is said that Furzimd Alli’s seal 
attached to a tumussook, upon which a decree was passed in tlie case 
of Teekaram, plaintiff, against hhn, corresponds with the seals in this 
case, but neither was evidence of this alleged fact adduced in the 
lower court Thirdly, though appellant denies the fact of the 
appointment of a suzawul, yet he contends either that in the lower 
court he should have been charged rent for 1252 only, up to the 
date of the alleged appointment, or that further evidence shoidd have 
been taken as to what sums were collected, when and by whom, 
during the period of the alleged employment of the suzawul, parti- 
cularly as the siisKawul’s accounts are not attested by his farm agents 
and servants. I find that in the decision he is charged very properly 
with the rent due for the period up to which he himself, m another 
court, had previously admitted his possession to have continued, 
without reference to the attachment, further than by giving him 
credit for the sums appearing, on the evidence of the att^hing officers 
and the accounts attested and authenticated by them, to have been 
collected by them, deducting expenses of collection. The objection 
as to the non-attestation of these accounts by the ^laintiff*’s servants, 
is, I think, inadmissible, inasmuch as it was evidently out of the 
defendants^ power to compel the plaintiff’s servants to attest even 
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genuine and bona fide accounts. After perusing the record tlie 
decision of the lower court appears to me equitable, and there is no 
ground in the appeal on which it can be disturbed. I therefore 
confirm it, and dismiss the appeal, without calling on the respondent 
to answer. 

The 26th Febeuary 1849. 

No. 42. 

Appeal from the decision of Mn E. Da Costa^ Principal Sudder 
passed on the 2&th August 1847. 

Teekaram, (Plaintiff,) Appellant, 
versus 

Furzund Alii and Musst. Beeharun, (Defendants,) Respondents. 

This suit, laid at rupees 525-12-8, for the annulment of a sale 
alleged to be collusive and pretended with a view to defeat execu- 
tion of plaintiff’s decree against Furzund Alii, was dismissed on 
the ground of proof of the sale being bona fide and previous to the 
decree, and of the possession of the purchaser from the date of it 
The appellant objects to the decision as to the sufficiency of the 
proof offered by defendant Beeharun, and asserts that on the con- 
trary it is proved, by the facts of a butwara of the estate, of which 
the disputed property forms a part, having been made in the pre- 
sence of the defendant, Furzund Alii, and of the purchase of the 
stamp on which the deed of sale is engrossed, that the sale did not 
take place at the time when the deed is dated, and that no real 
transfer of the property took place. No proof of these facts above- 
mentioned appears to nave been offered in the low^er court, and on 
reference to the record I do not find tliat plaintiff has adduced, 
besides the presumptions afforded by the relationship between the 
buyer and seller, viz. that of daughter and parent, and the non- 
registry of the deed of sale, any better proof of his assertions 
than what is found in the testimony of hearsay witnesses. Consi- 
dering him therefore to have failecl in making good his case in the 
lower court, I dismiss the appeal, and affinp the ^decision without 
calling on the respondents to appear. 

The 26th February 1849. 

No. 45. 

Appeal from a decision of Mr. E. DaCosta, Principal Sudder AmeeUy 
> passed on the 20^A September 1847. 

Jewun Lai, (Plaintiff,) Appellant, 
versus 

Newazee Lai, (Defendant,) Respondent 

Suit laid at rupees 95-0-0, to establish the fa6t qf the payment 
by the plaintiff of the sum of rupees 95, out of a joint payment by 
hunselt’ and the defendant into the collector’s treasury. 
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The defendant denies tlie justice of the claim, and brings wit- 
nesses, who depose that the payment in question, amounting to rupees 
105, was made by general subscription among several shareholders 
(including the parties to tlus suit) of an estate, to save it from sale 
for an arrear amounting to the above-mentioned sum, and that 
Suddoo Lai, brother of me plaintiff, paid only rupees 5 of the sub- 
scription. The witnesses, except Gheit Singh, are the subscribers 
them||lves, but he is the mokhty^ of one of them, named Huree 
Sin^^ and says he was the person who made the assessment accord- 
ing to which the money was clubbed. The plaintiff also called 
witnesses, who supported his statement. 

The principal sudder ameen dismissed the claim on the following 
grounds. 

“ The plaintiff has failed to establish his claim. The witnesses 
adduced by both parties have given evidence in behalf of the party 
at whose instance they had been summoned, and 1 certainly see no 
reason to give credit to the testimony of the plaintiff’s witnesses in 
preference to that of the defendant’s. Consequently, and in the 
absence of all documentary proofs, 1 do not feel warranted in pass- 
ing a decree in favor of plaintiff.” 

In tlie appeal it is contended that the testimony of defendant’s 
witnesses is so contradictory as to be unworthy of credit This 
assertion I do not find to be home out by the papers of the re- 
cord, although certainly the witnesses do not agree in every parti- 
cular. For instance, Huree Singh said that Suddoo Lai, (through 
whom plaintiff alleges the rupees 95 to have been paid) contributed 
rupees 10, while Gheit Singh, the mookhtyar, says he assessed him 
at rujjees 10, but he consented to, and did pay only rupees 5. An- 
otlier witness also says he paid oidy rupees 5. Gheit Singh deposes 
that he, on the refusal of Suddoo Lai, to pay more than rupees 5, 
sent to Rugnee Bhugut, and obtained from him by lus messenger 
tliat sum. The witness, Huree Singh had said that Rugnee 
Bhugut paid rupees 5 to Newaxee Lai defendant This witness, 
however, was not questioned as to whether this payment was 
made personally, or through a messenger. Now, on the otlier 
hand, 1 find that the vakeel of plaintiff was permitted to ex- 
amine his witnesses by leadW questions suggestive of the answer 
desired in every pafticular. Testimony so obtoined is inadmissiblej 
smd cannot be permitted ‘to prevail over that brought forward by 
the defendant, who, moreover, produced the dakhila obtained from 
tlie collectorate. The possession ,of this document by him is a pre- 
sumption agamst the truth of plaintiff’s assertion, that more tlian 
9-lOths of the payment was contributed by him; and I therefore, 
on this and every other account, dismiss the appeal, and confirm the 
decision, without having called on tlie respondent to reply. 
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The 27th February 1849. 

No. 46. 

Appeal from a decision of Mr^ E. DaCosta^ Principal Sudder Ameen^ 
passed on the lO^A September 1847. 

Musst Sufi'eea Begum, (PlaintifT,) Appellant, 
versus 

Lootfoonnissa Begum and others, (Defendants,) Responde4^ 

This suit was instituted to recover possession upon 2-16tlis of the 
one-third share of certain rent-free lands, in mouzah Bhuthur Ghos- 
bux, pergunnah Pilich, with wasilat at rupees 48 oer annum, from 
1239 F. inclusive. The principal sudder ameen having awarded, 
in his decree for possession upon the lands, wasilat only from 1242 
F., at one-half the rate claimed, this appeal is preferred to obtain 
the remainder of the sum sued for, viz. rupees 432. There appears 
to be two reasons for this part of the decision; first, that it is illegal 
under the statute of limitations, to decree appropriated proceeds 
unclaimed for twelve years and upwards; secondly, that as it 
appeared by the plaint that plaintiff received a fixed annual sum 
under a mokurruree, as compensation for her right, both in the estate 
sued for and in another property formerly the jageer of Kuleean 
Singh, it was proper to award only a part (half) of the mokurruree 
jumma as wasilat The grounds, however, on which one-half of that 
sum is considered the proper proportion are not stated in the decree. 
The appellant urges that the real proceeds amounted to much more 
than rupees 48, and as the defendants nowhere urged that they 
were over-stated at that sum, the whole ought to have been awarded. 
She objects also to the applicability of the statute of limitations. 

The principal sudder ameen has neglected to notice, in the grounds 
of his decree, that a suit for arrears of the mokurruree jumma 
instituted by the appellant, had been pending in the court, and being 
nonsuited, or dismissed with leave to brmg another action in a 
different form, the present suit was the consequence. According to 
the decision of the Sudder Dewanny Adawlut, reported in the 7th 
volume of the Select Reports of that Court, page 375, the decision 
is contrary to precedent in not deducting the time during which the 
nonsuited case was pending. As it is, moreover, incomplete, in 
regard to the non-assignment of grounds at length for assuming the 
annual proceeds at rupees 24 per annum, I decree for appellant, and 
direct that the case be remanded to the lower court for re-trial on 
the two points above-mentioned. The principal sudder ameen will 
amend his decree, in regard to the period from which wasilat is 
to be allowed with advertence to the precedents of the Sudder 
Dewanny Adawlut, and record his reasons at length for fixing the 
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annual amount at rupees 24, taking evidence, if necessary, on the 
point last mentioned. The value of the stamp of this appeal will 
be refunded to appellant. 

The 27th February 1849. 

No. 47. 

Appe^from the decision of Mr, E, DaCostOy Principal Sudder Ameeny 
* parsed on the \Oth September 1847. 

Musst Valaitee Begum, (PlaintiflF,) Appellant, 
versus 

Musst. Lootfoonnissa and others, (Defendants,) Respondents. 

This suit was institued for the recovery of possession with mesne 
profits, at the same annual amoimt, upon an equal share of the same 
property, for the same period of dispossession, as in appeal No. 46, 
decided this day. The only difference in the pleadings is, that the 
plaintiff in this case states the receipt of an annual sum of rupees 
36, instead of rupees 48, as in that case, in recognition of her rights. 
The decree, however, awards ihe same annual amount on the same 
grounds as in the other case, md the appeal is preferred on the same 
grounds, and for the same amount, vis. rupees 432. The same 
orders are therefore passed as in tbat case. 
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’ The 2nd Febeuaet 1849. 

Appeal No. 27 of 1848. 

Sudder Ameen, Mr. Noney. 

Sheikh Mahomed Ali, (Defendant,) Appellant, 

versus 

* 

,, Bhola Haree, (Plaintiff,) Respondent 
Seetul Chund and BqmQ^hum — Vpkeels for Appellant. 

' GohinMJhund and. ISpy Lai — Vakeels for Respondent. 

An action of damages, in far^ pauperis, for illegal attachment 
and sale of pigs, the properly of respondent; laid at rupees 716. 
The plaint setting forth^ tjKat /appellant, under Regulation V, of 
1812, having attached the property of certain ryuts, the said pigs 
belonging to respondent Vf^ere so included and sold. Appellant 
pleading not guilty ; the pigs being those of the defaulting parties. 
The sudder ameen coming to . the following decision, that the 
plaintiff claimed value for 84 old pigs and 117 sucking ditto, with 
that of the forthcoming breed, which he deems unreasonable ; but 
awards three times the value of 80 pigs, sold for rupees 44, 4 annas, 
by the attaching officer, with rupees 29-4 for sucUng ditto, there 
being no doubt of these having belonged to the plaintiff, respondent 
here. ^ ^ 

In appeal, this is denied, as before, and the evidence"^ thereto 
impugn^ 

• Judgment. 

The respondent is found to be a breeder of pigs for the Calcutta 
market ; the parties, for whose arrears the attaclunent issued, having 
originally been partners with him in the same trada Considering 
it by no means so clear, as tlie sudder ameen states, that the stock 
thus disposed of belonged exclusively to the respondent, I instituted 
successive enquiries, through the attacliing officer and local ameen, 
if possible, to ascertain this ; the result furnishing strong presump- 
tion that the defaulting parties at the time had some interest, 
though small, in th^ pigs 3ms indiscriminately sold for balance due by 
them. Under which circumstances J afiirm the decree, but with 
abatement of one-third in the damdg^ awarded. The costs to fol- 
low this award. 
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The 12th February 1849. 

Appeal No. 250 of 1848; 

Moonsiff of Doolalgunge^ Furzund Alu 
' Toofanee Das, (Defendant,) Appellaiit, • 

^ versus 

Musst Ememee, (Plaintiff,) Respondent 
GoUnd Chund — Vakeel far AppeUdnL 
Muneerooddeen — Vakeel for Respondent 

Action of damages, for illegal distress, laid at rupees 14. The 
respondent brought this action to recover damages, oecause of the 
illegal sale of two cows, for alleged balance of r^nt, by appellant ; 
who replied that respondent is a widow, support^ by a grandson, 
ICureem, against whom the writ issueJfl, because of rupees 4-6-4 due 
for 1255, and whose cows were’ sold accordingly, for rupeeij 4-10-8, 
on application of the surb^rakar. . 

The moonsiff, finds that the said Eurieem is a minar, and that no 
lands are entered hither in his njphetlpr ti^at of respondent ; while 
the forcible appropriation of the catdej^hich were worth 13 rupees, 
is not denied; Kureem being moreover sui:^oned, to ascertain his 
age, which all present declared, not to 10 or 11 years, on 

which grounds the claim is decreed. 

In appeal, it is urged that Eureem is of lige, and liable as before 
said. ^ 

JUDOMfeNT- 

The parties being summoned fcwr disposal of this objection, his age 
was found not to exceed 14 years ; and though the appellant’s vakeel 
raises a doubt as to the identity of the party so appearing, yet he 
adds that, thoi^h. reouested to attend and identify him, ms client 
had failed^ to do $ 0 ^ The appeal was tlierefore dismissed. 

/V , 

The 20th Februart 1849. 

Appeal No. 332 of 1848. 

Moomiff of Kishengunge, Mr. Boilard. 

Soobratee, (Defendant^) Appellant, 
versus • 

Subooiee, (HaintilF,) Respondent. 

^ Afxul AU — Vakeel far Ajppelk^. *1 

Goibind Chund — Vakeel for Bespon^t 

Claim, for rupees 96-13*’ll, value of articles^ taken in account 
from respondent. The parties here are dealers in jgrain; Ac., who, it 
appears, were sununonea to attepdjijrith the a$nal articles of consump- 
tion, on the inarch of an Ruxopean detachment, through Titalyan, 
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to the hills. The ai)pellant 3 running short, had to borrow of respon- 
dent, whose book he has duly signed for that so taken by him. He 
now denies his signature, and farther pleads that he had dei)osited 
rupees 60 in respondent’s hands,' but in support of which he can 
produce no voucher or proof; he farther objects to the case being 
decided at Kishengunge, as the transactions took place beyond the 
boimdary, and in the Rungpore district. 

The moonsiff finds the (Ejections throughout without foundation; 
and as to the jurisdiction, seeing both parties lived in Kishengunge, 
they were undoubtedly liable to be sued therein. 

Judgment. 

I agree with the moonsiff, in considering tliis a gross attempt to 
evade payment of a just debt, to support which the evidence, oral 

and documentary, is conclusive. 

' . # 

■ThK 28Tli^EBBUAKY 1849. , 

Appeal 11 of 1847. 

AddH^onai Principal Stidder Ameenf^nt^J^onep. 

Dowlut Chicwdhry (Defendants,) Appellants, 

«V«er«K» 

Kuneiali^)'^' (^aintiff,) Respondent 

Seetul Chund RadandMuneerooddeen — Vakeels far Appellants. 

Bry Lai Singh and Galdnd Chund— Vakeels for Respondent. 

Action laid at rupees l,252-il-6, for jiroduce of land forcibly 
appropriated by the appellants. Of the plaidtiiFs below, the respon- 
dent, Kuneiah Lai, holds a pottah of Mrs. O. Buckland, from 1248 
to 1251, of certain reclaimed ju7^&5ooree lands, at a rent subject to 
ratable increase; who, in 1250 and 1251, it is alleged, hiad cultivated 
31 beegahs, the crop on which being forcibly cut and removed 
by the appellants, he lodged a summary suit before tiie magistrate, 
under Act IV. of 1840, when possession wae awarded to the lessor 
of whom he holds, which award remains undisturbed. 

The appellants, admitting this, aver that respondent had cultivated 
without the bounds of the junglebooree tract, and thus encroached 
on their lands adjoining ; whose estimate of the produce, it is moreover 
urged, is greatly beyond the truth. 

The additional principal sudder ameen, proceedii^ on the award 
of the magistrate,, after local enquiry to ascertain the vdue of crops, 
adjudges two-thirds of the amount claimed by respondents, or 
rupees 1,282-11-8^. ^ f 

In aj^al, the former arg^ent is revived; while the amount so 
decreed, after abatement, it is contended, is esrcesdVe; the ameen’s 
return ^ng impugned, because of partiality ihr recMving evidence 
while conducting the enquiry. 
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Judgment. 

The simple question for determination here, is the amount of 
damages to which the respondent is entitled, nonsuit being brought to 
set aside the summary award maintaining his occupancy. The sum 
fixed by the additional principal sudder ameen, appears, on considera- 
tion of the appellants’ objections, excessive ; while those raised to the 
local enquiry, I consider, likewise, to have foundation. An officer 
of standing was therefore deputed from this court, with concurrence 
of both parties, to review this estimate, from whose return it is found 
that only 22 be^ahs can be ascertained to have been in cultivation 
throughout this period ; the produce of which, for two years, is thus 
valued at rupees 853-2-4. To which extent, therefore, the decree 
in favor of respondent is modified. The cost^ ^ follow the award. 

The 28th February 1849^ 

Appeal No. l^of 1847. 

Addititliml I^rindpal Suddet Amem^ Mr,. Noney. 

Dowlut Chowdhry and others, (Defendajqi^^ Appellants, 

Mrs. G. Bucklahd, (Plaintiff,) Respondent js. 

Seetul Chund and Muneerooddemj,Vaked8 for Appellants. 

Brij Lai Sing and Golind Chundy VaheeU Jbr Respondent. 

Action of damages, for trespass df cattle and seizure of crop, laid 
at rupees 1,089-10-8. The respondent, plaintiff below, states that on 
expiration of the lease, held by the respondent in the preceding num- 
ber, she took the lands into her own cultivation, in addition to 95 
beegahs sown with kissaree, in the same tract, of which she holds a 
lease from the Bsgah of Durbimgah ; the 30 beegahs, as above, being 
sown with paddy, of which last the appellant had in like manner 
forcibly possessed himself; while he had grazed the former witli his 
cattle. The appellant, as before, pleading not guilty. 

The additional principal sudder ameen finds the trespass duly 
proved by the witnesses examined ; while the appellant, though a 
subpoena was twice granted, had failed to produce any evidence to 
the contrary; and the damage, as laid by me respondent, thus estar 
blished ; but considering the estimate excessive, reduces the amount 
one-third. 

In appeal, it is contended that it was imperative on the lower 
court to depute an ameen, to hold a local investigation, for Which 
reason the appellant had then declined to produce his witnesses. 

JUDGBOSNT. " 

The boundary of the junglebooree tract was determined by the 
summary enquiry under Act IV. of 1840 before the magistrate ; 
which, as already stated, not having been set aside, there was no 
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room for objection on this ground; the only question being the 
extent of damage arising from the trespass- To rebut the evidence 
in support of this, the appellant insisted upon a local enquiry, and 
declined to bring forward nis witnesses. It was not for the^ appellant 
to dictate to thp court in sucfr matter; who might, had it seen fit, 
eventually have granted his application. The futility of this objec- 
tion, however, is conclusively ^ewn, by the omission of the appellant 
to bring it forward, when an officer from this court was deputed to 
proceed to this very spot, in the preceding case ; an^ occasion of 
which he would doubtless avail himself, had such been his real object, 
for determination of the points at issue. The reduction in the assess- 
ment of damages was, moreover, to be considered gratuitous, on the 
part of the lower court, as no evidence whatever was there brought 
by the appellant tq^rove this excessive. 

' The appeal is flierefore dismissed, the award there made being 
affirmed. 
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Present : G. C. CHEAP, Esq., Judge. 

The 3^d February 1849- 
No. 78 of 1847. 

Appeal from the decision of Mr^ A. DeLemos, Moondff of Shahzad- 
pore, dated the 20#A May 1847. 

Jlmrroo Paramanik, Mungul Parainanik, Madarce Nussoo, Blia- 
doo Mundul, Molamdoe Paramanik, and Dookhye Paramanik, 
(Plaintiffs,) Ap|)ellants, 

versus 

Lukheekauntli Roy, Furkhunda Beebee, and Yar Maliomed Sirkar, 
(Defendafihts,) Respondents^ 

Luteefun Beebee and Syudanee Rohn)^ Beebee, Claimants. 

This suit was instituted by the appellants, on the 27th January 
1846, to set aside a sale of tlieir pro^rty by the mofussil com- 
missioner under the , deputy collector of Pubna, to realize rupees 228, 
1 anna, 10 pies, for an arrear of rent alleged to be due to Kashce- 
kaunth Roy, the son of Lukheekaunth, under a kubooleeut The pro- 
perty was sold on the 24th Bhadoon 1252 B. S., corresponding witli the 
8th September 1845, and the sale rcalizeid rupees 52, 10 annas, 3 pies. 

The moonsiff, holding it proved, that the plaintiffs (appel- 
lants) had given the kubooleeut, and that the amount (rupees 
228, 1 anna, 10 pies) for which the property ha4 been distrained 
and sold, was due thereon, under the precedent of the case of 
Dwarkanauth Tagore versus Dhanoo Kulloo, (page 65 of the Sudder 
Decisions for 1847,) dismissed the suit, affirming thereby the sale. 

Against this decision the appellants appeal, pleading, intei* alia, that 
they never gave any kubooleeut to Kasheekaunth, nor were they in 
j)ossession of any lands set forth in the kubooleeut; that they were 
ryuts of Luteefun Beebee,* the claimant, and had nothing whatever 
to do with Kasheekaunth. Lukheekaunth, in his answer, stated that he 
had taken the lands of Furkhunda Beebee and Furman Ali, in the 
nilme of his son ETasheekaunth. But it would appear the distraint 
was made by Yar Mahomed, under a sunud given to him by Eashee- 
kaunth, in his own name. The kubooleeut is also given tp the said 
Kasheekaunth, and the parties thereto stipulate to jointly, for three 
years, rupees 274 10 annas per annum, for the lands set forth in 
it to Kasheekaunth. ^d a kubooleeut is the counterpart of tlie 
pottah, die pottah must have been granted by Kasheekaunth. Now 
the question arises if Kasheekaunth, who was a minor then, and is so 
still, could be a party to such a lease, or grant a sunud to distrain 
the property of others for alleged arrears ? To me it appears quite 
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prej^osterous ; and more, it would seem a gomushtah on his (Kashec- 
jcaunt’s) part subsequently complained to the joint magistrate of 
Bogra^ that Luteofun Bcebee was seizing hiSi rjuts, and taking rent 
from them^ and therefore prayed to have the case brought under 
Act ly. of 1840. On this the petitioner was directed to file a list 
of his wit^esseSj but failing to do so^ the Oase was dismissed in 
default on the 3i^ February 1848. As in this case there is no proof 
of possession of the lands, by either Kasheekaunth or Lukheekaunth, 
who represent themselves as Tbeing^istumrardars (tenants in posses- 
sion under a fixed jumma) under Furkhunda Beebee and lurman 
Khan, and none that the appellants were ryuts of the former or 
in possession, I do not sec what analogy this case can have to 
Dhaaioo KuUoo’s. In that case Dhanoo admitted^ being in posses- 
sion of the lands, but denied giving a kubooleeut to Dwarkanauth 
Tagore, who had sued him for rent before the deputy collector. It is 
quite clear that, when the property was distrained and sold, and 
also subsequent to the moonsiii‘’s deci^on, the possession of the land 
for which the respondents claimed rent, was disputed ; and that 
the sale of the property was made at the instance of a party (Yar 
Maliomed) acting under a sunud given to him by a minor, the sale 
was in consequence ab initio illegaJ. The appeal is tlierefore decreed, 
and the moonsiff‘’s decision, as well as the sale, reversed. The 
appellants will receive the amount their property sold for, from the 
respondents, Lukheekaunth and Yar Mahomed, together with interest 
from the date of sale, and all their costSr The other respondent, 
Furkhunda Beebee, to pay her own costs. 

The 7th February 1849. 

No. 145 of 1847. 

Appeal from the decision of Sreeruauth Bidyabagish, Moonsiff of 
Bqgrahi dated the 28M of August 1847. 

A, KookunOhunder Sandeal, and B, Kamkanyo Muzmodar, (Defen- 
dants,) Appellants, 
versus 

Bhowanny Sunkur Panday, (PlaintiflF,) Respondent 
Pran Beebee and Unoop Beebee, Claimants. 

This suit was instituted on 5th August 1846, by the respondent, 
to itecover from the appellants rupees 64-9-7 ' alleged to be the 
balance due on account of the rent of a farm for the years 1251 and 
1252 B. S.; A, being the farmer, and B, his security. 

A, in his answ^er to the plaint, admitt^ taking the farm from the 
plaintiff*, but that he was not the real proprietor. The estate 
belonged to Unoop Beebee and Pran Beebee,^ who, being pressed by 
their creditors, haq sold it, benamee, to the plaintiff, and who, on their 
account, but in his own name, had farmed it to A. That among 
other conditions ctf the lease, tfie defendant was to pay the Govern- 
ment revenue, and also one thousand rupees in the year 1251, and 



ZILLAH RAJSIIAIIYE. 


3 


again in 1252, B. S., in liquidation of a bond, given by the plaintiff, 
on behalf of the Beebees aforesaid, to Sheeb Narrain Mooni^ee and 
Kishen Chunder Muzniodar, who had lent them (the Beebees) two 
thousand rupees; that he had accordingly paid the Government 
revenue, for which he had received dakhillas of the collector, and 
the endorsement on the bond would shew he had, according to the 
conditions of the lease, satisfied the same, and there was no arrear 
due on account of 1251 and 1252 B. S. He also added he had taken 
the farm for four years. 

The moonsiff, on the admission of A, that he had given the plain- 
tiff a kubooleeut,'on the precedent of the case of Dwarkanauth Tagore 
versus Dhanoo Kulloo, (page 65 of the Sudder Dewanny Decisions 
for 1847,) that all he was to decide was, if a kubooleeut had been given 
and a balance wks due thereon, gave the plaintiff a decree for the 
amount claimed. The moonsiff also ruled that, from a summary 
decision of the deputy collector of Bogra and a kyfeut of the ryuts, 
it was established the plaintiff was in possession. 

Against this decision the appellants have appealed, and Unoop 
Beebee and Pran Beebee (who before intervened) have again put in 
their claim. Both insist that the respondent was not the proprietor, 
that the sale to him of the estate was a benamee one, and so was the 
lease to A. To ascertain if the suit was a fictitious one (with advert- 
ence to the Sudder Dewanny Adawlut’s Circular Ordei^ of the 29th 
July 1809,) the appeal was admitte^d on the 5th May last, and with 
reference to a petition of the claimants, the joint magistrate of 
Bogra was requested^ if there were disputes as to possession, to 
attach the same under Section 3, Act IV. of 1840, (this because the 
court could not, on a claim for an arrear of rent, order such, an attach- 
ment) On the 28th November last, the case was again taken up, 
and both the appellant and respondent were served with notices to 
attend personally to be examined. The respondeiut first appeared, 
and, in his examination taken on tlie 19th December 1848, (made on 
a solemn declaration,) stated that he purchased the estate of the 
Beebees for 5,000 rupees : that he was carrying on the business of 
a cloth merchant on his acJtount, and had never been a aamashtah of 
the aforesaid Beebees, though he had occasionally acted for them in 
cases pending in the courts : that the title deed^ of his purchase from 
the Beebees, ho placed in an iron box, and had left; it with Bhoolun 
Munnee (his wife,) who again, being apprehensive of fire, had 
placed it in the shop of Zalum Singh, (the husband of Pran Beebee:) 
that when Bhoolun Munnee asked for the box^ Pran Beebee and 
Unoop Beebee refrised to return it ; a complaint in consequence was 
lodgM in the feujdarry, md she was referred to the civil court. 
The respondent (on being i^ther questioned) then repudiated all his 
vakeel had stated in a woqjoohaty in another appeal oefore decided 
in this court, on the 6th February 1847, (page 1 of the Decisions of 
this court for 1847,) denied having given any petition to the joint 
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magistrate of Bogra on the 10th October 1844^ and denied having 
purchased this very estate on account of Pran Beebee and Unoop 
Beebee^ and that he hal paid the purchase money for it The appel- 
lant, having attended, was examined on the 1st February (instant,) 
and depo^ to taking the farm of the Beebees, through the respon- 
dent, ana giving a kubooleeut in his name; that he had paid the 
Government revenue of the estate, and also liquidated the bond 
given by tlie Beebees, in the respondenfs name, to Kishen Chunder 
Muzmodar and Sheeb Narrain Moonshee, who had endorsed all pay- 
ments made on the bond: that he had given to the Beebees an 
tkrar^ or agreepient, relating to the sale of the estate being benamee^ 
and then pointed out the dahMllaSy and bond as those he had 
received in payment of the rent of the &rm, and which he had 
delivered to the Beebees. 

The examinations will be given at length m the decree, and were 
taken on a solemn declaration, as it appeared absolutely necess^y 
to have cleared up if the suit was fictitious or not, or if the transac- 
tion out of which the claim arose was or was not a bmamee one. 
For if not a bond^de one, there was an end of it, and no action 
could lie. 

The balance claimed is thus made out, or calculated in the plaint : 
Rent of the farm for the years 

1251 and 1252 B. S., Rs. As. Gs. 

at, Rs. 1,645-6-18 per annum, 3,290 13 9^ 

Deduct Government re- 
venue for 2 years, at Rs. 613-2-1 1,226 ^4 2 

Deduct amount of the 

bond, 2,000 0 0 

3,226 4 2 

Balance, 64 9 7^ 

This balance the respondent claimed, and, in his plaint, stated that 
rupees 149, annas 4, pies 9, ivas to be paid on account of the bond 
in 1253 B. S#, and the balance to the respondent The accruing 
interest on the bond was to be paid in 1251 and 1252 B. S. 

The amount paid by the appellant, as per dakhillas and endorse- 
ments on the ba^ of the bond, is as follows : — 

Rs. As. P. 

For Government revenue paid in 1251 and 1252 

B. S., 1,158 12 5* 

On account 5f the bond, with interest paid in 1252 
and 1253, , 2,407 9 0 

Total, 3,566 5 

Deduct rent of the farm for 2 years (as above,) ^ 3,290 13 . 9| 

Excess paid,..:... 275 7 8 
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Now as no exception has been made to the sums paid on account 
of tho hondy inclndinff interest^ (the greater part was paid in 1253 
Tl. S.^) the appellant has a right to claim the whole so paid as a set- 
off against his rent of the farm for 1251 and 1252 B. S., and in such 
case, no balance remaining, the claim is untenable ; or if tliese was a 
condition that rupees 149, 4 annas, 9 pie were to be paid on account 
of the bond in 1243, how is this to be decided in the absence of the 
kuboolecut containing this condition? 

The averment of the appellant A, appears to be the correct one, 

/. 6'., that the whole transaction was benamee^ entered into by the 
Bcel)ees with the respondent, who, according to his vdkeeTs admission 
in a former appeal, (instituted by the respondent,) was a gomashtah 
of the Beebees, and had been dismissed by them. After this he 
complained against them for taking his title deeds (connected with 
this estate and farm) in the foujdarry, and was referred to the civil 
court But instead of bringing his action for the recovery of the 
deeds, he has brought the present suit, and wishes the court to declare 
that the sale of the property to him by the Beebees was hmajide, 
when primd fade it was just tlie reverse. How Dhanoo Kulloo’s 
case can be called one sembley I caimot discover. To my humble 
comprehension, the Sudder Court, in that case, seem to have laid down 
that in trying a regular suit to reverse or have set aside a summary 
one of the collector\s, adjudging rent to be due under a kubooleeut, 
the question to be decided by the court was, if the party sued 
had given the kubooleeut, and if there was a balance due thereon. 
Now, in the first place, this is not a suit to set aside a summary one, 
neither has any kubooleeut been filed or produced. The 2 )oint at issue 
was, who was entitled to the rent of the farm, and if any arrear was 
due from the farm. The fanner pleads there was no arrear ; and 
by his shewing there was none; while the parties holding the title 
deeds to the estate, and dakhillaSy or receipts of rent paid in on 
account of the Goveniment revenue, declare they have no claim 
against the farmer, and urge that the person who granted the fai*in 
was their servant, and could not sue for an arrear, if there was one ; 
and witli this fully borne out by the documents, and copies of peti- 
tions filed in the Bogra foujdarry court and in this, that the moon- 
sift* should have given the respondent a decree, appears to me unac- 
liountable, and is opposed to the facts and laiv applicable to the 
case. The respondent, in my opinion, having no title to the rents 
of the farm, and no balance being due on account of 1251 and 
1252 B. S., the appeal is dccre^ki, and the moonsifTs decision is 
reversed, and all costs, including those of tlie claimants, are made 
chargeable to the respondent 

I have entered perhaps ^lore than was necessary into the case, 
and particularly as to the respondent’s title, but on this decision 
of the moonsiff (in a great measure) the joint magistrate of Bogra 
has adjudgcMl possession of the (‘State under Act IV. of 1840, to the 
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respondent^ and in a proceeding, dated the 28th August last, tlie 
sessions judge of Rungpore (on the appeal of another farmer on tlie 
part of the Be6bees) lias recorded that the decision in this appeal 
will decide, who has a right to the estate. But on the issue to bo 
tried in this appeal how can tlus be adjudicated? The claimants 
must first sue to set aside the suimnary order for possession passed 
hy the joint magistrate of Bogra.* 

* As the following correspondence, sent to me, appears to have a reference to this 
case, 1 think it advisable that it should appear as a note^ 1 disclaim any wish to intt^r- 
fcrc with the joint ma^strate’s authority to award possession to any inie under 
Act IV. of 1840 ; but in this instance, I think, it would have been better if he had 
attached the lands as suggested. 

To TUB Reoistbh of the Court of Nizamut Adawlut, Calcutta. 

Sir, — I have the honor to forward the accompanying original letter No. 107, of 
31st ultimo, from the joint magistrate of Bogra, and to request the opinion of thi* 
court as to the legality of the proceedings of the civil judge noticed by Mr. Yule. 

1 have, &u., 

(Signed) W. DAMPIEK, 
Superintendent of Police^ L» /'• 

Garden Reach^ the June 1848. 


To tub SUFBRlNTBNIiBNT OF PoLlCE, GARDEN KeACH, CALCUTTA. 

Sib, — have the honor to request your opinion on the following point : 

A case under Act IV. of 1840, fwr the possession of certain lands was in progress 
before me, while at the same time a regular suit for the right to these lands wns 
before the civil court. That court directed me to stay proceedings in the summary 
until the regular suit was decided, equivalent in fact to directing me to strike the 
case off the file. I declined obeying this order, unless the civil court atUudu'd th(‘ 
lands so as to prevent affrays. In reply, 1 was directed to make the attachment 
myself under Section 3 of Act IV. This order not arriving until I bawl put one party 
in possession, the matter ended ; but I wish to know, fr»r my guidance in futur**, 
whether the civil courts have power or not to stay proceedings in a magistrate’s 
courts in such a case, and to direct attachment of the subject of dispute. 

I have, &c., 

(Signed) G. T?. YULE, Joint Magistrate, 

Bcgra^ Zlst Mag, 1848. 


To THE Superintendent of Police. 

Sir, — The Court, having had before them your letter No. 1283, of the 0th instant 
and its enclosure, direct me to Inform you that the order of the civil court, directing 
the magistrate to stay proceedings held under Act IV. of 1840, was illegal, and 
must he withdrawn. Parties dissatisfied with the orders of the magistrate may 
^ipeal to the sessions judge, who is competent to suspend the magistrate’s award. 
The enclosure of your letter is herewith returned. ■«< ^ 

I have, &c., 

(Signed) B. J. COLVIN, Register. 


port WiUiam, the 23rd June 1848. 
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The 12tii February 1849. 

No. 49 of 1848. 

Appeal from the decision of Moulvee Sadut UUee, Moonsiff qf 
Jlauleah^ dated the 30fA March 1848. 

Kalacliaiid Ghose, (Defendant,) Appellant, 
versus 

Hunnooman Singh, (Plaintiff,) Respondent 

The res]X)ndent instituted this suit -to recover rupees 182, 
0 annas, 5 pies, being }>rincipal, and an equal amount as interest, due 
on a bond for Sicca rupees 85, dated the 17tli Aughun 1242 B. S., 
given to him, it was alleged, by the appellant The moonsiff, on the 
evidence of two witnesses to the loan and execution of the bond, gave 
the respondent (plaintiff*) a decree. The grounds of appeal, inter alia^ 
are that a ])erson by name Molmn Towaree sued Mona Ghose, (a 
<*onncction by marriage of appellant,) and, obtaining a decree, sued out 
execution and attached some cows belonging to the appellant, who 
coniplained in the foujdarry, when they were released ; and now, 
tlj rough enmity, the respondent has brought the present suit, after 
the lapse of eleven years; and that the respondent would never 
have remained silent so Ibng, had he any claim against him (appel- 
lant.) The appellant denied borrowing any money or executing 
any bond ; and more that the respondent had not produced the per- 
son who wrc)te the bond. On being questioned, the respondent (who 
was in attendance) stated, the appellant had brought forward the 
pia’son wlio drew out the bond, and who he was he (respondent) 
did not know. After reading the evidence on both sides, I see no 
reason for disturbing the moonsiff’’s dec‘ision. Tliough there was 
delay in suing, the suit was instituted within twelve years, and the 
loss of interest has, in consequence, fallen on the respondent The 
ap])eal is therefore dismissed with costs. 


Tub 15th Februahy 1849. 

I^To. 1 of 1848. 

Appeal from the decision qf Moulvee Ahdool Ullee^ Principal Sadder 
Amegn, dated the 2nd December 1847. 

Radhanauth Chowdhree, (Defendant,) Appellant, 
versus 

Doorga Maye Choudhrain, (Plaintiff,) Respondent 

Tub respondent instituted this suit, on the 27th November 1845, 
to recover inipees 3,439-6-6 which she alleged was due to her on 
account of mesne profits of a 4 annas share of Usmut Choudrain Ray 
Kalli, from the month of Aughun 1244 to Chyte 1247 B. S., having 
been ejected by the appellant, and she did not get possession till a 
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butwarra of the estate was effected. Tlie 4 annas share slie had 
pnrcliascd of Sonatun Sirkar, who again had purchased it at a sale 
by the collector, wdio sold it to realize a balance of rent due from a 
fanner under the court of wards, and the share in question belonged 
to;flie appellant, who was security for the farmer. The appellant 
a claim to another 8 annas share of the estate, and when 
his ckitn was admitted in appeal by the Sudder Court, he, it was 
alleged, ejected the plaintiff from her 4 annas share. This the 
defendant (appellant) denied, in liis answer, but the principal sudder 
aineen, considering the ejectment proved, on tlic report of an amecn 
deputed by him&elf to make a local investigation, gave the plaintiff 
a4ccreefor rupees 1,139, 11 annas, 11-^ pics, deducting what the 
respondent had herself collected from fourteen ryuts, what was due 
by ryuts who had died or absconded, also what had been i)aid 
on account of Government revenue ; he also made the usual allow- 
ance, or a per centage on the amount collected, for expenses of col- 
lecting the rent. The decree was to carry interest from the date ot* 
suit, with costs against the appellant alone. Nothing is said about 
two other defendants, Kumlakaunth and Gooroopershad, or who is 
to pay their costs. 

Against this decision the appellant appqals, and repeats what he 
stated, in his answer, that he had never ejected the respondent, wlio 
all along had been in possession : that she neglected to pay the 
Government revenue, and therefore he had paid it to save the estate. 
He also impugned the ameen’s report, on which the mesne j)roHts 
were decreed, accusing him of changing, or forging, some of the 
depositions taken jn the mofussil. 

The appeal was admitted on the 1st August last, and, on the Stli, 
the respondent filfed an answer^ containing a demurrer to the ai)})eal 
as wrong laid, as what the principal sudder ameen had deducted on 
account of Government revenue was de facto collected from the 
ryuU^ and therefore included in the amount (rupees 1,807, 11 imnas, 
9 pies,) specified in the decree as the wassilat The appeal there- 
fore should have been laid at this amount This demurrer I over- 
rule, as it is fully met by the decision of the Sudder Court in 
the case of Prankishen Goopt versus llajkishore Deb, (page 347, 
Sadder Dewanny Adawlut Reports, Vol. VIL) 

I now proceecl to the proof of ejectment This allegation is support- 
ed by the copies of petitions and reports made by the butumrra 
amcens, and two decisions of a late moonsiff of Bogra, both dated the 
27th July 1839. In these suits the present appellant was plaintiff, and 
Doorga Maye, defendant, and the former sued to recover the amount 
of Govermnent revenue paid on her account, at different times ; but 
the moonsiff dismissed the suits, as the plaintiff had no authority to 
pay the revenue, and he (plaintiff) had dispossessed her, and more, 
the share of one shareholder, when a butwarra was being made, was 
not liable to sale on account of any balance due by another share- 
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holder. T]ie moonsiff also rejected the evidence of three witnesses, 
brought forward by tlie plaintiff to prove that the defendant was then 
in i^ossossion. From one of these decisions there was an appeal, but 
it was struck off* on default, and thus the moonsitt’s decision beeaino 
final, but after going through it, and reading the proof and evido<j^, 

I cannot concur with him that it was proved that the anpall&t 
had dispossessed the respondent Subsequent to tlie sale df tiie 4 
nimas share, purchased by Sonatun Sircar, the appellant,, under a 
decree of the S udder, got possession of an 8 aimas share of the 
same estate. The whole estate was then ijmalee^ and no butwarra 
could take place, unless all the parties claiming a partition were 
in possession, and in the event or one shai*eholder keepjgg 
juiothcr out of possession, the revenue authorities, could, under 
Section 32, Regulation XIX. 1814, summarily direct imme- 
diate j)ossession to be given to such shareholder of a ix)rtion equal 
to the jumrna payable by him or her. Now there is nothing on tlie 
rec^ord to shew or prove that the respondent, before the butwarra 
was completed, applied to the revenue authorities to maintain her in 
jx)ssession, or complained of being dispossessed. If she had, she 
certainly would not have been kept out of possesssion for more than 
three years (Aiigbun 1244 to Chyte 1247.) The whole case turns 
on the proof of dispossession, ana in the case of a joint-tenant there 
must be proof of an actual ousting^ or otherwise an action of eject- 
ment and recovery of mesne profits cannot be maintained. It is 
true tlie appellant, in his reply, filed in the case before the moonsiff' of 
Rogra stated he had Doorga Mave’s verbal orders to look after her 
business in the mofussil and sudder station, and if by this it nus 
intended he should collect rent from the ryuts for her share, she 
might claim an account of what had been collected dnd expended, and, 
if not given, sue him for one, but notliing more. But it is impossible 
with what is on the record to come to any just decision. The prin- 
cipal sudder ameen has jumped to the conclusion, that she was dis- 
])ossessed, merely on the production of copies of petitions taken from 
the nuthee connected with the butwarra^ and the decision or dictum 
of the moonsiff in the cases*dismissed by him, in which the defendant 
in this case was plaintiff. He should have first called for the sale 
papers, and seen what steps Sonatun Sircar, or the respondent, took 
to get jiossession off what the former had purchased of the collector. 
He should also have examined the nuthee^ or papers, id the butwarra 
case, to ascertsiin if the respondent had ever complained to the col- 
lector of beii^ dispossessed by the appellant, and if so, what or4ers 
luid been passed by him, or the commissioner, if the collector did not 
see her righted. If she made no complaint, then her laclm will throw 
great susiiicion on her present one of ejectment and for mesne profits 
for the period she was out of possession. It is nowhere stated who 
w^as her iiaib, or who was put in possession for her. No reason has 
been given for making Kumlakaunth and Gooroopershad defendants. 



10 


ZILLAH UAJSnAIIYE. 


and there is notliiii^ in the decree to shew wliy they liave been 
exempted from liability, and, if wrongly sued, wliy they are to pay their 
own costs. The case must tlierefore be sent back to the principal 
siidder amcen for re-investigation, to proceed as above indicated, and 
also to enter on the pleas rdating to malversation on the part of the 
ame^n appointed to report on the wassilat The value of the stamp 
on which the petition of appeal is written, to be returned to the 
appellant, and the usual order as regards costs. 

The 16tti Febuuary 1849. 

m Noi 2 of 1848. 

Appeal from the decision of Moulvee Abdool Ullee^ Principal Sadder 
AmeeUy dated the Ath December 1847. 

Kumlakamit Sircar, (PlaintiflF,) Appellant, 
versus 

Doorga Maye Chowdraln, and Tara Munnee Chowdrain, 
(Defendants,) Respondents. 

The appellant sued to recover rupees 32078, on account of Govcni- 
ment revenue paid for the respondents, and also for the salary of 
butwarra ameens^ together with interest. The principal sudder ameeu 
dismissed the suit, as it was established in another case (see the one 
decided yesterday) that Radlianauth Chowdhree had been in posses- 
sion of Doorga Maye’s share of the estate, from Aughun 1244 to Chyte 
1247 B. S., and had been made liable for the mesne profits less the 
Government revenue paid on account of Doorga Maye, the present 
respondent. Tara Munnee (the other responclent) pleaded that no 
arrear of revenue had been paid for her, neither was there any amcen’s 
salary due by her. The former plea, the principal sudder ameeii 
held established, from the dahhilhis^oY receipts, she had filed; and as 
the plaintiff had given no proof of his having paid any aineen’s salary, 
this part he rejected in toto as regards both the defendants. 

Against this decision the appellant ap]>elils ; and after going through 
the (iocuments on which the judgment was passed, I see no reason for 
disturbing the decision as regards Tara Munnee, or what relates to 
the ameen’s salary, as there is no proof of any payment having been 
made on this account by the appellant, but there are 12 dakkillas filed 
of Government revenue to the amount of rupees 145, 15 annas, 6 
gundahs, 3 cowrees having been paid by the appellant, on account of 
the estate, and as Tara Mumiee is not liable, it must have been for 
Doorga ilaye’s share ; and if the appellant was a putneedar on the 
estate, ho was fully warranted in paying up the revenue to save it 
from sale, as, if sold, his putnee would have been cancelled, and more, 
as from the copy of a petition filed in the appeal case No. 1 of 1848, 
it would seem that Doorga Maye petitioned the collector to have her 
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share in the estate sold. The claim against Doorga Maye was there- 
fore rejected on insufficient grounds^ and the case must he sent back 
to the principal sudder amecUj to take proof from the appellant that 
he was a putneedar on the estate^ and^ if so, decide who was liable for 
a refund of what he had paid on account of Government reventie, 
Doorga Maye or Radhanauth Sirkar, whom the appellant must make 
a defendant The case is accordingly sent back to be disposed of as 
above indicated. The value of the stamp on which the jictition of 
appeal is written, to be returned to the appellant, but all the other 
costs of this appeal are made chargeable to ' ‘ 

The IGth February 1849. 

No. 3 of 1848. 

Appeal from the decision of Moulvee Ahdool Ullee^ Principal Sadder 
' Ameeriy dated the Ath December 1847. 

Goorpopershad Sircar, (Plaintitti) Appellant, 
versus 

Tara Munnee Chowdrain and Doorga Maye Chowdrain, 
(Defendants,) Respondents. 

This is a similar suit to No, 2, on the part of another putneedar, 
or an alleged putneedar, claiming a refund of rupees 752-11, (includ- 
ing interest,) on account of Government revenue and buhearra 
iimeen’s salary, paid on account of respondents. The principal sud- 
der ameen, on the same grounds, dismissed the suit. This judgment, 
as relates to the respondent, Tara Munnee, and rejection of the claim 
to ameen’s salary, I see no reason for disturbing ; but as there are 
nine dahhilkis for Government revenue paid in by the appellant and 
others, amounting to rupees 223, 13 annas, and a receipt for rupees 
137, paid by tlie appellant and another, on account of a fine imj)osed 
on Doorga Maye, to recover which her share in the estate was adver- 
tised for sale, but stayed on tlie payment being made, it would 
appear tliat the estate was twice saved from sale by die appellant, 
and, if a putneedar, he wa^ fully warranted in coming forward to pay up 
what was demand^, to save his putnee. But to decide if he was a 
putneedar, and who*was liable for the refund, this case is also sent 
back to die principal sudder ameen, on the same grounds as in the 
appcfil case No. 2, arid die same order is p^sed for the refund of the 
value of the stamp on which the petition of appeal is written. The 
appellant, however, to pay all the other costs of this appeal. 
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The 6th February 1849. 

No 7 of 1845. 

Appeal from the decision of OpeHMir ' tJkunder Ni/arutteriy Principal 
Sudder Ameen^ ddt^ July 1845. 

Radliey Singh^ and his servantj Nein Singh, (Defendants,) Appellants, 

versus 

Rajcoomar Singh, (Plaintiff,) Respondent 

This case was remanded, for hirther consideration and decision, 
by the presidency Court of Sudder Dewanny Adawlut, on the 19th 
August 1847, {vide page 451 of the Decisions of the Sudder Dewanny 
Adawlut for August 1847.) 

The Court, in its concluding parap-aph, remarked as follows: 
" Now there was no doubt that the plaintiff’s pottah could be easily 
proved as a mere matter of fact, but the real point of enquiiy was 
whether the lease to the plaintiff was not a collusive atid ulegal 
transaction between the proprietor and the plaintiff to get rid of the 
real farmers, and this most material point the judge has not touched. 
The enquiry was essential as to whether the defendants had held 
possession oaring 1249, under an understanding that the lease was 
to be renewed, and whether it was renewed iu form by the pottah 
of the 13 th Chyte of that year, and, if so, whether the defendants 
could be ousted as long as they paid their rents during tlie 
continuance of the farm.” 

On farther enquiry, the plaintiff has been unable to adduce any 
proof of possession of the farm in question, from 1242 to 1248 B. S., 
antecedent to having obtain^ the present lease from Futteh Singh, 
on the 7th Maugh 1249 B, for seven years, to commence from 1250 
B. S., beyond a Nagree kttl;Kpoleeut, which he and Goordyal jointly 
gave to Futteh Sih^, (obtained from the son of Futteh Singh,) dated 
Aughun 1242 B. S., the validity of which appears doubtfiil, inas- 
much as it is for eight instead of seven years, and was execute by 
the plaintiff for himself and Goordyal, and was ex^uted four years 
after the purchase of the stampt paper on which it is written. 

Plaintiirs proof, also, of dispossession in Sawun 1250 B. S., after 
obtaining the present lease, is meagre and whollv insufficient, and no 
other conclusion can be formed than that he had only gone to obtain 
possession, but could not obtain it owing to the opposition of the 
defendants. 
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On the part of the defendants it appears, that one of tlicm, 
Radhey Singh, (nephew of the late alleged far^per, Qoordyal Singh,) 
had collected ihe rents of the farmer, and paid them in to the zumin* 
daree cutcherr j at Boda, obtaining receipts for the same in the name of 
the proprietor, Futteh SingL Radhey Singh has produced numerous 
receipts for rent during the late lease, b^aipng the seal of the zumin- 
dar of Chukla Boda, as well as receipts%r rents for 1249 and r250 
B. S., the two first years of this present lease granted to him on the 
death of his uncle, the late farmer, 

On the ground of the previous possession of Radhey Singh’s uncle, 
Goordyal, as farmer, and the rj^te having always b^n collected by 
Radhey Singh up to the period o£]^e farmer’s death in 1246 B. S., and 
Radhey Singh having collects the rents to the end of the late farmer’s 
lease, viz. 1248 B. S., it is not at all improbable that the future lease 
was granted to him, (Radhey Singh,) under the pottah, dated 13 th 
Chyte 1243 B. S., I am, therefore, induced to attach more credit to 
the pottah of Radhey Singh than that of the plaintiff, who, as liis 
former lease is stated to have expired in 1248 B. S., does not account 
why he did not obtain a renewal of his lease until the commencement 
of 1250 B. S., and, it being in fall evidence that the plaintiff was present 
when Futteh Singh granted the pottah of the 13th Chyte 1249 B. S,, 
above statol, to Radhey Singh, without having madp^^ny objection^ lie 
(plaintiff) must have collusively obtained his pottah from the son of 
Futteh Singh, after the death of the latter in By sack 1250 B. S., the 
lease havmg been antedated. 

The Court of Sudder Dewanny Adawlut having desired, also, that 
it should be ascertain^ why Dhurai Singh, who had obtained a four 
anna portion of the farm, of which the plaintiff was farmer of twelve 
annas, under the pottah of the 7th Maugh 1249 B. S., liad not in any 
way been a party to the suit, Dhurai has appeared in person and 
stated that he did not join in the suit, as he had never obtained pos- 
session, nor had the means to proseQute. 

I, therefore, decree the appeal with costs, and interest thereon, 
reversing the decision of the lower coxurt. 


15th February 1849. 

Na7ofl84S. \ 

Appeal from the deaSsum of the Principal Sudder Ameen, dated \1th 
. May 1847. 

R. P. Sage, (Defendant with others,) Appellant, 
versus 

Jattro Sircar, (Plaintiff,) Respondent 

This action wm brought by the respondent, for the recovery of 
damages, amounting to rupees 1,597-15^10, for injury done to his 
indigo, grown on nmety-one beegahs and seven cottahs of land, situ- 
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ated in pergnnnah Surroopore, by the dependents of Mr. Charles 
Bishop, the late farmer of that pergnnnali, against whom and his 
servante this shit was preferred, who generally denied the truth of 
the pimnt. — Mr. R. P. Sage standing in the place of the defendant, 
Mr. Bishop, as having succeeded to the iganagement of the Boribaree 
indigo concern. ‘ . 

* The lower court consii^fered the trespass on the above quantity of 
land to have been proved, aiui assessed the damages as fojlows : as- 
suming eighteen bxmdles of itidigo plant as the produce per beegsdi, 
and one hundred bundles to form*' naif a maund of indigo, and one 
hundred and fifty rupees as the ^|^ce per maund, it gave a decree 
on eight maunds, eight seers, fourteen chittacks, at rupees 
1,233-4-6. 

On a review of the papers, I concur with the lower court as to the 
trespass in 1246 B. S., bv the dependents of Mr. Charles Bishop on 
the indigo crops of the plaintiff^ but not to the extent set forth in the 
plaint, and admitted by the lower court, inasmuch as, instead of 
ninety-one beegahs seven cottahs alleged to have been cultivated 
and injured, 1 find, on the measurement papers of the plaintiff’s 
mneon, (Mondil Sircar,) only seventy-four beegahs seventeen cottahs 
to have been cultivated with indigo, the plant of wliich was destroyed. 
— From this quantity of land, deducting six beegahs, fijBtcen cottahs, 
as a part of two ohjectioiiahle suttas,Nos. 97 and 107, in tlie name of 
Puddolochun Shah, to which the plaintiff* had no claim, there remain 
sixty-eight beegahs two cottahs, to wliich •adding seven beegahs as 
the neej-jote of the plaintilF, tlie total land woidd be seveu^-fivo 
beegahs two cottalis. — ^Assuming, on the evidence of Messrs. 
Wadschow, Beck, and Hermanson, ten bundles of plant per beegah as 
a fair average produce, in lieu of eighteen bundles, as assumed by the 
lower court, seven hundred and fifty-one bundles would have been 
yielded from this total cultivatiou, from which there would have 
been manufactured two maunds, ten seers and two chittacks of indigo 
wliicli, at a value of one hundred and fifty rupees the fiwitory maund, 
would have lx*cn worth rupees 337-15-6, and after deducting rupees 
36-0-6, as the expense of manufacture, rupees 301-15. This smn I 
decree in modification of the lownr court’s decision, with costs 
of both courts, equivalent to ihc decree, and iuterost on the principal 
and costs. 
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Tins 16 th February 1849. 

No, 3 of 1847. 

Appeal from the decisum of the Prindpal Sudder Anieetis dated 17 th 

March 1847. * ' 

Issur Chundei: Bundopadhea, sudder naib of the Rajah of Gooch 
Behar^ a minor^ (Appellag^^ Plaintiff^ 

versus y ' 

Ratnsoonder Chuckerbut^ (Defendant^) Respondent 
This suit is instituted by the ijm^ant for the recovery of rupees 
868-13-11-15, as rent for 1250 assessed under Regulation V. 
of 1812, on four gown, one;^see, six doons, and eight kanees. of 
land, being an eleYai and a'$|^ anna portion of the joto Btihadee 
and others, which had always been held, at a fluctuaiting rent, by Raj 
Kissen Bhumick, (son of Ramram Bhumick,) and, after Rajkissen’s 
death, by his wife, Joydurgah Dibia, in the fictitious name of Ram 
Lochun Bhumick, (nephew of Ramram,) and which jote was sold in 
execution of a moonsitPs decree passed against Joydurga Dibia, and 
purchased by the respondent in 1245 B. S. 

The claim for increased rent is resisted by the respondent on the 
plea that, when he bought this jote at auction, it belonged to Joy- 
durga Dibia, wife of Rajkissen, son of Ramram Bhumick, and to 
Tarramonee Dibia, wife of Sheebkissen Bhumick, son of the said 
Ramram, the two sons having inherited it from the father, who 
obtained a wakeh for it, tfnder date the 12th Srawun 254 Suker, or 
1170 B. S., from Rajah Khugendro Narain Bhoop Bahadoor, (said 
to have been a former Rajah of Gooch Behar, which is denied by the 
plaintiflF,) intimating that, since he had lost the wakeh sunnud origi- 
nally granted for the jote Buhadee and others^, at a mokurrury 
jumma of rupees 455 per annum, which had been always paid, he 
(the Rajah) hereby confirmed that grant 

The res]:)ondent produces this wakeh, which bears no signature, 
but has on it a small seal (which cannot be read) purjiorting to have 
been that of Rajah Khugendro Narain Bhoop Bahadoor, togetlior 
with a number of receipts granted in favor of Rajkissen for rent 
paid bearing only the zupnndarry seal used at the cUtcherry of Boda. 
The wakeh and receipts are declared by the plaintiff to be forgeries. 
The lower cou]!%^diaii^ed the plaint, bn the grounds, chiefly, that 
the plaintiff had, IWtl^lfche jmnma-wasil-bakee papers of 1199, 1200, 
and 1203, failed to establish that the jote in question was liable to a 
variable assessmeiilti that he had failed to prove the kubooleeut as 
executed by Ram Lochun Bhumick, and that there was a decree 
(on special appeal) of the zillah court of the 5th June 1837, wherein 
it was mentioned thait the jote belonged to Ramram Bhumick, with 
which the jote of Bam Lochun had ho connection, Fr6m this decision 
the plaintiff appealed. ' ' 
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On a review of the record, it appears the plaintiff produces a copy 
of the abstract settlement papers of Chukla fioda of the years 1199 
and 1200, and of the jumma-wasil-bakee for 1203, each authenticated 
by the official signature of the commissioners of Cooch Behar, viz. 
Messrs. C. Bruce and W. T. Smith, by whom, during the minority of 
the then Rajah ^f Cooch Behar, the disputed lands, with the estate 
at large, were held khas^f^d which are, therefore, entitled to all 
credit In the papers of 1199 the jote Bahadee and others as one 
deha are recorded in the name Ram Lochun Surma as farmer 
(mustajur,) with that of Rajkissen Bhumick as security, tlie jumma 
rupees 465-7-6. In the papers of^^O, the only difference is that an 
abatement takes place in the rent of th|e preceding year, amounting 
to rupees 15-7-6, leaving the jumma rilpees 450, at which it stands 
in the papers of 1203 B. S. By an authenticated extract from the 
quinquennial register of 1217 B. S., in the collector’s office, the 
jumma was rupees 430 in that vear. Plaintiff files an authenticated 
copy of a furdee signed by Rajkissen, containing a detail of the land 
and jumma of 1219 B. S., when the yearly rent was raised to rupees 
967 ; and by an authenticated extract from the quinquennial register 
of 1227 B. S., the jumma in that year stood at the reduced amount 
of rupees 455, at which it continued im to the date of plaint 

In respect to the kubooleeut of Ram Lochim, dated the 2nd Srawun 
1202 B. S., produced by the plaintiff, the subscribing witnesses to it 
having all died, it was incapable of being proved, but its authenticity 
may be inferred from the initials of the commissioner’s signature 
being on the face of it, and Ram Lochun’s name as farmer being 
recorded in the papers of 1199, 1200, and 1203, before referred to. 

On a reference to the decree of the zillah court of the 5th June 
1837, passed on a special appeal, alluded to by the lower court, in 
which the parties were Joydurga Dibia, wife of Rajkissen, appel- 
lant, versus Unnapurna Dibia, wife of Ram Lochun, respondent, it 
was decreed in favor of the appellant that the seven anna portion 
of this jote, of which she had been dispossessed by the late husband 
of the respondent, rightfully belonged to her, and which had only 
been held benamee by Ram* Lochun, he having been a servant of 
Rajkissen. 

There are three receipts also of the years 1913, 1216, and 1218, 
on account of this jote, in favor of Ram Lochnm w^h were filed by 
lus wife in the court of the sudder ameen in 1899^ notwithstanding 
which the defendant now files receipts for these and other years as 
granted to Rajkissei^ purporting to bear the zweendary seal of 
Chuckla Boda (the writing on which is quite ille^ble,) which, as 
well as the wakeh of 1170 B. S., which is not susceptible of proof, 
I look upon as entirely spurious. On the part of the plaintiff’s suit, 
it is also in evidence that, for the reniaining four and a half anna 
of this jote, plaintiff got a llpabooleeut, dated the 28tb Srawun 1250 
B. S., from Sheebpershad Duxee, engaging to pay yearly rupees 
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312-1-15, for seven years, viz. from 1248 to 1254 B. S., which has 
been proved by the subscribing witnesses to it in the lower court. 
While, therefore, this portion of the jote is shown to be subject to 
temporary settlement, the defendant claims to hold the 11 ^ anna 
portion on a mokurruree jumma. 

On the whole of the above showing, considering the plaintiff has 
C proved that the defendant's jote, before becoming his property, 
had been subjected to a variable ^ assessment, and that the defen- 
d^t, consequently, is liable to aj^ 6^anccd rent, under the pro- 
visions of Regulation V* of 1812^ (the serving of the prescribed 
notice under that law having beeh established,) and wholly diatrust- 
mg the defendants wakeh of 1170* B. S., as well as the receipts in 
favor of Rajkissen filed by the defendant, and not considering the 
mcre^ed jumma proposed to bd assessed on the defendant’s lands, 
to which the defendant has made no objection, to be excessive, I 
decree the appeal, reversing the decision of the lower court. The 
jumina of 1250 B. S. is fixed at rupees 868-13-11-15, which the 
re^ndent will pay to the ap^llant, with costs of suit of both courts, 
and mterest on the whole, principal and costs, from this date. 



ZIIXAH SARTJN. 

Present: H. V. HATHORN, Esq., Judge. 

Tns 5th February 1849. 

No. 23 of 1846. 

A Regular Appeal from a decision passed hy Mmlvee Malwmed 
Rafiq, late Principal Sudder Ameen of Sarun, dated 1 Sth November 
1846. 

Moliunt Gopal Das, (Plaintiff,) Appellant, 

versus , 

1, Tekum Das, son of Janki Das; 2, ITinunut Bahadur; 3, Musst. 
Shnmshoonnissa; 4, Bugwan Dut; and 5, Sheik Morad Ali; pur- 
chasers, (Defendants,) Respondents. 

Cl-iAiM, for possessibn of a moiety of the villages Mugholea and 
Chuck Fida Ali, aSas Burhurwa, with a garden (named Hadeo 
Khans,) in pergunnah Mehsee. Estimated value, including mesne 
profits. Company’s rupees 1,096-15-0. 

This suit was originally instituted on the 9th March 1844, setting 
forth that the property claimed was rent-free land, acquired by 
Mohunt Humam affas Hunnoonian Das, (the ancestor of both tho 
plaintiff and the defendant Tekum Das,) together with other villages 
situated in Patna and Tirhoot, from Rajah Dhurroop Singh, by virtue 
of birt sunuds dated in 1131 and 1145 F. S. ; that Mussoodun 
Das and Janki Das were the surviving qhelas, who, on the d^th 
of llumam Das, inherited the property in equal shares ; notwith- 
standing, the said Janki Das (plaintifl s co-sharer) ^had, on the 
6tli Chyte 1231 F. S., sold the entire estate of Mujholea to the 
defendant Himmut Bahadur, •who had re-sold it to Musst. Shumshoon- 
nissa, who let it in farm to Mr. Hill, of Barah factory, and thus 
pla intiff was dispossessed of his halfishare in that estate, — adding, (by 
way of accounting for the lapse of time,) that he had retained 24 
bcegahs, 5 cottahs, in his own cultivation, (zarayat,) together with a 
garden; tliat in like manner Chuck Fida Ali had been transferred 
by Janki Das, another heir and chela of Hunooman Das, to Bug- 
wan Dut and Shaik Moorad Ali, admitting that these estates liad 
been permanently settled, the former with Himmut Bahadur and the 
latter with &e purchasers, Bugwan Dut and Morad Ali, who were 
found in possession, excusing himself on the plea of sickness for not 
preferring hjs claim as pppprietor at the time of settlem^t, but 
tliat, on his ^overy, he (plaintifl) had appealed against the settle- 
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ment, but his appeal liad been rejected; hence this suit in the civil 
court to establish liis proprietary right to a half-share in these 
villages. ' ^ 

The defendant Musst Shumshoonnissa pleads that plaintiff’s claim 
is barred by lapse of time, and, moreover, that he before instituted a 
similar claim for a moiety of the same altumgah villages, in the 
provincial court of appeal, and wliich was dismissed on the 24th 
August 1822, consequently this suit is not cognizable under Sections 
14 md 16 of Regulation III. of 1793, and the story of holding any 
lands in his own cultivation, was devoid of truth. 

The defendant Himmut Bahadur observes that he had sold his 
right to the above defendant, and therefore is no longer interested in 
the case, and the remaining purchasers, Morad Ali and Bugwan Dut, 
plead as set forth by Musst. Shumshoonnissa, adding that plaintift‘’s 
proprietary claim was enquired into and rejected at the time of tlio 
settlement of the villages. 

The late principal sudder ameen remarks that, by various sunuds 
produced by defendants, and by the Patna decree of council, dated 
6th August 1781 A. D., it is evident that this altumgah property 
was granted to Bhurrumcharee Hunnoom<an Das “ ba furzundun 
nuslun bad nuslun,” and that his son, Koonj Peliarry, (whom plaintiff 
styles illegitimate,) brought an action against plaintiffs ancestor for 
this identical prop^ty, and which 'was decided in his favor by the 
civil court, that Hurnam Das, the grantee, was a sunjogee, or asce- 
tic who has a family, and that Koonj Beharry, his son, had proved 
his right of inheritance before the Patna council, and the claim of 
Mussoodun Das (plaintiffs gooroo) had been previously rejected, 
therefore the present claim was not now cognizable. 

Judgment. 

The law of limitation having been pleaded by respondents, it 
would have been sufficient for the lower court to ciecide upon 
that plea, without entering further into the merits of the case. 
Although it; is urged by plaintiff, in appeal, that the provincial 
court’s decision, dated 24th August 1822, referred exclusively to 
that portion of the property, situated in' Patna, and is no bar to the 

S resent suit, yet I find on referring to the judgment passed by Mr. 

. K Elliot, that the claim of plaintiff was for a moiety of the 
whole of liis altumgah villages, situated in Patna, Tirhoot, and Sarun, 
granted to Hunnooman Das, by his ancestor, and which he claimed 
by right of inheritance, setting forth that Janki Das and plaintiff’s 
ancestor held them conjointly, and that Janki Das had improperly 
sold the entire property to others, and thus dispossessed him of his 
legal share. But for the reasons stated in the decision, it was found 
that Koonj Beharry was the rightful heir, and had substantiated his 
claim before the Patna council against plaintiff’s ancestor, Mussoodun 
Das, and itlmt plaintiff, or his ancestor, possessed no proprietaiy right 
in the said villages, and plaintiff'’s claim was accordingly dismissed with 
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costs. It is therefore evident, that this claim has been before heard 
and determined by. a court of competent jurisdiction, and under the 
provisions of Section 16, Reguration III. of 1793, cannot be again 
entertained, besides which it may be observed that the claim, by 
plaintiffl$ own showing, is barred by the statute of limitations, as he 
admits having been out of possession for upwards of 12 years. 

Ordered, 

That this appeal be dismissed with costs, and the decision of the 
principal sudder ameen bp affirmed. 

The 15th February 1849. 

No. 20 of 1848. 

A Regular Appeal from a decision passed by Mr, Colin McDonald^ 
late Moonsiff of Pursa^ dated 31^^ January 1848. 

Sheik Uther llosein and Syed Sultan Hosein, (Defendants,) 

Appellants, 

versus 

HurrukdhaH Rai, (Plaintiff,) Respondent 
(Bciro and Dirgopal Rai, third parties.) 

Claim, for the reversal of a summary award, dated 3rd June 1845, 
for rent amounting to Company’s rupees 149, 2 annas, 6 pies, on 
account of land cultivated in mouzah Mahomed Ali Chuck. 

This suit was first instituted in 1845, before the moonsiff of Pursa, 
‘who, on the 21st March 1846, decided in favor of plaintiff*, amending 
the summary award, and fixing the amount of rent payable by plain- 
tiff* for 10-16th of 1252 Fussily, at Company’s rupees 24, 9 annas, 

krants, with costs in proportion. 

In appeal before this court, the case was sent back for re-investi- 

S tion on the 16th September 1847, as the question of the defen- 
nts’ right to enhance the rents at discretion as auction pur- 
chasers had not been considered, and for enquiry into the claim of 
the third parties, whose lands were alleged to have been measured 
by the ameen sentffor local investigation, and recorded as land in 
plaintiff’s possession. 

The moonsiff now upholds his former decision, explaining that, 
although defendants possessed the power as auction purchasers to 
enhance the rents, the summary award for enhanced, rent (which was 
the subject of this suit) was opposed to Regulation VIII. of 1831, 
and the Sudder Court’s decision dated 23rd November 1846, (volume 
II, 391.) 

Demndants a^ain appeal^ iirgbig their right to enhance at discretion, 
being the aucUon purchasers of the estate, mouzah Mahomed Ali 
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Cliuck, pergiinnah Kusmer, and pleading that a notice was duly 
served on the plaintiff as required by law in Sawuii 1251 Fussily, 

Judgment. 

In this case I am of opinion that, although defendants, as auction 
purchasers, possess the power, by law, to enhance the rents of their 
estate at discretion, nevertheless the collector by Section 8, Regula- 
tion VIII. of 1831, is bound to restrict himself " to enforcing pay- 
ment of the rent paid in past years, to the exclusion of all claims 
to increase, except on proof of bona fide written engagements to 
such increase.” And this suit, it must be understood, is brought 
not by the auction purchaser to fix the ryut’s rent, but by die under- 
tenant against the proprietor to contest the validity of the collector’s 
summary award, which was based upon a putwaree’s account attested 
by two witnesses, without any enquiry into past payments or any 
call for existing engagements. 

The correctness or otherwise of this award is the sole point for 
enquiry in this case, and as it was not conformable to law, it must 
be reversed : the court’s decision will not, however, interfere witli any 
claims which may hereafter be instituted by the purchaser for die 
enhancement of rent agreeably to Act L of 1845. Meanwhile, the 
moonsiff’s decree, awaraing a induced rent according to past engage- 
ments, must be upheld. 

Ordered: 

That this appeal be dismissed with costs, and the decision of tho 
mobnsiff* of Pursa be confirmed. 

Tde 15Tn February 1849. 

No. 157 of 1846. 

A Regular Appeal from a d£dsion passed by Syed Asud Aliy Moormff 
of Chupray dated the 20th July 1846. 

Ramkishen Saho and Eheiale Ram, (Defendants,) Appellants, 

versus 

Sundal, adopted son of Guneshi Lai, deceased, and Mohun, father 
and heir of Gopal Das, deceased, (Plaintiffs,) Respondents. 

Claim, Com 5 an 3 r’s rupees 114, 11 annas, 6 pies, being the balance 
of an account with interest. 

This suit was^ decided by the moonsiff of Chupra, on the date 
abovementioned, in foyor of plaintifis, but reversed in ap[>eal by this 
court, on the 11th August 1847, in consequence of a counter claim 
set up by defendwts, which had not l^n considered, and plaintiffs’ 
claim was nonsuited, leaving either party at liberty to sue for a 
of of accounts, in order to avoid sphtting tjbe cause 
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A special appeal was admitted hy the Sudder Dewanny Adawlut, 
on the petition of Surwunt Lai* ami others, (Sunt Lai) on the 29th 
April 1848, and the case remanded for re-trial after taking the neces- 
sary steps for the attendance of both parties. 

Both parties have now appeared before this court through their 
respective pleaders. Respondent urges that the appellants’ objec- 
tions are futile, that he had the opportunity of producing his accounts 
in refutation, which he had not done, and the witnesses cited prove 
that the balance had been demanded unsuccessfully. Appellants 
reiterate their objections, desiring a comparison and adjustment of 
their respective accounts, and declare their willingness to pay any 
balance which, after such investigation, might be found against them. 

On reviewing the record of the case, 1 find that defendants, who 
are shroffs of Arrah, pleaded a set-off due to them of Company’s 
rupees 499. The chiim of plaintiffs (who are mohajuns of Chupra)^ 
being only Company’s rupees 109-2-3, exclusive of interest 

1 nis plea on the part of the defendants was not in any way con- 
sidered by the lower court, and a decree was passed against them, 
after merely comparing the original account with the copy filed, and 
upon the evidence of two witnesses cited to previous demand. This 
summary mode of deciding against defendants is deemed insufficient 
The moonsiff should have called upon defendants within a limit of 
time to prove the alleged set-off in their favor, as pleaded, by pro- 
ducing their books, or any other documents or proofs whict tliey 
might possess, more csjiecially as the existence of a counterclaim 
was apparent, by the recorded fact of defendants having instituted a 
suit in the district of Shahabad against plaintiffs, for the amount 
thereof, in December 1845, only a month and a half previous to the 
institution of this suit, but which was nonsuited in consequence of 
the death of Gopal Das, the defendants’ ancestor. 

Ordered : 

That this appeal bo again decreed, and the case remanded to the 
moonsiff of Chupra, who, before he disposes of the case finally, will 
take into due consideration the pleas of the appellants. The costs of 
suit will be adjusted hereafter ; the appellants will receive back the 
amount of stamp duty on their petition of appeal. 

The 17th February 1848. 

Nos. 75 and 76 of 1848. 

Eeffular Appeals from a decision passed by Syed Malmned JVajid, 
Moonsiff of Chumparun^ dated 27 th March 1848. , 

Deodut Tewarry, (Plaintiff,) Appellant, 
versus 

Bissheshur Pandy, (Defendant,) Respondent 

Claim for reversal of a summary award of the deputy collector 
of Chumparun, dated 7th September 1847, and refund of Company’s 
rupees 81, 13 annas, includi^ costs of summary suit 
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In this case it ai)ueai’e(l that, defendant, the kiitkinadai* qf mou- 
zah Jubdoul, tupa Khuda, pcrgunnah Mujbowali, deipanded rent from 
plaintifi* for 32 beegalis, 6 cottalis> 16 dhoons, on account of 1254 
Fussily, at rupees 2, 2 annas per becgah, which, including rupees 4, 
4 annas, on account of exchange, and rupees 2, 2 annas on account of 
hisabana, amounted to Company’s rupees 74, 6 annas. 

Plaintiff urged that he had cultivated only 17 beegahs, 10 cottahs, 
and that his rent, according to a former lease of 1249 Fussily, granted 
^ Ajaib Singh, ticcadar, had been fixed at 1 rupee per beegaji. 
The deputy collector observed that, in a former case. Act IV., the 
darogali had measured the land, and found plaintiff in possession of 
the quantity stated by the sub-less^, or kutkinadar, and therefore 
held that defendant (in this case) was entitled to assess the differ- 
ence between what was foimd and what was admitted. The deputy 
collector, proceeded to do this liimself, observing that plaintiff had 
previously paid as much as rupees 4, 10 annas per beegah, and there- 
fore rupees 2, 2 annas, he conceived an equitable rate, and accordingly 
awarded in Company’s rupees 74, 6 annas, and nipees 7, 7 annas 
costs, or Company’s rupees 81, 13 annas, deducting rupees 2, 2 annas, 
on account of hisabana, as an illegal cess. 

The moonsiff of Chumparun, upon the institution of a‘*Tegular suit 
to cancel the above summary award, deputed an amecri to measure 
the land, who found only 18 beegalis, 18 cottalis, 9^ dhoons, in 
possession of plaintiff, and accordingly the moonsiff proceeded to assess 
the above quaintity of land at what he considered an equitable rate, 
taking an average of die village rates, ayid fixing the amount at rupee 
1, 9 tonas per beegah, awarmng a refimd of Company’s rupees 44, 
12 annas, with rupees 20 costs, total Company’s rupees 64, 12 aimas. 

Both parties appeal separately, plaintiff’ urging his rent to be 
rupee 1 per beegah, agreeably to former engagements, and declaring 
pajnnent of Company’s rupees 21, including rupees 3, on account of 
the previous yesu*,— defendant urging diat he was entitled to Com- 
pany’s rupees 2, 2 annas per beegah, for 32 beegalis, 6 cottalis, 16 
dhoons, and denying any payment 

Judgment.* 

^ It was held in appeal that die decision of the deputy collector was 
inex^sof his authority: he was not called upon to fix an equitable 
rent, but to enforce payment for the year in question at the rate 
paid in ]^ast years, unless bonA fide written engagements had ' been 
entered into for an increase. 

The decision of the moonsiff is in like manner bCTond the exigehey 
of the ease: he should have restricted himself to the cause of 
acdon, viz. the legality or otherwise of the summary award which 
plaintiff su^ to cancel; instead of which he strikes an avelriige of 
the village' rates, and assesses accordingly. 

deputy collector having clearly exceeded his authority, 'by 
which (under the provisions of Regulation VIII. of 1831) he was 
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restricted to enforcing payment of rent at the rate of past years, his 
summary award, as applied for, must be cancelled. Vvhen the 
farmer or kutkinadar comes into court to fix the plaintifTs rent, 
or the plaintiff sues for a renewal of his lease with the late fanner, 
it will be time enough for the court to interpose its authority in fix- 
ing the rent at a legal and equitable rate : at present the cause of 
action restricts the court from doing more than annulling an .illegal 
summary award. 

Ordered: 

That this appeal. No. 75, be decreed, and the moonsiff’s decision, 
dated 27th March 1848, and also the deputy collector’s award, dated 
7th September 1847, be both annulled with full costs, including 
those of this court, to be liquidated by Bissheshur Pandy, and that a 
copy of this decision be filed with the appeal case No. 76, which is 
hereby dismissed with costs. 

# 

The 24Tn February 1849. 

No. 8 of 1844. 

A Regular Appeal f rom a decision parsed hy Syed Imdad Ali^ late 
ex-officio Sudder Ameen of Sarun^ dated the 2\st Fehr'oary 1844. 

Sheonath Singh, (Defendant,) Appellant, 
versus 

Sheik Hadi Ali, (Plaintiff,) Respondent. 

Claim, principal. Sicca rupees 401 0 0 


Interest, 401 0 0 

Exchange, 53 7 5 

Total, Company’s rupees 855 7 5 


On a deed of advance, dated 5th November 1809. 

This case was originally tried by Syed Imdad Ali, principal 
sudder ameen, in his capacity as ex-officio sudder ameen (the amount 
claimed being under rupees 1,000,) and a decree was passed in plain- 
tiff’s favor for the amount claimed, absolving Musst Rohmin Koer, 
(wife of Mohen Sin^,) a co-defendant An appeal was heard, and the 
decision confirmed by Moulvee Mahomed Rafiq, in his capacity as 
principal sudder ameen, on the 26th December 1845. A special 
appeal was admitted by the Sudder, on the 30th August 1847. The 
Court observing that the bond was dated 5th November 1809 
A. D., nearly mirty-four years since, and the reasoning for getting 
over the statute of limitation in the decree of the sudder ameen^ 
affirmed by the principal sudder ameen, was utterly unworthy of 
consideration,” and deeming the decisions of the lower courts to be 
contrary to the provisions of Section 14, Regulation III. of 1793, 
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(on the 22nd July 1848^) the Co^ at largo cancelled the decisimi 
in appeal, considering aTso that, ** as tlie original case had been tried 
and decided by a principal sudder ameen, the appeal ought to have 
been heard and determined by the judge, and not by another pri,n- 
cipal sudder ameen,*’ and accordingly rem^ded the procdsdfaigs to 
the judge, with orders to try the caiSe in the presence of the vakils 
of the principal sudder ameen’s court. 

I find that the cause of action is a deed of advance, dated 5th 
November 1809, by which one-twelfth share of Bhawalpoor, peiv 
gunnah Goah, was pledged for a term of four years, (viz. from 
1217 to 1220 Fussily,) for an advance of Sicca rui)ees 401. The 
deed was executed hj Sheonath Singh, (defendant,) in favor of 
Reaz Ali, the uncle of plaintiff, and it was further stipulated that, if 
the advance was not paid at the end of 1220 Fussily, the lease on 
advance was to contmue until it was paid. 

This deed with another was subsequently transferred by Sadik 
Ali, plaintiff’s father, (who became the possessor by inheritance, 
one Bussunt Singh, as security for another bond, amounting to Sicca 
rupees 601. When this money was paid, plaintiff applied to get back 
his lease on advance, which being refused, he instituted a suit against 
Mohen Singh, (son of Bussunt Singh, the holder,) to recover the 
deed, and obtained a decree, dated 28th December 1841, on proof of 
Mohen Singh being the holder of tlie deed, which had not been 
restored, but without reference to the merits of the deed itself, and 
plaintiff was at the same time directed to recover the amount of 
advance, (Sicca rupees 401,) from the original debtor; hence this 
suit 

Defendant pleads the law of limitation as a bar to the cognizanco 
of this suit, and urges that the money had been paid or otherwise 
the deed would not nave been restored. (It was filed by defendant) 

The late principal sudder ameen (Syed Imdad Ali) considered 
that, as the period of the lease was unlimited, (the advance being 
payable at any time,) plaintiff was not bound to recover within 
twelve years, and moreover, plaintiff* had intermediately obtained a 
decree for the restoration of the deed 'itself, adding that the deed 
had been surr^titiously obtained, and not restored on payment of the 
advance, and, for other reasons, decreed the case in favor of plaintiff. 

In appeal, it is urged that the suit is barred By the law of limita- 
tion. I find the deed is dated nearly thirty-four years before the 
institution of this suit, and although the period of payment was 
unlimited, pla]ntiff'’s vakeel admitted on the 16th December 1843, 
before the pirincipal sudder ameen, that plaintiff' had been dispossess^ 
ed from the farm since 1226 Fuissily, corresponding with 1819 
A. D., which is twenty-two years before the institution of this suit. 
I am therefore of opinion that the cause of actionm this case should 
be reckoned, not from the date of the farming lease on an advance 
payable at any period, but from the date of dispossession, which 
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being twenty-two years prior to the institution of the case, clearly 
bars the cognizance of tlie suit 

Ordered: 

That this appeal be decreed, and the decision of the ex-oMc^o sudder 
ameen, dated 21st February 1844, be reversed, and the claim be 
dismissed with full costs, to be liquidated by respondent 

The 24th February 1849. 

No. 46 of 1843. 

A Regular Appeal from a decision passed by Syed Imdad AlU 
late Principal Sudder Ameen of Sarun^ dated 21 ill October 1843. 

Kishendeal Singh, Seetulpershad Singh, and Juddoonatli Singh, heirs 
of mortgagers, (Plaintiffs,) Appellants, 

versus 

Talewund Rai and others, heirs of Adhcen Rai, Ramtawakul Rai, 
and Seetaram Soumber, sous of Kislma Rai, mortgagee, (Defen- 
dants,) Respondents. 

• 

Claim, for possession and registration of names, as proprietors of 
l-6th share of mouzah Karoom, pcrgunnah Chowbarrah, and for 
separation of the said share, with mesne profits, from 10th August 
1819 to 1st May 1832, including interest and exchange. Total 
valuation Company’s rupees 48,668-9-6. 

The particulars of this case are briefly recorded in the Decisions of 
the Sudder Dewanny Adawlut, No. 39, 17th June 1848, page 535. 

The moonsiff of Sarun, upon the suit of the mortgagees for posses- 
sion after issue of the notice to the mortgagers, under Regulation 
XVII. of 1806, (the period for redemption having expired,) decreed in 
favor of the mortgagees, under date 10th August 1835. In appeal, 
the principal sudder ameen, on the 14th March 1837, calculating 
(erroneously) from the date of the receipt of the notice served under 
Regulation above quoted, instead of the date of issue^ reversed the 
moonsiff’s decision, and upon a special appeal, Mr. H. Nisbet, the 
judge, on 12th Juno 1839, reversed both decisions, declaring the 
transaction to be oile of simple mortgage^ and not of the nature of 
bye-bil-wufa, or conditional sale, and dismissed the original claim, 
and ordered the mortgagers to take back the money, whi^ they had 
deposited court, intimating that the mortgagees might bring a suit 
for the money, if not amicably adjusted. ^ 

The suit, however, was brought by the mortgagers for possession 
after adjustment of accounts, regarding the case as one of simple 
mortgage, subject to the provisions of Regulations I. of 1798 and XV. 
of 1793, and not a conditional sale with a right to render it absolute 
(as assumed by. the mortgagees.) 
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The principal sudder ameen decreed accordingly, awarding 
possession to the mortgagers on payment of a certain sum. Company’s 
rupees 1,236, 13 annas, 11 pie, found to be still due to the mort- 
gagees. 

In appi||d it was held by this court, on the 27th November 1845, 
that according to the terms of the second agreement, dated 28 th Janu- 
ary 1821, the aggregate sum borrowed was to be paid within the 
stipulated period fixed, (viz. before the end of 1234 F^S.,) which 
not having been done, nor within a year from the issue of the notice, 
served on plaintifl‘’s ancestors, under Regulation XVIL of 1806, the 
sale must be considered absolute and irrevocable, upholding the 
moonsifi*’s original decision as just and proper, and reversing the 
principal sudder ameen’s decision. 

From this a special appeal was preferred, and the Sudder Court 
have held that this court " was bound by the previous decision of 
Mr. H. Nisbet, of 12th June 1839, as to the nature of the transac- 
tion, and was not at liberty to open up that point again, nor to 
uphold a decision, which had been reversed and set aside by his pre- 
decessor in office, Mr. H, Nisbet, and accordingly remanded the pro- 
ceedings, with instnictions to dispose of the appeal on its merits, with 
reference to the petition of plaint filed by the plaintifis, the mort- 
gagers.” 

Judgment. 

Having again carefiilly peiniscd the two deeds, dated 2nd August 
1819 and 20th January 1821, upon which this suit is founded, 1 
have no hesitation in stating that the first was clearly a farming lease 
granted in consideration of an advance to be paid in eight years, or at 
the close of any subsequent year, and the second was a deed of con- 
ditional sale, or bye-bil-wufa, and not a simple mortgage^ as ruled by 
Mr. Nisbet. The terms of the second deed (taking a further advance 
of rupees 701) stipulated payment of that sum, together with the 
former advance, with interest at 1 per cent per mensem^ by the end 
of 1234 F. S., (8 years,) failing which, the sale of the share was to 
become absolute and the mortgagees were to become the actual 
proprietors. The money was not paid until four days after the 
expuration of the year of grace allowed by law for redeeming mort- 
gages, the sale, therefore, became to all intents and purposes abso- 
lute, and the mortgagees were justly entitled to possesssion, aa origi- 
nally decided by the moonsiff in 1835. > 

Nevertheless, I fiilly concur with the Sudder Court that the 
opinion of my predecessor, declaring the transaction to be one of 
simple mortgage,” must stand, and the judgment is not liable to 
be reversed by tne same court, however erroneous that judgment 
m^ be. 

Under these circumstances, (law having ^t the better of justice,) 
it remains to consider the merits of the prinmpal sudder ameen’s pre- 
sent decision, decreeing possession to plaintiffr, tihe mortgagers, on 
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payment of Co/s rupees 1,3 19^ 4 aimas, 11 pie to the defendants, the 
mortgagees. Kegaraing it, as I am reluctantly bound to do, as a 
simple mortgage, the case must be disposed of under Regulation L 
of 1798, and Section 11, Regulation XV. of 1793. By the latter 
law, the mortgagee is required (for the adjustment of accoy^ltay when 
the mortgagee, as in this case, has had the usufruct of the mortgaged 
property^ to deliver in the accounts of his gross receipts and also 
of his expenditure for the management and preservation of the pro- 
perty,’’ and the mortgagee is to be sworn to their truth and authen- 
ticity, and, after hearing any objections offered, tlie court is to adjust 
the account 

This has not been done by the principal sudder ameen. In order to 
ascertain the mesne profits from 1227 to 1247, (a period of twenty-one 
years,) he has taken an ameen’s report of the collections for only two 
years (1227 and 1228 F. S.,) and struck an average from tlicm for 
the whole period. Plaintiffs appeal against this mode of adjust- 
ment, urging that the collections of each year should have been 
ascertained, including the rents derived from long grass (fop«thatch- 
ing,) as well as from fisheries and orchard, and the respondents 
should have attested them on solemn affirmation as required by law. 
Respondents urge in reply, that the jummabundee” papers were 
not filed by them, and therefore their attestation was uncalled for. 

For the reasons above assigned, I consider tliat the principal 
sudder ameen’s decision is defective, and the case must be sent back 
to the principal sudder ameeii’s court to be disposed of in the manner 
set forth under Section 11, Regulation XV. of 1793. 

Ordered: 

That the appeal be decreed with costs, and with refund of stamp 
fees on the petition of appeal, and the case be remanded to the prin- 
cipal sudder ameen’s court for re-trial as above indicated. 

The 28Tn February 1849. 

Np. 1 of 1848, 

A Regular Appeal from a decisim passed by the Collector of Sarun, 
on the 2Qth July 1848, under the provisions of Section 30, Regula-^ 
Hon IL of 1819.« * 

Bhurrut Rai, Bukus Rai, Baj Rai, and Toolsee Rai, (Defendants,) 

Appellants, 

versus 

Moharaja Nawulkishore Singh, (Plaintiff,) Respondent 

Claim, for the revenue of 79 beegahs, 5 cottahs, 6 doors of land, 
in mouzah Nooniya, pergunnah Mujhowah, with mesne profits from 
the date of suit, estimate value at rupee 1 per beegah, 18 times the 
annual rent, Company’s rupees 1,426, 14 annas, 6 pie. 
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This suit was instituted before the collector on the 26th January 
1847. Plaintiff set forth that he was the prOTrietor of the village, witli 
whom a settlement had been made in 1 198 Fussily ; that the rent-free 
land in possession of defendant had been relinquished by the orders 
of Goveijpnent, dated 11th July 1842, being under 100 beegahs, and 
he, the proprietor, was, therefore, entitled by Section 6, Regulation 
XIX. of 1793, to resume and assess. 

Defendant urged that his ancestors obtained a rent-free sunud 
for 101 beegalis of land, denominated birt lakhiraj, including the 
land in dispute, in the year 1125 Fussily, of which 79-5-5 had been 
brought into cultivation ; that the settlement of the land had been 
concluded with them as the occupants, and the claim of plaintiflF to 
assess after so many years was not cognizable under Section 14, Re- 
gulation HI. of 1793, and the Courtis Construction, No. 813. (The 
said Construction, ruling that a miscellaneous application to a court 
of justice could not be considered as preferring a claim, is inappli- 
cable to this case.) 

The collector declared the land to be not registered in his office 
registers of 1202, 1207, and 1208 Fussily, but that in Raja Beerki- 
shorc Singh’s kubooleeut all rent-free land and sayer was excepted ; 
that the Government had relinquished the revenue of the land in 
dispute (being less than 100 beegahs,) in July 1842 only, and there- 
fore the plea of lapse of time was not tenable ; and secondly, that 
defendant’s sunud was not stated to be hereditary' (mouroosee,) 
and therefore was liable to assessment by the proprietor, under the 
provisions of Section 26, Regulation XIX of 1793, — ^passing a decree, 
adjudging the right to plaintiff^ who in execution would receive the 
revenue with mesne profits from the date of the decree, at the rate 
fixed by Section 9, Regulation XIX of 1793. 

Defendants appeal, urging that as the land was excepted in plain- 
tilFs ancestor’s kubooleeut, he cannot levy rent for land on account 
of which he himself pays no revenue; secondly, that it is not 
usual to insert the word mouroosee in rent-free sunuds; and that at 
the time of settlement, tlie proprietor himself alluded to the existence 
of rent-free land, without disputing his (appellant’s) right of tenancy, 
and that fonner zemindars had not interfered with his birt tenure. 

Judgment. 

The grant, whether hereditary or otherwise, not having been 
registered as required by Section 24, Regulation XIX of 1793, is null 
and void, and the land becomes liable to assessment, and, being under 
100 beegahs, the revenue to be assessed will belong to the person 
responsible for the discharge of the revenue of the estate in which 
the land is situated. The collector should, however, have satisfied him- 
self, with declaring the land liable to assessments and should not have 
proceeded tojSr the rate ossessables {vide Construction No. 576,) nor, 
is it apparent why he has awarded mesne profits from the date of 
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his decision^ and not from the date of the institution of the smt^ which 
was demanded, and to which plaintiff seems justly entitled. In 
regard to the plea of lapse of time and uninterrupted possession for 
many years, I have to observe that suits of this nature are not 
affected by the law of limitation, and neglect to demand' rent for 
twelve years does not deprive the zemindar of his right to assess when 
he pleases, (vide decision of Sudder Dewanny Adawlut, dated 
28th January 1846,) Ghosein Das, appellant, versiis Gholam Mahee- 
doodeen, respondent.) For the above reasons. 

It is Ordered; 

That this appeal be dismissed with costs ; and in amendment of the 
collector’s decree, I direct that the land in question be simply declared 
liable to assessment by the proprietor of the estate, rlaintiff not 
having appealed respecting the collector’s order in regard to mesne 
profits, tliis court will not- interfere with that part of the collector’s 
decree. 


The 28Tn February 1849. 

No. 1 of 1847. 

A Regular Appeal frmi a decision passed by Moulvee Mahomed Rqfiq^ 
late Principal Sudder Ameen of Sarun^ dated \0th December 1846. 

Moharaja Mohcshur Buksh Singh, ^ofDoomraon,^Rampershad Singh, 
Sheopershad Singh, and Jugnarain Singh, (Plaintiffs,) Appellants, 

versus 

Musst. Kuddeeroonnissa, wife of Monowur Ali, (Principal Sudder 
Ameen of Shaliabad,) Eamadeen Pandey, Achaieram Pandey, 
Msidooram Pandey, Siriram Pandey, and Gopal Pandey, (De- 
fendants,) Respondents. 

Claim, for possession of 20 beegahs of land belonging to Goolal- 
poor, pergunnah Arrah, with mesne profits from 1244 to 1250 lus- 
sily, inclusive ; total valuation, including wasilat and interest. Com- 
pany’s rupees 1,304, 5 aimas, 9 pie. 

I’his suit was instituted originally in the district of Shaliabad, but 
referred for trial to this district by a resolution of the Sudder 
Dewanny Adawlut, dated the 16th May 1845, pobably in conse- 
quence of the principal sudder ameen of that district an^ his wife 
being the principal defendants in the case. ^ ^ 

The plaintiffs set forth that the disputed land, which they desig- 
nate a dhebur, or mound, measuring 20 beegahs, and -situated on 
the south boundary of their estate, running east and west, belongs 
to their village Gopalpoor, and that defendants had forcibly disposs- 
essed them of the said land. In the plaint is detmlfed the amount 
shares of each in their own village — ^the raja bein^ a four annas 
proprietor, and Rampershad and Sheopershad joint sharers in the 
remaining twelve annas, and they include Jugnarain amongst the 
plaintifis as having been the original holder of the entire estate. 
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Defendant Monowur Ali states, in answer, that their village to the 
south of Gopalpoor is called Muthorapoor, and is divided from 
Gopalpoor by a dundar, or ridge, which is bounded on either side 
by tar trees, and which has always appertained to the village of 
Muthor^oor; that the said village was settled exclusively with 
Musst. Kuddeeroonissa, his wife, and not with him, tlierefore he 
should not have been made a party to the suit ; and the other defen- 
dants, who are styled partners, arc in no way interested in the matter. 

Madooram and Gopal, other defendants, side with plaintiff, and 
the remaining defendants are silent. 

The principal sudder ameen (Moulvee Maliomed Rafiq) says it is 
not to be concealed that this is a claim for rent-free land settled with 
Musst Kuddeeroonnissa, which plaintiffs declare to be nizamut, (or 
paying revenue to Government,) and no law exists empowering the 
civil courts to adjudicate regarding land stated to be paying revenue, 
when the revenue authorities have declared it to be rent-free ; 
secondly, that plaintiffs’ own witnesses prove Monowur Ali’s posses- 
sion for many years ; and thirdly, that the evidence to dispossession 
is contradictory; and lastly, that two of the defendants side with 
plaintiffs; and therefore dismisses the suit with costs against the 
plaintiffs, with exception of the costs of t^ie two who confess judg- 
ment, which is adjudged payable by them respectively. 

Judgment. 

Plaintiffs, in their plaint, do not allude to the period of their dispos- 
session, although it may be inferred to have been in 1244 Fussily, 
from which time back rents are claimed. Apjiellants (plaintiffs) have 
filed a native map and cited several witnesses in proof, but there is 
no oral or documentary evidence adduced sufficient to satisfy the 
court that the 20 beegahs claimed belongs to Gopalpoor, and that 
defendants (as set forth in the plaint) forcibly dispossessed the 
plaintiffs from the said land. The six witnesses cited merely say, 
that, in their belief, the land appertains to Gopalpoor, but that 
Monowur Ali has been in possession for eight or nine years. This 
is clearly insufficient to establish plaintiffs’ proprietaiy right ; and the 
principal sudder ameon was therefore qilite correct in dismissing the 
claim, but the reasons assigned by that officer are for the most part 
irrelevai^||The principal sudder ameen’s first reason is altogether un- 
intelligib* the second in regard to present poss'ession is no proof of 
defendants’ proprietary right; thirdly, no evidence was adduced 
in regard to forcihk dispossession ; and fourthly, the confession of 
judgment by two defendants (perhaps cited as defendants for the 
express purpose) is no evidence against other defendants, who repel 
the charge, and claim the pnmerty as their own. For the reasons above 
stated, deeming the proof adduced by plaintiff altogether insufficient, 
I dismiss the appeal with costs. 
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PitsSi^Kv: H. 'STi^TFORTH, Esq., Jddge. 

» ♦ . 

The I^Otb. Februaby 1849. 

Na 191 of 1848. 

“A^tpeal from thr dfcition of the late Baboo ChytanchurtUH Das, 
MoonSiff of Lushkerpore, dated the 24th Augwt 1848. 

Khellaram Deb, AppoUant, 
versus 

' Soudaram Deb, Respondent 

Respondent sued under a bont}, executed by appellant on tlie 
14th Poos 1247. . 

Appellant denied execution of the bond, and urged that, had he 
execut^ ity it would be signed with his own hand; that there was a 
deed of purchase by appellant and his broker, deposited with re- 
spondent’s father, who was obliged by the po^ce, on appellant’s com- 
plaints fn ’gi'^e it up; that this is the cause of the £sbrication of the 
lK>nd and institution of the suit ; tliat the respondent is not a inahajun, 
but that appellant is, and advanced Sicca rupees 9 to r^rond^t’s 
father, ten or deven years ago, on pledge of a necklace, which has not 

a been redeemed ; and that, in consequence of the death of appel- 
i’s aunt, he was absent at mouzah Oulookandee, in peegunnah 
firom the 20th Aughun to the 25th Poos 1247. 

'Respqiident tdleged, in his reply, that appellant assented to his 
name neug. put on the bond as he could not write, merely mnkii^ 
his mark; that he had probably since lejamt to sign his name, in 
order to counteract his (respoudent^s) just claim ; that appellant did 
not have his d<j|pd purchaso returned, in consequence of having 
ma^ a complaint at tto thaqal^ jbut in conscqumico of his having 
paidtihohe^ due to respondent’s &ther; that appellant 1^ allowed 
the cl,aun since institution of die suit; and that the stor^tbout the 
necklaqis is untrue^ , , , 

The modnsifP (BahQa..OlQrtanchuj;nm Das^ hdd executioti of 
the bond and receipt of the ctnisideradon mentioned in it, proved, as 
stated by, respond V, and. observed that the evidence of a^lhmt’s 
witnessea^d hht well sa^]:t'h& defence, and was, indeed uuyrorthy 
of rdianc$,'espedall^t|i{iw teference to the fact that appellant’s «g- 
natnre on the vaqnalUtiU&iah was in writinm the power of which hw 
obviously been newly acqtii^: wd on these gronnds he decreed 
the claim. ^ 
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AppeUantnow urgc^ liiat reepotiden« htt9itUMte %p;this «uit«itha 
bond winttw (Hf'.ft.atanip sold in’Oalcdtta^ihlHdvtfbpity^ 
of a purtdiase of land ; that the chaftams%'*«^ 
witness, has, <heen ifliprkoned for perjur/^■lH^' that 
are respei^abiej while ^se of i«8ix>ndeiit'kii^l^^lowa%it<!^w8e; 

JtnJttMBSjfe” ' ' ' ' ' 

Appellmt stated, in his answer, that the compulscH^ return pjn^the 
deed ol^purchase deposited with respondent’s father, was the daiise of 
the suit, ^hile now, he alleges the enmit^r^ Have jrbot in the«|>ul^6lmse 
itself His plea of aM( is attested by two witnesses^ with specificd:i(ni 
of dates, and two other witnesses swear that' he is a mahajun, but 
the evidence to the plea of alibi so long as 1247, (1840,) is ex- 
tremely suspicious, while • the evidence of the other two witnesses 
addut^d by him proves nothing. On the whole then, , J see no 
sufficient reason to distrust tlie evid^cp of respondent’s witnesses, 
who prove execution of the bond on receipt of the consideration 
represented in it, stating that the stamp was furnished by appellant. 

^ It is TH£E|S^rOB£ OKDEKED: 

That the appeal be dismissed, and the decree of the moonsiff 
affirmed witn costs* 

‘ Tub 20th Febeuary 1839. 

No. 208 of 1848. ' ! .>f, 

Appeal f topi ike deci^on of Baboo Hurgouree Bose^ Moons^jjfRm-- 
egblgungCf dated the \4k^th September > 

Buimoo Ram Das, Appellant, 

, , fl '■0 

versus 

Djigoo Bam Cbandj.Be^ndent ) 

. BesfondbnT sned for rupees 30, damages, in cb»8eqtiBsiice>^f 
‘ having been wrongfully^ abused and turned out 'of an assembly on 
the occasion of the festival' of the Shama Fodj&. ' t 

•/The moonsiff' (BahCo 'Hurgoutiw . Bose) held the ahtu^*' and 
rmnoval stated by respondmit proved, decreed rdpees ^/d^pqges 
■witb costs; in proportion against a|;)pdiant>alkd anodfer/ ; 

.App<ell||it now ur^ that his’ defence Waa^ nctTeceivedf^ the 
moonsiff, vith other ideas. ■ < ' , V •" ' 

I find that the prescribed prodamadpn for ^e att^dan^of.i^^^l-' 
lant, of which he does pbi.. jdead his 

house, on the 2i;d Jyte ]i^d5,{14th .],j8d8,Jt.ai^ jm'p^sented 

a petition fe moonsifij .on, .|he. 16th d | |. ^^ |^oon mlloiw^ (30th 
Angnst,) alle^ng illness ; ; it is r^oidea in tpe. mpQiEt(|}|^ ptioceed- 

ings of thd 4ilh^eptemW, oir <;4^ha4OTB,, 
being q^uestioned, admitted that he Imd wen WeU a 'whole month, and 
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had gone to the mo 0 t)siffi!e^-but,}|iid refrai|ied v£eoan iling his answer, 
because' respondeat had adduced 'hio witnesses and t£«t th^ are 
discrepancies in the evidence the witnesses brought ta prove the 
asserted illness. Under.’ tl^e circumstances 1 conoar wkb the 
mooiisiff in (yscrediting the evidence' to the illness; and, deeming 
appellant to bo convicted, by, his own admission, of wilful and inex- 
cusable default barring every plea, . 

It is obdered: 

; ^ . 1 ' ' 

Tliat the appeal be dismissed, . and the decree of. the iRoonsiff 
ailirmed with costs. , 

• _ ^ 

The 20th February 1849. ' 

No. 89 of 1848. 

Appeal from the decision of the late Moonshee Chytunchurr^un 
Moonsiff of LtLshherpore, dated the 2%th March 1848. « 

, Meghoo Ram Kybert, Appellant, , ^ 

versus 

■ ' Jye Tara Dassee, for self and' minor son, Bespondent. 

Respondent sued under a bond, dated 30th Jyte*1248, fur 
rupees 29, payable, with interest on the foUovfiim Phalgoon, executed 
in favor of her late husband, by appellant and Kamcburmn Kybert, 
who repaid 15 rupees on the 7th Fhalgoon 1251. 

Megnpo Ram Kybert and Ramchurrun Kybert ^sisted the 
claim. Meghoo Ram pleaded that he borrowed no money on the 
date declared by resrondent, but that, in Chyte 1243, he. borrowed 
tiqiees 8 on a bond for i^pees 11 from respondent’s date husband, 
w*ho, as the bond was not hquidated, seized him in Jyte 1248, con- 
fined him in his house, and compelled him to execute a fresh bond 
foe ru^^ 29, including the principal and interest of the form^ ibne, 
which was returned, and inter^t in advance, of which dreumsitaniees 
the Raftsman of thd bond and die subsenbing witness wm^cqgni- 
zant; that he paid an instalment of rupees 7 in goods,.in Aaui'rl'248, 
whif^ . h^, not '.been credited, as Nubkeshwur R^irespohd^t’s 
bi^thhr, and Simbod Nath Nundee her gomaahtah,. Ramnima^’ her 
. nepheiN» ROd otWj>erscm3 knew. Ramchurrun pkadedrjimt he went 
to enquire about Meghoo Ram at respondent’s hons^ bui bmnowed 
no money; and he aMed that he could write, and would have sign- 
ed Ihe bond, had he hem a to it , . 

Th^'hiiciien^ Oh jfrmchur^ Das) held it ^^e^^bj^the 

evidehi^ tespdnidqnftt i^hesses, fW:|^I>el^t 
Kyb^ •^luiitarilj' e*e^ bond in; smt^,, m leTO^eiA bf Rn 

old debt: he bbscafved^^fet; the def^dttntVple^'.'whin netiM 
ouf W’ wtoesses, ^ide;^ -’oiNtwb, ^hoji^'l^^ll^ed 
»gh!mcaht’<^ tfee thilh df thdbbnd, '#Iu(^ ,^iibi:h^'the lormer’Dohd 
were in the name of Meghoo Ram alone or hot, sets forth its exccu- 
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tion in settlement of a debt due firom bodi the def^idants ; and^ notic- 
ing that defendants had takeUi no^step to procure the attendance of 
the rest of the witnesses, as th6y iveref re(Juired to do on tlie 19tli of 
January last^ h^ decreed the; claim ,TOth, costs. . < . 

Appellant now ur^s^ that me of the subscribing witnesses has 
deposed to the bond m suitj for rupees 29, having been executed on 
settlement of a former bond executed by hini alone for rupees 11^ 
that the evidence of Narain Singh and Gour Mistree^ also^ in some 
degree, corroborates his defence ; that, by the testimony of his own 
witnesses, it is proved that the l^nd was given in satisfaction of the. 
old one wi& inclusion of illegal interest; but tliat no mention of the 
old bond was made in the new one, because the sum expressed in the 
latter, is more than the amount in the former with leg^ interest ; and 
that he put the old bond before the moonsiff, who told him to pro- 
duce it when the case came on for hearing, and nevertheless decided 
wi:^out taking it, recording that it was not filed. 

^ Judgment. 

I have to decide whether the bdnd in suit was executecl volun- 
tarily and l^ally, or on compulsion, and with inclusion of ille^ 
interesf:, m appellant avers ; and, in order to ascertain whether the 
bond, which appellant wishes to adduce in prOof of illegal interest, was 
offer^ to the late moonsiff or not, I directed the present moonsiff to 
take the depositions of the vakeels of the parties in regard to that 
question. His return shews that respondent’s vakeel is dead, and 
that appellant’s vakeels have supported their client’s allegation, 
which there is no means of disproving. The suit, then, on this 
ground, appears to me to need further investigation; moreover, neitlicr 
has respondent stated, nor have his witnesses proved, the amount of 
the old bond for which the one in suit was substituted, but one of 
them has stated, on hearsay^ that it was for rupees 11, while another 
has declared that, at the time of the execution of the new one, the 
parties appeared to be mutually displeased with one another,; and 
appeUanrs witnesses have distinctly sworn that the old bond was for 
rupees 11, and that the one in suit was executed on compulsion* If 
th^. old bemd^ which seems to have been withheld, because of its being 
oh an inadequate stamp, a fact of no importance when the bond is not to 
be adduced to enforce the obligation which it represents, be produc- 
ed, identified, found to be for rupees 11, and dated in 1243 K S*, 
and no additional consideration was paid to appellant on^toxecution 
of the one in suit, 1 iam unable to see how the latter can be looked 
on otherwiselhan tainted 'mth illegal interest t / 1 

It is thebbfobb Obdebbi): * 

That the decree of the luooiisifi^ be hSvejhsted, aiid the suit remanded 
lor the investigation indioated abovel * Thp , price of the nt^p of 
the petition of app^I will be returned, and the remaining 
be provided for in the future decree of the" moonsiff. 
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The 2:4th Febkuarv 1849. - . 

# ■ H % 

" , Ko. 190 ;of 1848. ; ^ / 

Appeal from the decision of Baboo Hurgokree Bose, Moons^ of 
RussobJgunge, dated the 2&th August 1848. 

Dana Bcebee, Appellaiit^ - * 

versus ^ 

Shumsooddeen and others^ Respondents. 

Appeli-iANT sued, for rupees 150, damages for abuse and assault 

Sheik Shumsooddeen denied the abuse and assault as stated by 
appellant, and countercharged her with having, in conjunction with 
otliers, beaten his nephew, and, he added, that the quarrel had been 
the subject of complaints to the magistrate, in whose court it had 
been amicably adjusted. 

The moonsiflf* (Baboo Hurgouree Bose) mistrusted the evidence 
of appellant’s witnesses, on account of discrepancies in it, and varia- 
tion in appellant’s statement before the magistrate and her statement 
in this suit : and, on these grounds, he dismissed tlie claim. 

Appellant now urges* that her claim is made out, and that the 
discrepancies in the evidence of ithe witnesses are not such as to be 
destructive of their credit 

JUDGMilNT. 

I find that on the 28th Kortik 1254, (13th November 1847,) a 
iietition was presented, in the name of appellanVand, according, to 
her own admission in this suit, by her son, to >the niagistrate, com- 
plaining of the assault, and that it was struck ofi* in default, in con- 
sequence of her non-attendance ; that subsequently her«son prosecut- 
ed, alleging that his mother was a purdah nisheen, or secluded 
woman, and that he was induced, according to the tenor of the 
dustburdaree, : or deed of relinquishment, to fore^ the prosecution, 
on the solicitation of respondents, and being reinmursed the amount 
of his ebsts; and though no written authority is shewn permittiug the 
son to prosecute, still it is in accordance with the custom of the 
countiy for a mal^ relation to prosecute for the se^uded female in 
such" cases, without such authority; and the prosecution having, in 
the present instance, been by the son, and he having been iuduced, 
by pecuniary consideration, to withdraw it, and no Iossl of property 
been sustained, 1 do not think the subject , open .to question 
in a civil suit. ^ - 

ItC IB qcaEBEFOBE OBpEB]|$D : ' « , 

That tile appe4 be dism&sed, and the de<ir^ of the lUdonsiff affirmed 
witlV'bosts. ' 
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The 24tii Febbuary 1849. 

Na 201 .of 184^. . 

Jjipeal from tine Heciaiott of Baboo Hurgottroe Bose, Moons^ of Rus- 
soatgunge, dated the 28tk August 1848. 

J'ugnnath Simnah and Snddanaad SucraAli> Appellaats, 

« .versus 

Sheik Ziikee and Nusseeloodeen alias Sheik Nnitoo, Respondents. 

Respondents sued. Sheik Zukee declares himself cultivator of 
2 ])ao, 5 jet, 1 reg, of land in talooka Kaindob, purchased at auction 
by Ramsoonder Surmah, wliile Sheik Nussecroodeen, who admits 
being humtaam witli Zukee, his brother-in-law, denies tenancy of 
land belonging to appellants; and they allege that, thouch they 
tenanted no land belonging to appellants, Jugumath Surmah appel- 
lant arrested NusseeroMecn under Regulation VIL of 1799, while 
Suddanund extorted rupees 4, 4 annas from tliem, on the 5th of 
Phalgoon 125.3, giving an acquittance witliout specification of th(' 
sum received: hence this suit for the sum extorted, pltes twice the 
amount as penaltv. 

Appellants and their brother, Ramnath Surmah resisted the claim, 
and pleaded that respondents tenant 1 kear,2 pao, 4 jet, 5 reg, &c., 
of the btirmooter tenement in the name of Gouree Churrun Bhut, in 
plots 13 and 15 of the pottah granted (by the collector) to the said 
Ramnath Surmah ; that respondents paid the revenue for preceding 
years, but witliholding that for 1253, Jngunath appellant armted 
Sheik Nusseeroodeen under Regulation VII. of 1799, wh^ he 
voluntarily paid rupees 2, rent and costs, taking an acquittance for 
the same; and that Ramsoonder Surmah, their enemy, has made up 
this suit. ’ 

The moonfaff (Baboo Hurgouree Bose) held respondents* statement 
proved by the three witnesses adduced by them : he observed that 
appellants had not caused issue of the proclamation ordered for the 
attcaodanoe of their witnesses, and had filed no kubooleent by respon- 
d^ts, and had not specified, in the acquittance, the sum realized by 
them ; and on these, and other ground!^ he decreed the chum against 
appellants and Ramnath Surmah. 

Appellants now urge : that the moonsiff did not send for and peruse 
the record of the suit under RegolotwHi Vil. of 1799; that the 
question of tenancy should have been made the subject of local 
investigation; and that Suddanund Surmah went to the nuH>nsiff*s 
office wiA money for ksne of the pvoclamafion, but found the suit 
decided; and that the penalty awanled is * 

JUDOUEN'iir. 

Appellants j^tatc, in their answer, tha^ the land, on account of 
which the lent was realized Ss the land lying in plots. 13 and 15 
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of their ^ttah; and Zuk^e respondent says that tlie land culti- 
vated by him is in talooka Kamdeb ; and respondents’ witnesses have 
sworn that the land of the pottah is not under cultivation, while no 
evidence on the part of appellants has been adduced. But I am 
not satisfied, from the evidence on the part of respondents, that the 
land of the rent in suit is not in appellants’ pottah, especially as it 
appears, from the evidence of two of respondents’ witnesses, that the 
tdooka Kamdeb and the burmoter tenement were formerly the 
property of one person. I am then of opinion that the question at 
issue must be tested by local investigation. 

It is therefore ordered: 

That the decree of the moonsifF be reversed, and the suit remanded 
for local investigation. Tlie price of the stamp of the petition of 
appeal will be refunded, and the remaining costs will be provided by 
the moonsiff in his future decree. 

The 24th February 1849. 

No. 205 of 1848. 

Appeal from the decision of Baboo Ilurgouree Bose, Moonsiff of Rus- 
soolgunge^ dhted the 4tth September 1848. 

Koodrutoollah, Appellant, 
versus 

Mahomed Ufzul, Respondent 

Respondent stated that he and his nephew, appellant, jointly 
bought an old boat for rupees 15, on the 1st of Asar 1253, repaired 
it at the cost of rupees 25, and let it on hire for rupees 24, half of 
which he received; and that he sold his share to appellant on the 1st 
Maugh 1254, for rupees 7 and 8 annas, whicli'appellant agreed to 
pay in seven days, but has not liquidated : and respondent merefore 
sues for the price of his share with interest. 

Appellant, in answer, admitted the joint purchase as stated, but 
pleaded that instead of respondent having sold his share, he had 
purchased appellant’s for rupees 7, 8 annas, which he had agreed to 
pay in eight days, with rupee 1, 6 annas, due on account of repair, — 
with other immaterial matter. 

The moonsiff (Baboo Hurgouree Bose) held the purchase and non- 
payment of the purchase money, as stated by respondent, proved, 
and, after noticing that, though appellant had been required to 
adduce his proof on the 16th of August, he had failed^to do so, and 
the tenor of part of his answer was adverse to the supposition of his 
having sold to share to respondent, decreed the claim. 

Appellant now urges that there was a dispute between the parties 
concerning the expense of repairing the boat, and the suit was made 
up in consequence ; that he was not allow^ sufficient time for the 
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ficlduction of his witnesses; an<l that the two brought forward by 
respondent are his relations and dependants. 

JUDaMENT. 

Appellant had nineteen days wherein to adduce his witnesses, but 
fsdled to take any measure to compel their 'attendance; and the 
evidence of respondent’s witnesses, suppor^g his plaint, is wholly 
unrebiitted, and in my opinion is as consistent with probability as 
appellant’s defence is inconsistent with it, — ^lie, asserting a counter 
claim, not having taken steps to enforce it 

It is theukfore orderei): 

That the appeal be dismissed, and tlie decree of the moonsiff 
affirmed with costs. 

The 26x11 February 1849. 

No. 145 of 1848. 

Appeal from the decision of Baboo Hurgouree Bose^ Moonsiff of 
Russoolgunge, dated the Jime 1848. 

Maliomed Uzeem, Appellant, 
versus 

Ameer Khan, Respondent 

UesI’ONDENT sued for rupees 12, 8 annas, loss sustained by him 
in consequence of appellant not having delivered 250 mats, in the 
month of Maugh 1254, as per agreement, and for which he had 
received the price, rupees 5, in advance, on the 19th Poos 1254. 

Appellant denied the asserted transaction, and pleaded alibi, and 
that the suit w^as made up, in consequence of a quarrel between tlie 
parties concerning a debt due from respondent’s father to appellant 

The moonsift* (Baboo Hurgource Bose) held the evidence of the 
witnesses adduced by appellant unwprtliy of reliance, on account of 
discrepancies, which he has detailed, and, deeming the transaction 
declared by respondent fully established by the evidence of his wit- 
nesses, but holding the amount of loss not proved, decreed rupees 5, 
the amount advanced, with interest, against appellant 

Appellant now urges that if the witnesses who attended did not 
establish his defence, more should have been sent for; and that he 
wished the account-book of a mahajun and the mahajun himself to 
be sent for, to prove a payment of rupees 30, on another account, on 
the date of the alleged transaction with respondent, which would 
establish the alibis 

Judgment. 

No mention of the payment to Uzmutoollah is to be found in the 
record of the suit before the moonsiff; and had such payment been 
made in niouzah Gulmcc Kafun, where appellant has endeavoured 
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to prove lilmself to have been on the date of transaction in suit, it 
would surely have been stated in liis answer, and the evidence of 
the inahajuii and exhibition of his account-book would be important 
to remove the effect of an omission so inconsistent with probability. 
Moreover, if appellant wished for the evidence of more witnesses, ho 
should have caused is$ne of summons for tlieir attendance, and not 
have remained supine in, the matter from the 13th June, as he also 
a])pears to have been in re^rard to the alleged claim against respon- 
dent, concerning the debt of his late father, on account of which his 
vakeel cannot now say that any suit has to this day been instituted, 
— a circumstance adding to the improbability of the defence, which 
the evidence is, in my opinion, insufficient to support On the whole, 
then, 1 see no reason to question the propriety of the rnoonsilf’s 
decision in this petty case. 

It 18 TIIEKEVORE OllDEKED: 

That the appeal be dismissed, and the decree of the moonsiff affirmed 
with costs. 


The 26th February 1849. 

No. 149 of 1848. 

Appeal from the deetsioh of Mahomed Salimy Moonsiff of Sonam^ 
ffungcy dated the 20th July 1848. 

llamhuree Shah, Appellant, 
versus 

Neelkant Pal, Kespondent 

Respondent sued for the balance due under a bond, executed by 
appellant, for rupees 100, on the 11th Jyte 1248 13. S., after credit- 
ing rupees 50, 14 annas, paid in liquidation, as per endorsement, 
through Lalchund talookdar, on the 23rd Asin 1250. 

Ap]>ellant answered, admitting the loan and bond, and pleading 
that he had paid l^alchund talookdar, respondent’s son, rupees 1 10, 
oji the 23rd of Asin 1 250, up to which date the balance, after debiting 
interest at the rate of rupees 3 per centum per mensemy was found 
to be rupees 155, 4 annas, 9 pic; that he paid respondent rupees 50, 
on the 2nd Aughun 1251, up to which date the interest was 
calculated to amount to rupees 63, 4 annas, 3 ])ie, respondent remit- 
ting the balance 13 annas, 4 cowries, 3 pie, and promising to return 
th<‘ bond, which he ^^afterwards declared he could not find, when 
appellant sent his nephew for it; that respondent subsequently 
borrowed rupees 125, from appellant’s brother, llliugeerut Shah, 
solemnly protesting that he had been paid the amount of the bond, in 
his own favor, that he could not find it, and would never found a suit 
on it ; and that tliis suit is instituted in consequence of a quarrel with 
Bhugecrut Shah, and in order to evade the claim which he is about to 
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ilespondent ur^s^ in reply, that it is a condition in the bond that 
all payments in liquidation shall be endorsed on it ; and that he 
never borrowed money from Bhugeerut, in whose name, nevertlie^ 
less, appellant has fraudulently sued him to avoid the present claim. 

The moonsiif (Moulvee Mahomed Salim) held the evidence adduc- 
ed by appellant discrepant and insuiRcient, and found the transac- 
tion, as declared by respondent, proved by his witnesses, who swore 
to the bond having been read out at the time of execution ; and after 
observing that the bond was admitted, and that it is a condition in 
it that payments in liquidation shall be endorsed, and that it is not 

1 )robable that appellant would, as he avers, pay more than the original 
oan witliout t^ing a receipt, he decreed in favor of respondent’s 
claim. 

Appellant now urges that he wished to adduce respondent’s son 
and nephew to prove the payments in liquidation alleged by him ; 
that several witnesses had proved his statement ; and that he wished 
to have the evidence of the remainder of the witnesses named in his 
list, but that they had not been sent for ; and that he is now willing 
to abide by the oaths of respondent and his son and nephew. 

Judgment. 

Appellant has now expressed his willingness to abide by the oaths 
of three persons, whereof respondent is one ; but I have no power to 
put respondent on his oath, and, had he wished for the evidence of the 
others, he should have caused them to be summoned, but he did not 
adopt the measures necessary for their adduction, or those which 
were necessary to adduce such other witnesses named in his list as 
have not attended ; and concurring with the moonsift' in deeming the 
evidence of the witnesses adduced by appellant unsatisfactory, on 
account of the discrepancies, and insufficient as opposed to the bond, 
in which there is a condition that payments in liquidation shall be 
endorsed, I see no reason to intefere with the decree of the lower 
court. 

It is thekefore obdebed: 

That the appeal be dismissed, and the decree of the moonsiff affirmed 
with costs. 


The 26th February 1849? 

No. 175 of 1848. 

Appeal from the decision of Mahomed Moazwn^ Moonsiff of 
NubbeegungCy dated the \2th August 1848. 

Soolukhunee Dasee and others. Appellants, 
versus 

Doorpuddee Dasee and others. Respondents. 

Appellants, the heirs of the late Shewa Ram Das, sued re- 
spondents, as heirs in possession of the estate of the late Teluk 
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Chunder Deb, under a bond alleged to have been executed by the 
said Teluk Chunder, in favor of the said Shewa Ram, for Sicca 
rupees 34, 6 annas, on the 14th Poos 1243, with interest No 
defence was filed. 

The moonsiff (Moonshee Mahomed Moazum) observed, in his 
decree, that, of the four persons whose names are on the bond, two 
are dead, while the other two are unable to identify it, and their evi- 
dence is replete with discrepancies, detailed by him ; and on these 
grounds he dismissed the suit 

Appellants now urge that the witnesses have proved execution of 
a bond for the consideration (Sicca rupees 34, 6 annas,) duly paid to 
Teluk Chunder ; that the discrepancies in their evidence are caused 
by lapse of time, and are not such as to annul it ; that the persons 
sued have made no defence, from consciousness of the justice of the 
claim ; and that if the evidence adduced be insufiicient, enquiry can 
be made among the neighbours of the parties, who are cognizant of 
the transaction. 

Judgment* 

The bond is a very stale one, brought forward 11 years and 
3 months after its date, and after the person, who is said to have 
executed it, has been disabled by death from contesting the asserted 
fact of its execution and from attempting to j)rove its liquidation. 
Clearly such a transaction must be viewed with the greatest jealousy; 
and, as I find it supported only by the evidence of two persons, who 
cannot identify the bond, and whose evidence discloses discrepancies, 
and appellants, if they wished to adduce further evidence should 
have expressed their wishes to the moonsiff, but did not do so, I see 
no reason to interfere with the decree of the moonsiftl 

It is therefore Ordered: 

That the appeal be dismissed, and the decree of the moonsiff 
affirmed with costs. 

The 28tH February 1849. 

No. 6 of 1848. 

Appeal from the decision of Mahomed SaUm^ Officiating Principal 
Sudder Ameen^ dated the I'lth May 1848. 

Kumla Kant Surmah, Appellant, 
versus 

Ruttun Bullubh Das, Respondent. 

Respondent sued, on the 11th Bysakh 1252 B. S., for rupees 
624, annas 6, pies 8, principal and interest due under a bond, dated 
24th Bysakh 1236, on which the sum of rupees 198, annas 15, is 
asserted to have been repaid in twenty-three separate instalments 
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through Unnund Ram, Sumbhoonath, Sookdeb Ram Shah, Birjoo 
Ram, and others, the last payment having taken place on the 22nd 
Sawnn 1247. 

Appellant denied the transaction, and pleaded that the suit was 
instituted from motives of enmity, after lapse of more than 12 years 
from the alleged ground of action ; and that the persons, tlirough 
whom the payments, in liquidation, are asserted to have been made, 
are under resiK)ndent’s influence, — ^with other immaterial matter. 

Respondent, in reply, solicited comparison of the signature to the 
bond in this suit, with appellant’s admitted signature on the bond in 
the suit of Tareenee .Dasee and others. No. 614 of tlie file of the 
inoonsiff of Parkool. 

The officiating sudder ameen originally dismissed the suit, prin- 
cipally, because it had not been instituted within 12 years, the 
ordinary term allowed by Section 4, Regulation III. of 1793; and 
because the evidence adduced, and proposed to be adduced, seemed 
insufficient to remove this objection. 

On appeal, the suit was remanded, on the 29th August 1846, 
that the remaining evidence, which respondent wished to prefer 
might be taken ; and in consequence of the abolition of the office of 
sudder ameen in this disfrict, it was sent to the court of the princi- 
pal sudder ameen. 

The late principal sudder ameen (Rai Radhagobind Shome) 
dismissed the claim, because two of the witnesses were servants of 
respondent, because of trivial discrepancies in the evidence of some 
others, and because the rest had not attended. 

On appeal, the investigation was still held incomplete, and the 
suit was again remanded on the 22nd September 1847. 

The officiating principal sudder ameen (Moulvec Mahomed Salim,) 
on the 17th May 1848, decided that execution of the bond, with 
admission of the debt by appellant, and liquidation of part of it by 
his agents reviving the claim, fully proved ; and he decreed that 
appellant should pay respondent rupees 436, 6 annas, 6 pie, 2 krants, 
with proportional costs and interest, debiting respondent with the 
balance of costs incurred by appellant, tvith interest. 

Appellant now urges that, though the principal sudder ameen had 
examined his (appellant’s) son, and three other witnesses, they had 
proved no payment in liquidation by appellant f that the suit would 
not liave been dismissed by the. late principal sudder ameen, or 
remanded by the judge, nor would the examination of other witn<;^sses 
been solicited by respondent, had the evidence on record previously 
warranted a decree in respondenfjTvfavor, but that, notwithstanding, 
the offic iating principal sudder anl^n had made that evidence tlie 
ground of such a decree ; and, after commenting on the smallness 
of the instalments averred to have been paid on a bond for ru]x^es 
300, he prays that what he has stated, in appeal, and the evidence of 
the four witnessess last examined, may be duly considered. 
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Judgment. 

No . opinion has hitherto been given by this court, whether tlie 
evidence adduced by respondent is sufficient or not, and I now pro- 
ceed to consider, on examination of the whole of the evidence, whe- 
ther the deed in suit was executed as declared by him, and, if so, 
whether the claim, preferred under it, is barred by lapse of time. 

Appellant has alleged, in liis answer, that the suit is founded on 
enmity, raised by a suit under Act IV. of 1840, in which he had been 
employed as an attorney, but obviously this ground, which is not 
mentioned in the petition of appeal, is extremely improbable. The 
agency of attorneys does not generally provoke suits against them ; 
and no special reason is shewn why appellant’s agency should form 
an exception to the general rule. Moreover, it is extremely impro- 
bable that respondent acting fraudulently, would concoct a suit so 
encumbered with difficulties as this has been to such an extent that 
it has been twice dismissed. This plea of enmity then seems of no 
effect and null ; and execution of the bond in suit not only appears 
to me probable, from several circumstances, which I need not 
detail, but attested according to the requirements of the law and 
proved bejrond doubt. The two surviving witnesses, one of whom 
has identihed the bond, have sworn to the loan it represents, on the 
date which it specifies ; and as appellant’s vakeel, in answer to my 
question this day, has denied that his client has had any transaction 
with respondent or his father, the bond which these witnesses have 
sworn to have been executed, can, according to this admission of the 
vakeel, be no other than the bond in smt; and payments, in liquida- 
tion, by appellant’s direction, continuing the claim beyond the 12 
years ordinarily allowed by the law of limitation, appear to mo 
satisfactorily shewn to have been made in 1245 and 1246. Under 
these circumstances, the decree of the principal sudder ameen 
appears to me just and proper. 

It is thekefore Ordered: 

^J’hat the appeal be dismissed, and the decreee of the officiating 
principal sudder ameen affirmed with costs. 




ZILLAH TIPPERAH. 

Present; T. BRUCE, Esq., Judge. 

The 14x 11 FEBUijiSRY 1849. 

Case No. 12 of 1849. 

Regular Appeal from of Momskee Ali Newaz^ Moonsiff of 

AmeergaoUi ZOth December 1848. 

Kmidakaimth Chtskiir (Defendant,) Appellant, 
versuB 

Pothee Lai, (Plaintiff,) Respondent. 

Suit laid at Company’s rupees 33. 

This is a suit for the recovery of the balance of 100 maunds of 
rice, deliverable under a contract 

The moonsiff gave judgment for the plaintiff exparte. He held 
that the usual notice anu proclamation had both been proved bv 
witnesses to have been duly served. But, on referring to the record, 
it appears that the witnesses make no mention of the notice; and 
that their statement, relative to the proclamation, is opposed to the 
certificate of service which accompanies it, the witnesses deposing 
that it was affixed to the residence of Kanthsingh, one of the defen- 
dants, and the certificate declaring that it had been aflixed to the 
residence of Kumlakaunth Chukurbutty, another of them. , Itj^appears, 
moreover, from the plaint, that these defendants ’^reside not only in 
different mouzalis, but in different pergunnahs. Under these cir- 
cumstances, the decision of the lower court must be annulled, and 
the case remanded for investigation de mwo. The value of the stamp, 
on which the petition of ajjp^ is written, wiU be refunded. 


The 15th February 1349. 

Nqj*, 170 of 1848. 

Regular Aj^ieifram a of Moulvee Imdad AU, Sadder 

Vltk June 1848. 

Appellant, 

^ versus 

Mahomed Sanee and Jaun Mahomed, (Plaintiffs,) Respondents. 
Suit laid at Company’s rupees 13-8-6. 

Tliis is an action for the recovery of arrears of rent, for the years 
1252 and 1253 B. S., instituted by farmers against a ryut 
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Tlie defendant admitted that he was liable for rent at tlie rate 
specified by the plaintiffs, but pleaded payment in full, and filed 
receipts to that effect 

The defendant having neglected to produce his witnesses, the 
moonsifF gave judgment for the plaintiffs, rejecting the receipts as 
inadmissible, on the ground that several of the latter entries were 
forgeries. 

An appeal is prefeire^hy^ defendant, on the plea that he was 
not allowed sufficient tin^>i^ the purpose of producing his witnesses : 
that the moonsiffhad done, nothing with a view to cause the attend- 
ance of some of them, on ^)[iom a subpoena had been served, and who 
had acknowledged the se^ce in wntji^: ^d that he (defendant) 
had stated, in his answer, in the jp;Wjeiir tl^t the receipts had 

been written by different persons.^ y ' 

None of these pleas are good. . JVtm.^gard to the non-attend- 
ance of the witnesses, it appears tMt they all evaded the summons 
of the court, and that the defendant took no further steps with a 
view to their attendance, although the nazir^s return was filed on the 
31st May, and the suit was not decided imtil the 27th June. 
But the entries to which the moonsiff takes objection, are too pal- 
pably forgeries, to render the . attendance or non-attendance of the 
witnesses a matter of the slightest importance. 

With regard to what appellant states relative to his answer in the 
lower court, it appears that what he did say was, that the receipts 
for the rent of 1253, in which there are no less than thirteen entries, 
were written by one party, and the remaining receipts by another 
party — ^not that any particular entries in the various receipts had 
been written by one person, and the other entries in the same 
receiptBj,.,by another person : but the forged entries are not confined 
to one receipt. 

Nearly a month after the appeal had been preferred, appellant 
presented a petition, stating that the nazir’s return to the effect that 
his (appellant’s) witnesses were not to be foiui^, was a false return, 
some of them having been duly served^^it^i the summons, — and offer- 
ing to prove that such was the case. He lyas. allowed^to, bring wit- 
nesses to establish the fact; but I do not place any ^th in their 
testimony. One of the three denies th^ service; aaiid the plea was 
not. advanced in the lower court ; it iKdbubf^ss Mv^noed now, only 
with a view to make it appear that appellant .CQ||ecdy, in 

his petitioii of appeal, that a differ6^:;|^g|b^ h^«|klW mij^^by the 
narir.#,.. 

Accordh^ to the evidence of the planpffa^ ^tness|i||||pii Gazee, 
the party by whom the receipts were wriften, the balance oSF rent due 
from the d^endant (a^llant) exceeds the amount daimed. 

I affirm the moonsi^s decision ; appellant and respondent to pay 
Aeir own costs in appeal, respondent naving appeared without hav- 
ing been summoned. 
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The 20th Februaby 1849. 

Case No. 193 of 1848. 

Regular Appeal from a decision of Moonshee AU Newaz, Moonsiff of 
Ameergaon, dated 2nd August 1848. 

Pran Ghazee and Beenud Ghazee, (Defendants,) Appellants, 

versus 

Tona Ghazee and'Dedab;Ghazee,.(P]amtiirs,) Respondents. 

-ir ; '' '' \'Cl! ' 

Suit laid at Compiay^s i^i^s 24-6. 

This suit was instituted. 22nd February 1848, for the 

recovery of an exaction of reiit,over and above the amount specified 
in the plaintiffs kubooleeut; with damages equal to double the 
amount exacted. 

The plaintifis are ryuts : the defendants arc three under farmers 
and their gomashta. 

The defendants distrained and sold the plaintiffs’ property, in 
realization of a claim for*rent, at the rate of rupees 10-6 per annum. 

The plamtiffs appealed to the civil court, on the ground that they 
were only* liable at the rate of 1 rupee j)er annum, under a pottah for 
8 gundahs and 3 cowrees of land, granted to them by the defendants 
on the 25th Phalgoon 1256 Tipperah ; and that the amount for which 
they were thus liable had been paid. ^ " 

Of the defendants, two of the under farmers and the gomashta 
pleaded that the plamtiffs were liable at the rate of rupees 3[0-8 per 
annum, under a kubooleeut for 4 kaiiees and lO cowrees" of land 
executed by the plaintiffs on the 23rd Bhadoon 1256. The other 
under farmer confessjed judgment. 

The moonsiff gave judgment for the plaintiffs, being of opinion that 
they had established their ^^jCU^by tlie evidence thejr had adduced, 
viz. the pottah of 25 th Fhalgooui a dakhila, or receipt, for the rent 
due under, it, and the evidence of six witnesses. He rejected the 
kubooleeut filed by the ddpsndauts, as a fabrication, for several 
reasons, the prind^ o^ wfiicjl were discrepancies in the evidence 
of the appearance of the document itself, 

which written ; the fact tihat it was 

stated %j^'sale of the property, ai^ the 

jumman4^ii|lp^ee, %lu^Lforhied the ^und of the 
that the defeilters had .Holt executed written eng^mbiro for the 
rent ; and th^ it was proved by the local investigatioh an' ameen, 
in opposition to the evidence of the defendants’ witnesses, that the 
extent of land in the plaantiffe’ occupation was little more than 
14 gundahs. The moonsiff held that the trifling excess of land 
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reported by the amcen^ as compared with the quantity specified in 
the plaintijf ’s pottah, did not anect llie merits of tlie case^ the point 
at issue being whether the kubooleeut put in by the defendants was 
or was not genuine. 

In appeal, it is urged that the deputation of an ameen, in such a 
case as the present, was unnecessary ; and that the pottah on which 
the moonsiff’s deeij^oh is founded, was not proved. In support of 
the former point, a decisi^ of the Sudder C/Ourt, in specied appeal 
from a decision of the %U||h court of Il«(|irtiahye, page 65 of 
the Sudder Court’s Decisfotis for 1847, is quoted, but on what 
grounds, I cannot discover^i - In the case cited, the lower courts 
reversed a summary award mder RegulatioiU Y^II. of 1799, because 
disputes existed relative to theproprietary^i^htfnthe land; and the 
Sudder Court held that they ought j ta^Jhave decided as to tlie 
genuineness of the kubooleeut . h|Ef6u‘e tittem, and the existence of 
balance thereon.” The plea tliat the plaintifis’ pottah was not 
proved, is erroneous. 

The decision of the lower court is affirmed, with costs. It ought 
to have stated the reason which led the moonsiff to award a smaller 
amount of damages than the amoimt claimed: but the plaintiffs 
have raised no objection to tlie award. 


The 20Tn February 1849. 


Case No. 192 of 1848. 

from a decision of Moonshee AU Newaz, Mooimff of 
AmeergaoUf dated 2nd August 1848. 

Pran Ghazee and Ghazee, (Defendijjpl^,) Appellants, 

Tona Ghazee and Ledah. Ghaz^, (PlainiiiffBj Beqioit^nis. 



irent,; pver and 
lit; with 


SviT hud at Compands rupees 
Tliis is a suit for the lecoyeiy of an 
above rj^li^hinoont specifi^^%. .I^e 
to dduble theii^huzuOta 

slsnces of the case,"^ :j|y^'lhej|yip 9 ent on 
which the ^Ught <)f attachment is founopjffimd, th^; ,^!^drt of the 
decree, fure the teme as in Case Na lS|3,^aded this ^y, the only 
differ^ce being, that the balance of rent chiim^ distrainer 

was for a later period of the year than in the other suit Tlie same 
order will issue. 




ZlLLAIl TIPPERAII. 


]5 


The 24tii February 1849. 

Regular Ajipeal from a decision of G&peenath Moetroj Moonsiff of 
Soodharam^ dated \Qth August 1848. 

Case No. 203 of 1848. 

Maliomed Sunieerooddeen, (Plaintiff,) Appellant, 
versus 

Mahomed Kazim and Malitab, (Defemlants,) Respondents. 

Case No, 212 of 1848. 

Mahomed Kazim, (Defendant,) Appellant, 
versus 

Mahomed Sumeerooddeen, (Plaintiff,) Respondent 

These are appeals from one and tlie same decision. 

'riie plaintiff, as purchasepp of an independent talook at a sale for 
t he recovery of arrears of Govemanent revenue, instituted this suit 
to enliance the rent of 3 kanees of land to the pergminah rates, 
from the date of a notice issued under Regulation V. of 1812. 

Of the defendants, Mahomed Kazim and Malitab, the former 
alone appearecL He claimed only a part of the land, but pleaded 
a right to hold that portion of it at a fixed rate of Sicca rupees 2-4 
j»er kanee, under a grant made by a former proprietor, in the year 
1169B. S., corresponding with the year 1762. He filed a docu- 
ment, purporting to be tlie original sunud, and a large numbcir of 
receipts for rent at the rate specified, dating from 1170 to 1249, 
15. S. ; but, with the exception of copy of a roobakaree of the register’s 
court, put into prove that the cazee, by whom the sunud purports to 
liave been attested, actually held the situation of pergunnah cazee 
about 30 years after the date of the sunud, — with this exception 
he adduced no other evidence of any kind: he did not even prove 
any of the receipts. 

The moonsiff dismissed the claim as regards a portion of the land 
in favor of a third party, and gave a decree for the remainder, at 
tlie rate of 5 rupees per kanee, after deducting 20 per cent, for 
profits and expenses of management. He rejected the sunud and 
the receipts, as not having been proved ; ad^ng that it appeared 
from a summary decision of the revenue court that the party, by 
whom the receipts for 1248 1249 were said to have been granted, 

was not, as set forth jn the receipfe, the lessee of the talook during 
those year& Z 

From this^dj^^^r^ p^es;^ appeal: the plaintiff^ the 
ground that by the cotirt below are n^t S^tlibse of 

the pergdn^dli and is entitled to the rent oS the»'U|l^d with- 

out any deductions: the defendant, Kazim, on the gromds pleiided 
before the moonsiff, and further, that land belonging to other 
talooks has been included in the measurement, and that, in fixing 
the assessment, the necessary deductions for waste land, &c. have not 
been made. 
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I entirely concur with the court below, as to the proi>riety ul’ 
rejecting the proofs put in bv the defendant. It is only necessary 
to see them, to be satisfied that they are fabrications of recent date. 
The sunud bears what purports to be the seal of the perpinnah 
cazee ; and a person of the name appears to have held that situation 
30 years after the date on the sunud ; but tlie impression is that 
of a very rude seal It would require evidence of a widely different 
character to mve any foribe or weight to such a document, supported 
by such proofi as the recdpts. 

I am of opinion, howev^, that plaintiff* is ^titled to rent from 
the defendants, free of aU, deductions for pvi^ts or expenses of 
management, and further,^ that 'Ae rent, instead of being assumed 
at the arbitrary rate of 5 tnpees Mr kanee, ought to have been 
determined with reference to the eiasting local rates, as ascertained 
by the ameen. The plaintiff might have brought a suit to eject the 
defendants from the land altogether ; but he only sued for an 
enhancement of rent at the pergunnali rates, and, the plea of the 
defendants having been rejected as being founded on fabricated 
documents, he is entitled to all he asked for. 

With regard to defendants’ pleas in appeal, I am of opinion that 
the waste and unculturable land ought to have been deducted from 
the assessable area ; but tlie plea that land belonging to other talooks 
has been included in the measurement, is of too vague and indefinite 
a nature to be acted upon. 

The decree of the court below will be modified accordingly ; each 
party to pay his own costs of appeal. That part of the moonsifi'’s 
order, which directs the plaintiff' how to proceed, in the event of the 
defendants neglecting to enter into engagements for the rent witliiii 
a specified ^nod, is also annulled, as supererogatory. 



Tna 24th Februaby 1849* 

Case No. 209 of 1845. 

Regular Appeal Jr^nlt a decision of Mahomed. Amah, late Moonsiff of 
Amee^gaon, dated^YZth S^tember 1845. 

Anund Myc, ' widow of Kalfeechurn Deo, and Tarachand Deo, 
(Plaintiff^^ Appi^UantSy 
' versus ‘ « 

Mahomed Lummecand Mahomed Tumee^j,^{l)efendante^^ Respon- 

This caie i^d No. 245 have be^ twice r|^aR^d by the Sudder 
Court, in specisu appeal from decisions of thq jlincqial sudder ameen, 
passed in regular appeals from decisions of lhe moonsiff of Ameergaon. 

The land m dispute, in the two cases, forms part of an independent 
talook, and consists of only 5 kanees. The point for adjudication is 
whether, as stated by the defendants (in this suit,) it came into 
their possession by purchase, from the plaintiffs, in 1228 B. S., or, 
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wliotlier, as aftinned by tlio plaintiffs, it was only mortgaged to the 
defendants in 1228, and subsequently, viz, in 1234, after an 
adjustment and settlement of accounts, leased to them for eight 
years together with some other land. 

The land is in the immediate occupation of two tenants, Ikhtcar 
Manjee and Sliumseer Manjee. Against the property of these tenants, 
j)rocess of attachment was taken out ; by the defendants in two 
separate cases, for arrears of rent on (ipcount of 1244 and 124«^, 
To set aside this attachment, the tenants instituted two suits in the 
civil court, alleging that they were tenets of the plaintiffs. The 
suit of Tkhtear Macgee was msmissfed, on a point of law, and that of 
Shnmscer Manjee decreed; the actual^result being, that one moiety 
of the land was decreed to the plaintiffs, and the other to the 
defendants. 

The present suits were then instituted in the moonslff‘’s court, by 
the plaintiffs, to establish their right to the land in the occupation 
of Iklitear Manjee ; and by the defendants to establish their right to 
the land occupied by Shmnseer Manjee. 

The moonsiff* decided, after a very careful investigation, that the 
iTfuisaction of 1228 was a hoim fide sale, and not mortgage : he con- 
sequently gave judgment against the present plaintiffs, and in favor 
of the present defendants, in their respective suits. 

In appeal from these decisions of tlie moonsiff*, the principal sudder 
ainecn dismissed the claims of both parties ; thus leaving matters in 
the anomalous position in which they were placed by the conflicting 
<lecisions in the suits brought by the tenants against the attachment. 
'Flic principal sudder ameen’s decisions were, however, annulled by 
the Sudder Court, after admission of special appeals^ and the cases 
remanded for re-investigation. On the 23rd May 1848, the principal 
sudder ameen gave judgment for the plaintiffs in the present suit, 
and for the same parties, as defendants, in the other, thus reversing 
the decisions of the moonsiff On the 12th September 1848, special 
ajipeals were admitted by the Sudder Court,^ from the principal 
sudder ameen^s decisioiis ' of the 23^4 May, whidh decisions having 
been annulled as incomplete, the c^s were remanded for investi- 
gation de novo by the zillah court. * 

The plaintiffs (in the present ^t) state that the transaction of 
1228 was a condition^ sale, or mortgage, the land being redeemable 
in seven years. Thc^j^admit that % bill of sale was executed by the 
mortgagers, in favoij ^'the defendants, but they allege that another 
instrument, which thgy designate an ikrar, was executed at tlie 
same time, by Hashii^the defendants’ father, by .Which the trans- 
action became a condilaonai^sale. They state that having 

been lost, another was executed in lieu of it by the year 

1231 : and that a settlement of accounts between the parties having 
taken place in 1234, when it appeared that the j^aintiffs were 
indebted to the defendants in the sum of rupees 1,155, a talook was 
transferred by the former to the latter, at a valuation of rupees 
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900, in part payment of tlie debt, and tlie balance provided for by 
the lease of tlie land in dispute, and some other tenures, to the 
defendants, for eight years ; a farkhutee^ or acknowledgment, that the 
bill of sale of 1228 could not be founds, being at the same time 
executed by Ilashim. The plaintiffs state fturther, that they obtained 
possession of the lease land, on the expiration of the lease, and sub- 
sequently sold portions of it to two different parties. 

Besides chelans, receipts, for rmt, accounts, and other documents 
irrelevant to the point at isstie, inasmuch as they only tend to prove 
that the plaintiffs still possess a proprietary rightin the talook, a point 
which is not denied, the plaiAtiffs file whati^purports to be the 
original ikrar of 1231 ; ^^ *farkhutee of 1234; and a kubooleeut 
purporting to have been by Hashim as lessee, in favor of the 

plaintiffs as lessors, dated 1234. The case may be said to hinge 
on these three documents ; for I place no' faith either in a ryuttee 
pottah, said to have been granted to the tenant Shumseer, by Hashim, 
in his capacity of lessee ; or in an urzee, submitted to the collector, 
by a subarakar, of date subsequent to the cause of action. 

The ihrar I utterly reject, as did the moonsiff, who, in his separate 
proceeding of 13th September 1845, pronounced it to be a forgery. 
The date wliich it originally bore, was evidently the 15th Srawun 
1231 ; but that date has been changed info the 25th: the reason of 
which is explained by a reference to the stamp vendor’s endorsement 
on the back of the document, which shews that it only left his hands 
on the 22nd of the month, or seven days after the date on which the 
ikrar originally purported to have been executed. But further, the 
purport of the ikrar is directly opposed to the plaint ; and not only 
so, but to all credibilty. According to it, the first ikrar ^ by wliich the 
sale became conditional, was not executed until nearly two years 
after the transaction of 1228, the period of redemption dating from 
that of the ikrar. The plaint sets forth that it was executed at the 
time of tlie original transaction : and it is incredible that, if cxec*iited 
at all, it|hould have been executed at any other time. Again, if the 
ikrar were nr i^ste^ce in 1234, when the settlement of accoimts and 
claims took place, and all de^s in tho» hahds of the parties were 
released, it ought to have beSn given up to the opposite party : how it 
remained in the himds of the plaintiffs, is not<^plained. But besides 
all this, it is inach^i^ble as evidence^ bciuj^ ill a*stamp of inadequate 
value. 

The farkhis^ of 1234 was al^ rejected hy the moonsiff^ in the 
separate proc^^zm of 13th September 1845- It bears the names 
of four witnfei^, but none were brought t^;prove it The plaint 
states that executed by Hasbim, but ||bears the names both 

of Hashim, of his sons, the defendants'; .^^(nd, in opposition to 
the account of it given in the plaint, it makes no mention cither of 
the bill of sale of 1228, or of any other document in particular. It 
is vague and indefinite, and does not even allude to the transac- 
tu>n of 1228. 
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The above two (locuments having thus been rejected, it is perhaps 
superfluous to go into the merits of the farming kuboolceut of 1234. 
Suftice it to say that the evidence of the two subscribing witnesses 
brought to prove it, as given before the moonsiflF, is so opposed to 
the evidence of the same witnesses, as given before the principal 
sudder ameen, that it must necessarily nave been viewed with the 
gresy:est suspicion even under the ihost favorable circumstances, 
— much more when brought to corroborate such proofs as the ikrar 
and farkhutee. 

The only evidence adduced by,, the plaintiffs, to prove that the 
land reverted to th^ after the eipiration of the lease of 1234, 
consists of a ryuttee pbttah, purporting to htiVe been granted by them 
to Shumseer Manjee'^in 1242, and of nthe counterpart kubooleeut. 
But these documents vriere filed at different times, and were evidently 
drawn out at different times, as a comparison of the contents 
shews. But even adnfitting tliem to* be genuine, so far as regards 
their execution, they would be quite insufficient to establish the 
ydaintifts’ title to the land. No attempt is made to prove the plea 
tliat the plaintiffs, after regaining possession of the leased land, sold 
portions of it to two different parties. 

The defendants file an aumenticated copy of the bill of sale of 
1228, supporting it by an amuMaree^ or notice to the ryuts, a doul^ 
or grant of the land, a kharyputtecy or deed declaratory of the separation 
of the land in dispute from the rest of the talook, and other documents, 
nearly all of which bear the signature of the plaintiffs. The original 
bill of sale is not forthcoming, although it was filed at^fein earlier stage of 
the proceedings : there is some reason to think it has been abstract^ 
from a record of which it formed a part ; but that matter is under 
investigation ; and the absence of the document, as regards the 
merits of the suit, is of little moment, its execution not being denied. 

The plaintiffs having entirely failed in the attempt to prove their 
case, the moonsiff’s decision of the 13th September 1846, must be 
affirmed, and the appeal dismissed, with all costs in the 

courts of the judge, principal sudder ameen, and moolisin; 

• - 

The 24th Febeuaby 1849. 

No. 245 of 1846. ^ ^ ^ 

Regular ''Appeal frani^ decision of Mahomed late Moonsiff of 

' Ameergamh dated September 1846; 

Tarachond ani Shumaeer Manjee, (Defendants 

, versus , • ’ *» 

Mahomed Tumeez aa^JilahomedLununee,(PlBintffl® Respondents. 

This is case Nd. 245 referred to in the decision'^^Etse No. 209, 
decided this day. '"For the reasons set forth in thw^bdgment, the 
moonsiff’s decree is affirmed, with costs. The, defendant, Shumseer, 
although only a tenant, has acted as a principal from the first 
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Present: The Honorable ROBERT FORBES, Judge. 

The 13th February 1849. 

No. 294 of 1347. 

Regular Appeal from a deeision of JUfoulvee Niamut Allee Khan 
Bahadoory first Principal Sudddt' AineeUy dated ^th April 1847. 

Mohunt Balmakoond Doss,^ (PlaintifF,) Appellant, 

'Versus 

Ramloll and SliamloU Jha aiid twenty otiiers, (Defendants,) 
Respondents. 

In this action, instituted on the 10th July 1846, the plaintiff* 
sought to establish his right to possessjiSn of 10 beeghas of minhye 
hmd in mouzah Rampore, pergunnah Tirsut, the suit being laid at 
Company’s rupees 2,649-13-2, or eighteen times the produce of one 
year, with mesne profits from 1244 to 1248 Fuslee, both principal 
and interest. Ho alleges that, prior to the accession of the British 
Government, Maharajah •Pertaub Singh gave to his ancestor, Mohunt 
Sahibram Doss, three separate grants of bishunpeereet land in mouzah 
Rampore, first 105, second 165, and third 10 beegahs, and that the 
Maharajah gave him a sunud on the 5th Sawun soodee 1171, Fus- 
Ica Afterwio'ds, on tlie maliks, in 1192 Fui^lee, disputing his right 
to so much land, the then canoongoe, chowdrees, and sharehold^i^s 
measured and endosed all three parcels. In 1204, Sahibram Doss died, 
and was succeeded on the guddee by Ram Bhudder Do9», who was the 
plaintiff’s grandfather, and who before his death in 12212 made ofer 
by hibbanamah, or deed of gift, in 1220 Fuslee, the whole of his pro- 
j)erty to Mohunt Beekum Doss, the plaintifTs gooroo. The latter hav- 
ing by a similar deed of gift given the plaintiff the/ disrated 10 
beegahs and other ^ds, and the parcel vs^hich comp^Hjld ^65 bee- 
gahs having be^ resume^ a settlement** was first 'lhade with the 
maliks, but eventually wltu the said Beekum Doss, and the former, 
while in possession, having also forcibly possessed themselves of 
these 10, beegahs, ^ultimately relinquished th^^ when, on the 165 
beegahs letng released from the.deliaand of (xovemment, a settle- 
ment was concluded with Beekt^J^ss. For tlionimfits enjoved by 
the maliks, while in possession, a irait was instif;utw^^4^ie plaintiff, 
on the 14th July 1842, whjch was dismissed on the^^^^th Dl^ 

1843, the decision bei^^ upheld, on appeal^ by the ^mtional judge 
on the 4th June ^1^4^ it being, however, stated in the decision of 
the latter that the jud^ent then passed was nol|^ tdihe institution 
of another suit to estsmlish his right by posses^hl 

The defendant, Ramloll, and nine others, anWer that a suit having 
previously been brought, which, after trial before both parties, ended 
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in tlie dismissal of the plaintifPs claim both in the courts of first 
instance find appeal, the same suit caimot be brought again ; and that 
the siinud alleged to have beeu.rfven by Maharajah rertaub Singli 
was fabricrated and forgecL HCbS it been a genuine deed, it would 
assuredly have been produced when the resumption case regard- 
ing the 165 beegahs w^ pending, md, i?till more when, in a simi- 
lar case respecting the 105 beegtdis^ th^Haim of Government was dis- 
missed on the 26th December 1641 ; if these 10 beegahs were 
not included in the latter quantity,, why did plaintifPs ancestor allow 
himself to be dispossessed, without objection or opposition or without 
bringing a case under Act IV. 1840 ? 

The answer of Shn^4^ Putt and Shoomrun Singh, defendants, 
is in support of that o^ illiose preceding. They plead in addition that 
a suit for minhye land must be laid at the value of such land. 
Moreover, reckoning from the date of the alleged sunud, the statute 
of limitations has been exced&ed. The claim too for wasilat is against 
several persons, but witiiout any specification of the liability of each. 

The other defendants did not appear. 

The principal sudder ameen dismissed the suit because the plaintiff 
produced no new proof beyond tliat already given in the suit decided 
against him on the 29th December 1843.' Besides which, in the 
missil of tlie lakliiraj* case of mouzah Pucharree, received from the 
collectorate, in which was filed a copy of the hibbanamah executed^ 
by Mohunt Sahibram to Ram Bhudder Doss, die total quantity of 
land belonging to mpiizah Rampore is stated to be 105 beegahs ; 
also in a petition presented to the collector, on thfe 3rd March 1828, 
agreeably to a requisition of the revenue authorities requiring all 
minWedars^ jSle a st^ment of their lands^ ho mention whatever is 
fotiud of thd l^ticular dO beegahs in dispute. Under these circum- 
stances, as. thq plaintifPs olvn papers do not establish his right, the 
alleged pn plain paper, and which he might at any time have 
fabricat^,;e^iEi^ot be considered authentic or trustwoi^y. ^ 

It is o^nliled in ap{^. that it is not the case, as made out by 
the prineijM Judder ameoh, that the twq cases are the same, as the 
suit formerly instituted was for"' xhesne profits only ; regard 

to the assertion that no new proof has been adaucedi^ there are the 
urzee of |ij(hilbhifir^ ,La}l, canobi^^ in which these 10 b|^ahs are 
mentioned, and copies of me depositions of Bukht Bae, and 
others, maiiks:"'^^^ taj^; by JJoorg^rshad, tehsildar of 

khas hy Piysfree Lall, putwar- 

ree, fib ^ i2|4' of measurement 
papers by a'^liiihrarw i^een by &:4^«ctor. Moreover, 

in the copy d a presented to tMPi||pk:tor by Tuwukul 

Doss, who, hayii^^pMt laid claim to, afterwards relinquished them, 
these 10 beegahs stated to he the property of Mohunt Sahib- 
ram Doss, the appciwit’s ancestor, as is also apparent from the 
ikramameh of Jyram Doss, attested hy the cazee’s seal and re^s- 
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tored. Besides, in this case, in which mofussil investigation was 
necessHiy, the principal sudder ainccn, having first approved of and 
ordered local enquiry, and having, one day before passing his final 
decision, required the ajipellant’s pleader to deposit the necessary 
rcMnuneration for an aineen, did nevertheless eventually decide the 
case without any local enquiry. 

JCDGMBNT. 

T concur in opinion with the principal sudder ameen that the 
plaintiff has altogether failed to establish, by trustworthy documen- 
tary proof, his just and legal right to the 10 beegahs of land for 
which he sued ; and the more so as, in addition to the 10 beegahs in 
question not being specified in Mohunt Sahibram’s deed of gift to 
Ram Bhndder Doss, by whom they i|rc said to have been given to 
Beekum Doss, from whom the plaintiff alleges that he received 
them, the latter has not only not produced^thc deed of gift by Ram 
Bhndder Doss to Beekum Doss, but he admits that the 10 beegahs 
in dispute are not therein inserted. Under these circumstances 1 
agree with the ])rineipal sudder ameen in thinking that the alleged 
sunud, w'hich the plaintiff prcnluces as the foundation of his claim, 
camiot be considered genuine or trustworthy. 

The decision of the principal sadder ameen is upheld, and the 
appeal dismissed with costs. 


The 13th February 1349. 

No. 668 of 1844. 

Origiffal Suit 

Ebhree Dutt Chowdliree and six otliers, (Plaintiffs,) 
verms 

Shunker Dutt Jha and two others, (Defcndalllifu) 

This action was brou^htr by the plaintiffs as 8 and 6 annas share- 
holders of Puttee Karum, perguimah Shahjehanpore, in the court of 
the Durbungah moonsifi^ on the 1st August 1844» to recover from 
the defendants, as *kashtkars, or cultivators, of 2 beegahs and 10 
cottahs of land in thgt mouzah, the sign of ComPiMlQr’s rupees 88-11- 
7^, being principal and interest of arrears of rem m>in^|.241 to 1251 
Fuslee, but was trani^err^ to tkis court to be heard at tjb same 
time with three o%> r suUs^ regarding reni oflihe saih^ (for former 
years) and similar same mouzah^ whiqh were p^ing in 

appeal at the time,1RHnave been since decide(L,{^j^ 

The plaintiffs claimed rent for 1 beegah of rice land at 

the rate of 3 rupees per beegah, and for 14 c^)|tahs for rubbee crops 
in mango topes, at the rate of 2 Tui)ees 8 annas per beegah. 
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The answer of the defendants is, that this suit, tliouf;h osteiibihly 
for arr(»ars, has in reality been only instituted by the pLiintifls with 
a view of establishing a higher rate of rent, and tliat, during a period 
of seventy-five years, they and their ancestors have held tlie land in 
question, and have never paid mote ihtti at the rate of 5 annas per 
beegah. 

The suit was decided by the l&te judge on the 30th May 1845, 
who gave the plaintiffs a decree for arrears $|it the rate of 5 annas 
j)er beegah — the jdaintiffs having failed to rebut their opponents’ 
defence by adducing proof that me land in question had ever paid 
more than that rate ; out as the decree did not specify the precise 
amount decreed, and it appeared that tlie plaintiffs had not been 
allowed a reasonable time to file their proofs, the case was remanded 
for ro-trial, on special ap])oal, by the Sndder Court’s order of the 7 th 
July 1846, since when it has remained pending agreeably to a peti- 
tion of tlie plaintiffs, prkying postponement of its decision until tlic 
p issiiig of final orders in other cases relating to the same cause of 
action specially appealed, all of which have since been disposed of by 
tlie Sadder Court’s rejection of the special ajipcal preferred in each. 

Judgment. 

The plaintiffs having failed to bring forward other jiroof in sup- 
port of their claim than that already adduced and on tlie record, 
and tlie rate of rent of the land in question having already been 
fixed at 5 annas in the decision of tliis court of the SOtn March 1845, 
in tjie appealed case of Kumlaput versus the same Shunker Diitt 
Jha and ipthers^ which decision has not been reversed, tlie judg- 
menjb in wsm suit must be conformable thereto. 

I decree this case in favor of the plaintiffs, who will 

receive from me dtfendants arrears of rent at the rate of 5 annas 
per betigah^^^MSOisits being charged to the defendants in jpoportioii to 
the miiim iu^wllich the plaintiffs have established their clwn* 


The 16th Febeua^y 1649. 
No. 490 of 1848. ' 


a dedsim of Munedrooddeen Ilossein^ 
ofMowih, do^ 6th July 1848. 

^ ^ 


jV'*/ versus 


Babd|p,Konye Loll, (Plaintiff,) Respondent 

This was an action ^brought by the plaintiff on the 15th April 
1848, to recover Company’s rupees 130-2-2, being principal and 
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interest of (*. 01100 tuMis made by a suzawul in the 6 aiina^ 14 dam^ 1 cow- 
ree share of mouzah Rajapakur, clnikla Gurjoul, pergumiah Bissareh, 
and included in the original suit both the defendant as nialik^ and 
Jellaloodeen as tliikadar^ thejatter however not having appealed. 

The defendant, Musst had conditionally mortgaged tlie 

above property to the plaiiitp.op the 16th November 1844, or 21st 
Kartick 1252 Fuslee,^ in consideration of Company’s rupees 9,001. 
The said property having bej^ let in farm oh the 5th of Kartick 
1250 Fuslee, Musst Beebee took, fi^m the plaintiff in cash 2,601 
rupees, leaving with him m>deposit^,000 rupees (zur-i-peshgee)due to 
Jellalooddeen thikadar, in .<irder that when the thika lease should 
expire, the pla.intiffV?^oiiye Loll, should pay the tk^adar his peshgee 
and take possession. She also took an agreement from her farmer, 
by which hoj^^consented to pay the farming rent to the mortgagee 
from Aughim 1252 Fuslee. When, however, the time for j)ayment 
came, the farmer objected that 152 rupees had been*collected by a 
suzawul deputed in Assin of tliat year, i|i..*consec[uence of which 
Jellalooddeen gave another agreement on the 27 th Bysakh 1253 F. S., 
consentu^, in the event of Musst. B^bee^objecting to pay that sum, 
find the mortgagee having to sue for it, to prove its having been col- 
lected by the suzawul, or failing that to make it good himself. Tho 
plaintiff accordingly gaVe him credit for that sum in the jumma- 
wasil-bfikee of 1252 1. S. There remained, however, two months for 
which the malUs had to receive from the fanner prior to the mort- 
gage, which took plijice in Aughun, viz, rupees 51-14-4, for the kists 
of Assin and Kax;tick, which sum deducted from the 152 rupees 
collected by the suzawul leaves the balance of rupees ^ lQ^l-8, ^the 
principal, with iriterest, now sued for. S i p/, . V 

Neither of the defendants appeared to defend. ^6 ^tioh^.^ 
moonsift* passed ;an exports decree against them 

Musst iBileb^^appealed, on the .^ound that slie:>had..grv^ the 
thikadaa^ ier^tfer the sum collectp by t^,suzaw^ %'t^^ 
wasil-bs^ee for 1251 F. S., as proved by thkt account attested^ the 
seal and si^ature of the thikadar^. Beside, the ikrsu^^ispii^ Vas 
conditio^, and sli]^ulated^that Ae thikad^ would eithdt '^Ve die 
amount ^llckited! Hr the^^uzawul, or make it ^d hims^lfl Now tho 
thikadar nas given no proof whatey% , and he '^lgll^ to be made 
responsible for the.demand. ! ^ ^ | ^ 

It was mcuxnl)ent bn.thempoi^ilr to plai]Mft^tb|l|idduco 

proof as tortile to 

tions of his agretlliait regar^ig cofiec^p&s/ 

haying neglected to do so renders iin^ifect'|ind in- 

complete. The iniponsiff’s decision is^^oji^Oji^^^l^ersed, and the suit 
remanded for re-feial with reference to uii^^Baiiiwon, and the osual 
order will issue for refunding the value ofiota^t paper. 
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Tuk 16th Febkuaky 1849. 

472 of 1848. 

Regular Appeal from a demim of GiUtiee Mahmood Allum^ Moons^ 
Coylee^ dated^l^i^ July 1848. 

Boonyad (PUubt]^ Appellant^ 

Asman Singh^ Bhutan Singh^ Soozipllpol Singli»aiid Siirbun Singhs 
sons of Gouree Singh, deceased, ai^^Mumiiar Singh, (Defendants,) 
Respondents. ' 


In this suit, ins^iitutcd on the 25th February 1848, the plaintiff 
sought to obtain possessicjn and have bis name recorded on tlie 
1 anna share of mouzah Itoondlahee Mansingh, pergiiimah Teelok- 
chawur; jiction being laid at Company’s ru|)ee§ 57-3-0, being three 
times the sud^er jumina. '' * 

It appears that the plmntiff and the defendant Gouree Singh had 
conditionally mortgaged each 1 anna of theii’ respective sharjes in 
the above mouzali, to one Jyram Tewary, for Sicca rupees 122, 
by kutkubalah, dated the 6th Bhadoon sanee 1240 Fussily, and 
after the death of Gouree Singh, and tlie sale becoming absolute, the 
defendant Munniar Singh brought an action, claiming the property 
right of pre-emption. On this, tlie plaintiff* paid to the said Jyram 
Tewary, rupees 122, as the price of liis own and Gouree Singh’s 
share, and, receiving back the kubalali, filed an answer^in the j)re- 
emption suit ; and the moonsiff^ excluding or deducting the share of 
I apm,,<]te|on^iM to th^ phuntifi^ gave Munniar S^h a decree for the 


1 df #ou]^ Singh, which decision, however, was reversed 

on,|l]^;^;appeal jby jud^ Kotwithatandii^ ^ts, the sons of 
Gouree Spig^^^^Mminlar Singh ctdluaivelv reftise to give Iiirn 
pos^^sim or hip nam^ to be recorded on the ^ anna share 


T^^^eirs^ Gouree Stngh answejj by admitting the justice of the 
piaiit^s Maim, did not appear. 

Thts^iyas dismis^d by the momisifl^ with ^ .the tenor 


of No. of the 25th ^pve^j^ he being 


, be estjiblished by the evi- 




isilh Iw^lroof only om^the fysileh in the 


of bpinioU Ml^^! slUtaia W confessed, the claim 

must, coj|^rm||y the Oii^tar mw^ed, be estp.blished by the evi- 
dence of the plaintiff, having fail- 

cd^ fyrileli in the 

As the nl 

had be&.^lishp 
the mikrallr 
ence to the 


il^ the pi 
bHshe 



tbnit the 
of first i^taui 
decided the 
He (the appel 


his claim. 


r of rae kubnlah 
Imd appeal, and 
advert- 
dta not seek a 
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Judgment. 

The nioonsiff’’s decision is based on a misapprehension of the Cir- 
cular Order he has cited. That order rales that suits shall not be 
decided on confessions of ^d^ent simply or only, and without 
other proof. In this sjoit thesre is other aiid good and sufficient proof 
of the justice of the plaintifPs Reversing, therefore, the deci- 

sion of the moonsiff, I remand the suit for re-trial, directing at the 
same time the usual refund of thjB value of stampt pa^xir. 

The 19tji* February 1849. 

No. 697 of 1847. 

Regular Appeal from a decision of Mmloee Mohamed Mohamid, 
Additionat Primeval Sudder Ameen, dcded the 7th December 1847. 

Futtuhcliund Sahoo^ and after his demise, his wife, Sheodehcc Koon- 
■i^, (Defendant,) AppeUaht, 

• versus 

Shodsuhye, and after liim, Musst. ' Jotik and Musst Knlbimtee, 
^andmother and mother and guardians of Sungessnr Dutt, minor, 
(Plaintiffs,) Respondents. 

This was an action hrdhght by the |>laintiff, Sheosuhye, on the 2.3rd 
October 1846, to recover me sum ot Company’s rupees 4,266-10-8, 
principal and intere^, agreeably to a shirakutnamali, or deed of part- 
nership, diited the 12th Poos 1243 F. S., or 16th December 183^, 
under the ifellowing circumstances. 

The defendant, Futtehchund Sahoo, a muhfjun,' hail t^l' recover 
ru[)ees 11,000, balance of accoimt as per khata biahee, 

Musst Mynah Koonvhir, ftOm whom she also ^took in realty c^h 
rupees 4,600, of which latter sum rupees 2,000 h^ng^ to one 
Foujdar Singh, in satisfaction of payment of ^hi^'j suaPt{)|ajt of 
rupees 15^^00, the mussamat mortgage moiuah Buka^, per^nmah 
Tirsut, &c.,.li|m on the 9th Chyte 1241 F. S. accordingly ex^^tied 
a bhnmanaii|Ah, or d^ of Ihort^ige, and Fnttehchuhd paid 
to Foujdai^-;B|ngh, |mm the.piDduee of the prope rty, mo:^agw, the 
interest acej^ng ^ his, Rupees 2,000, to 1242 ! To provide 

also for the futine payment of‘the< princsgial ahd'intet^t of that smn, 
Futtehchund SahoQgave Foii^^ltv Sii^h the shirakutdli&iaiifon which 
this case is founded; agi^ing^^q. m jj^ tbe tunounttltith balance 
of interest Thitt document sthgh to Shedsi^lte, the 

plaintiff in^this .caM, on ’the. Idth .1243 S^Wl7th 

February i$36, ii^%ct of sali b^l iraP^^d on tiie" :|l^ pfthe 
deed, and a^m^h d^iifh of Foi^liP son, Singh, 

wrote a sepid^ document on tim ytit'l||t«1247 F. S^ m25th 
January 1840, i^^owledgment of Mlwi0P# ht^sfer fo Futteli 
chund Sahoe. Subsequently, disputes sm^s^Between Musst Myniwi 
Koonwur tmd Futtehchund about their money transactions, and the 
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latter sued the former on the bhumanamah^ (but without conjoining 
with himself Hurree Singh,) on the 21st August 1839. On this the 
latter and Sheosuhye came forward as third parties, and filed the 
shirakutnamah and separate Hurfee Singh. Futteh- 

chund did not refute and ^theiiaihe of Foujdar Singh 

was not entered in the'^liun^^ given to Futtdi- 

chund alone by the additional prin^^. suiider ameen on the 14tli 
April 1841, and, executing the Futtehchund recovered the 

amount of his claim, but as he did pay the rupees 2,000 which 
Sheosuhye had to repover from Fo^|cto Sic^h, this suit is instituted 
by Sheosuhye and Kodye Lall, son of Hurree Singh and grandson 
of Foujdar Singh, for its recovery with interest ^ 

The defendants’ answer is tnat, as Sheosuhye alleges, having 
bought the deed from Foujdar “Singh, his conjoiuii^ with himself 
Kodye Lall as plaintiff is mere gambling, and I'ende^s his suit inad- 
missible, while in regard to the sale of the de^d having only been 
written on its reverse, he can show by a preceda^t that such a Sale 
is illegal. The real state of the case is this. Matabram^ the 
deceased husband of Mynah Kodnwur, had for a long time liad 
money transactions witn the cootee of\the defendant, and Foujdar 
Singh and one Jhoomuk Lall had for a ^eat while been his men of 
business. Those two persons credited in thoilr own names rupees 4,000, 
which really belonged to Raie Matabram, viz. rupees 2,000, in the 
name of each, for which they took a teep firom him> and on the 
death of Matabram, it turned out on a settlement of acbounts that he 
(defendant) had to .receive from Matabram rupees 11,500, and on 
Us^den^dii^ payrpieiit from the widow. Mynah Koonwur, she, 
instigBlbed % mose persons and through their agency executed the 
hbumanamah, dr 4^ of i^ortgage, for rupees 15,000, they having 
inclnde<|;jgier^ tlmir own alleged rv^ees 4,000, and Aey also took 
account bf wais realized from the mortgaged property. Even- 
tuaip^, Mynafe |Co<Hiwur found out the malversation committed by 
Foujw Singh and JhoomuhL Lallv on confronting tbmn they con- 
fea^; but she could n<^ claim thd whole rupees 4^000 as her 

Qwn^ of ot^r hi^ o£ her husb^d claiming 

a share, shd^dll^^^hi^ (defendaut) to execute two shirakutnamahs, 
one inclu^ipi^Ediplair Siugh and tnO other Jhoomuk Lall. If the 
money in ^eition was remly tfaeprSi^ assuredly, their names would 
have been>^Userted in bhmtiimaUiah, ^ a separate document 
would ||ay^ % the time, and not after a lapse of 

two ye£bB. \ .Mdreovei*, in the on the bhtumanamah, when ho 
took ^y^^ution of his decr^Mynah Eoonwim, |p|ii^ settlem 
of dodi^ifa^^hetween ^^cemi^afr^'^eductingihe aw^'^rup^s 4,000, 
which the name of Foxydar Singh and Jhoomuk liall, paid 

the entire remaining bala^e, as proved W the account of adjust- 
ment written by Kodye tiall, the heir of Foujdar Singh. Mynali 
Koonwur also returned to him the shirakutnamah, in v^ch was tlie 
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name of Jlioomuk Lall, and as the teep given by him (the defen- 
dant) to Jlioomuk Lall, had been burnt. Mynah Koonwur gave him a 
farkhuttcc or acquittance, td the . efP^t that she had no further 
demand. In regard, to' the '^shirakti]b^ given to Foujdar 

vSingli, filed by the latter as bbje^tot* in'tihe .^lai^anamah case. Mynah 
Koonwur authorized thd ’plaiiitii^ give in petition, acknowledg- 
ing payment, and accordin^y Or Vl^Mlntna^ was given to Koorban 
AJlee, vakeel, and as the ^ 'will doubtless have given in the 
])etition, it is therefore not clear Why Mynah Koonwur has made a 
second claim for the same money* 

Kodye Lall filed a petition of. withdrawal as a jdaintifi; 

'I'he principal siidder ameen gave the plaintiff a decree, deciding 
that there was no proof whatever that the sum of money, inserted in 
tlic shirakutnaniali in the name-of Foujdar Singh, was ever repaid to 
liim or his heirs or„to the purchaser Sheosuhye. Neither is there 
any documentary iwoof to shew either that the said money hand fide 
belonged to Musi^t. Mynah Koonwur, or that it had been deducted 
in the execution of the decree in the bhuma case, while as the 
witness^ for each side depose according to the wish of those who 
cited them, their testimoOT is not sufficient. Were it really the 
case that Musst. Mynah J^cjonwur had paid the defendant, Futteh- 
ehund Sahoo, as the latter was of course aware that Sheosuhye, 
who came forward as objector in the bhuriia case was the real pur- 
chaser, how; was it possible for the plaintiff* in that case to allow 
such a deduction, without taking some document from Sheosuhye 
or his giving in a petition,? In regard, too, to the dbenm^ht shewing 
deduction in the execution of decree, which the defendant has filed^ 
altliongh there is certain mention of such deductiop in it, it4s a 
mere scrap of jpaper. Hot attested by the signature of ahy ona 
Moreover, had the money been actually paid, its paym^ehtshomd said 
would have been made known to the court by which ^t]|^ decree was 
being executed, which is not the case. Lasdy]» the there ^testation 
of a vakaluthamah is no proof of payment. 

In addition to the grounds of, the defence, it is urged, in app^, 
that the Witnesses whom her (the defendant) cited Wi^' Vakeels and 
trustworthy, and that the principal sudder ameeQ dfd not peruse the 
precedent he had to give regarding a purchase l^elhi^jbeing illegaL 

I do not find that the precedent th^. ^ibU^t Js the 

point, or tJ^t thero is any reason ifhabyer to diburhi the'ji^&^ent 
of the loWei^f^urt. The deci^ij0^,of the principal Bud^'|mttra is 
therefore afiirbed adjust and pn^j a^ appeal With 
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J’resent: JOHN FRENCH, Esq., Adeitionae Jitege. 

The 10th Febbuabt 1849. 

?Jo. 573. ' ^ 

Rcifvlar Appeal from a dfci$ion pOned. hy Sped Ushrvf flosseiu, 
Seaiud Principal Sadder Ameen qf Motafferpoor, Tirhoot, daUd 
2nd August 1847. 

Kamdhony Singh, (Def«iidant,) Appellant, 
versus 

Chowdhree Thaful Ullah, {Flftintif^) Respondent. 

Tuts was an appeal against a decision ]^sed by the second prin- 
(•il>al sudder amoen, who deerdiBd, on tna respondent depositing 
into c<mrt the half share of the purchase money, he should be let in 
possession of half of the village Toirah, perguunah'Jakur, tbr which 
the respondent had instituted a suit against the appellant, as hav ing 
been purchased jointly with him at the auction sale. 

Tliis day both parties filed petitions of adjustment of the matter 
in dis])ute, to this purport: the respondent withdrawing his claim 
to tlie half share of the village, the half share and earnest money 
j»aid to the collectorate, on the purchase of the village, having been 
ri'funded to him ; that the money de)K)site(l in court, agreeably to 
the decree of the second principal sudder ameen, bo refunded to the 
res|)ondent; that a decree be passed in favor of the appellant for the 
jtohses&ion of the village; that each be chargeable for tneirrespectiie 
costs. 

The necessary (mquity having been made in respect to the vali- 
dity of the pefitions. Ordered, that a decree be drawn out according 
to the req[uest of the parties. ^ * 

The IOtii February 1849. 

No. 570. 

Regular Appeal from a decision passed hy Syed Ushruf Hossein, 
Semmd PnanpeU Sadder Ameen of Mozufferpoor, Tirhiwt, dated 
2nd August 1847. 

Mr. Stttdd amd Barndyal Misser, lessees, (Defendants,) 
Appellants, 
versus 

CihDivrdl^ Thalhl tJlkh, (Plaintiff,) Kespondent. 

The ‘ appellants appealed i^^st the atune de(d4oA nf the second 
principd snddw ameen, as imntiotted in case Noi. 573 : having this 
day preeanted a petition of wiwdhawhl of their appeal, — softer the 
necessary eoauiry with respect to the validity tnereof, the with- 
drawal was admitted, and the cdse directed to m struck off tho file. 
The amount of stamp of the appeal plaint he refunded to the 
appellants. 
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Tiifi 15 tii February 1849. 

Regular Appeal frl/g» a dee0Un Motihee Eradut Ah, 

Mamisiff of Mosr^erpo^i 2^(A <f November 1 840. 

Synd Ekbal Ally arid five otnenu il^ (3f Mussamut Bci^koo, 
(PJ[ri{tttxfi^')yApi^Uatite, > 

Mcer Eisan Ally aUai and l^andkishorc Lall and 

Musst. Unpouch, prof|iriMg|ri,'of the first part, Siiddasoob Rinr.ii, * 
and two others, sehond pa^lt, (Defendants,) K.es^H>n- 

dents. » • » i\ 1 . ‘ 

Tins suit vtirie institatod thd rilppellaats {car the reversal of tite 
summary snit dechion passed h/ the asskfant collector of Tirlioot, 
dated 28th Au^rifit 1845, 'am wri caUcelmrint of ra/.eenameli filed, 
on the 18th of Bofttomher 1845, by Suddaseeb Panrai and others, 
in their appeal a^ost tho abov^entioned decision, before the i ol- 
lectw. Tho action is laid at Company’s rupees 29-1, the rent on 
account of the year 1251 IFuslee, on tiie cultivation of tlio land in 
village Meeha f^ckree, chuHa Nye, p^^nnah Bissaralu 

The purport of the plriint is, that witliin 8 annas ixirtion of 
the aforesaid village, the affiants are proprietors of 6 aimas, 
Musst Futteemah B^sh has a share of 1 anna 12 guudahs, and 
the other 8 gundahs appertain to the defendants (respondents) of 
tlie first part, who sued ^ respondents of the second part, for rent 
on tho share of 3 annas 4 gundahs, as being their Other’s share 
within the 8 annas portion. Suddaseeb Pahrai dthiied'their right to 
rent on so larj^ a share, and they themselves (ti^ppelltmts,) filed a 
third ]>ariy ^petition to the same purport, and dKK|Bred,tBe suing 
party held 8 gundahs phare only, &c. The assistant Ctdl^ctor, riot- 
withstanding, decreed tho whole amount sited ^for, wheirion Sndda- 
seeb Panrai appealed to the collector, but, Jiiaving cplluded with the 
respondents of the first part, filed a razeenameh ni«1ihei(i;pph(d^MeK?, 
whereby they (appellants) are injured, as it tends Mmoit ’their 
right to 6 annas ware. • , 

The respondents of the first port all%ei thuhrfiifto held a share 
of 3 annas 4 gundahs, to which tll^ ImvS StacoWlea, Sikl the plain- 
tifts (appellants) haVe no claim to € annas portion. 

The respondents.^ the second pai^'alle^.i^^ awt cpiitivstors of 
the land on pottSh^.r’Or grant, fing^'the reiqpophalp Of (h? first, pert, 
and have no eonc^ with the’i u^ flyrita. / , t , 

TJie moimaiff dismiss^ lhe‘!sm^^wn tho grott^,* 
instituted as a^spreen for the trM df their proj^etsi^ but, at 
the same time^ the dismissal of civtcase was not ip a^t their real 
rights, ' ^ 

A^inst diis decision the ap])e11ants urged the same matter as in 
their plaint. 
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CouM*. 


TJie decision of the assistant collector '^asgKffinded on the kul)oc»- 
lei'ut and evidence of'^hojDatlV^r^j&Wd'iheim filed in the 

a))peal case hefbre the caualt^ flip only, and not any 

real rif»hts wliicb tfee jin t^ie 'D®iB{]5e. The «lecisioii 

of the nioonsiff being thfs dedsioii is aflinned, and 

the appeal dismisbcd, lvithoi|t 'Ptd^bg oa^tlM.lPBpundents. 

‘ 'f 

'N«i‘S66t 

Regular Ajgteal from a ^eci^oH pm$$ed bg %iw|Me Muueerotnl- 
deeu, MmKU^^of MhtnoH^fkdal ilfaj^l847. 

Sheewan Itae iQidiMu' oth^, i^Dcfendants,) App^Iants, 

verms ■* 


Kashee Singh and Ughuijeet %agh, (FlaintiS^j^ Respondents. 

Tub respondents instituted this suit agsitist the appellants, to 
rei'over from them the sum of Company’s rupees 144>^, Iwing piin- 
<-i|)al and interest of arrears fif rent, from 1251 to 6 annas Instalment 
of 1254 Fublee, on the cultivation of 13 heegahs and 13 ‘biswas of 
land, witliin a thinl share of the> village Kmuseputty, i>crgnimah 
IlajiK'jKMtr. The plaint purports that Kashee Singh, one of the 
re.s])on(lontl, is half sharer of the third portton of the village by private 
])Xirchase, and the other half,share thereof is in the iiosscstion of the 
other insplBiid^plf, ^^urjeet Singh, under deed of lease from tlie 
proprietortylitthilMti^^ Singh and Chohalall; iiltat the said tliird 
shaM iB^;i^pniflf*»flrbui the' other dares of the village ; that the 
Pve cnltivators in the said puttee, and, nut 
payingdlMlrreiit^ are 8«|i^ 

ShM#Kn sutsvrer to plaint, alleges the plaintifis (respon- 

denl|s]^liavs^^'8(!4idem in the vmage, tiie dare appertains to liam- 
otheintf to vrliom he haS paid his rent. 

IhSe (appellants) al}^ they do not cultivate, 

adl have no %|ii^ jKult^ation under dlspnto. . 

A thiidipirt{f peiStitp.^ Ranlisidee Sin^, <ni his own 

behalf and as gnahlii^to Bhy|oolaliJ%diior sw of Bhjijnauth Singh, 
dcceaSedil on^'MtmsiL .Gt aptei fl Snomur, the ‘Widow of Kanisuo- 
menatd Wi^igllABWiiiB^ tuw allege the village iras acquired by 
tbdr hodfpn^ sotuf’ftnrt, Bhyjnauui 

Singh, the oftbe minor feewnd, Ramiclon^tfia^ Singh, the hus- 
band of dil^Hqtifsptmerim^ and 

fourth, Chdahlll 'Singh ; an^ w mur hdd tcl^tivc dares ; 
that Shee#an Rae, the cultivator, has pdd his them. 

Hnrsoomerun Singh and Chohalall filed a tE^ party petition, in 
corroboration of the statement of tlio iiluint. 
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The moonsilF passed .i decision in favor of the plaintiffa (I'cspon- 
dents,) on the grounds that a copy of decision filed, dated the 20th of 
August 1846, and copies of etioonce of imroo^ Sin^h and Munho- 
mt Race, one of tho OefendantS ‘(topdlftots,) Mven in a siumnary 
case in the collcctojoljt^^ prove tiie of tihe pmintiffs (respondents) 

to the rent The jtunnui^a8^«hS^ee‘ filed hy the putwaree, liis 
evidence, and the ovidencoof Wi^iWBBes, prove the claim. 

Against this dccisioftj t|lil*oppoUiinta firmed the respondents hold 
no documents 4fb)in tl),Ob> lev tlie cnltivatiODf end that tlie decision 
filed is against other rytlt% 8&4 

S OOXJAX, 

The documents filed e^d evidence of witnesses establish the claim 
of tlie respondents. Tlierefpro, otdoced, Uie appeal be distiiisscd, 
w ithout^ca^g upon the respondents. Cogts of l)olh courts ( liaran*- 
ahlo to appellants, and tho decision 6f tbe'moonsiff is affirmed. 

* The 16th Febehabt 1849. 

‘ \ ’ No. 378. 

Reffifhar AppttsU from of dttlition pomed hy Mmlvee Syed Mohamtd 
Alohamid Khan, SiiMer Ameen qf Alozufferjtoor, dahd \dth 
Alay 1847. * * 

Chowdhrec Sheehoobuksh Singh, after his demise, his widow, Musst 
Neermoheo Kooipur, (Defendant,) Appellant, 
verms . ’ 

Mr. Sherman, (Plaintiff,) — 

This suit was instituted by the respondent 'tp Wt of 

Cora})any’s rnpeeS 471-7-6, being the prioci^ aod On bond, 

to which is added the difference of e&dumge betBtecBjOKcjdti^V^^ 
into Compi^y’s rupees. . ^ ,, T 

The bond IS dated 11th November 1834, oorttilqpnwUW vi^^ 
of Karti;^ 1242 Fuslee, on the loan.of Sioca fupe^fiflPKM|»^ 
of one rupee per m<mth per hund^, to be psj4i<^ aeouma. It has 
tlie signato^ nf^Sheelfixibakisb all of wlfom 

were sued tteether* witiijtthe vfho had died 

previous to filing niihlt ') , ‘ 

The defendants all deme4‘^havfb(| entengl and 

allcu^ the salt was not ,hpgi>^bla 1036, 

twelve years, having tfiljb jhehnMnPtifna iff "twwn^s, fditco 

the date of eilwe'or aotiim,* ^ '* vVW# ‘ 

The sndder aindni<'-pst8ed a .ftlKVeB ib fiw# ^ tip Ipspondent 
against ChowdhKff Shd^^bqiilh oiilv> e9»DWtip other 
defendants, on 4he sounds that" the evidooce ^ tw subscrib- 
ing witnesses provea that Shecboobnksh Singh alone signed the 
bond, and wrote the names of the others with his pen, who were not 
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j)iost‘iit at tlie of the bmul^ and that SheelioobuLsli Siii^h 

acJsJiowJedged to tlieiii having jjooeived the amount of the loan. 

Against tins decision the wrged that the sudder ameeii 

did not tjiko into considera^ election alleged in the answer to 
plaint respecting Con^trUciii^ 10d6, See. 

* Cwey' ?• 

Construction No. 1036/46f^w<^i the Reliant has drawn the 
attention of the court, is not a jpuidc aa'a||^edent for this case; 
for the <li&missal of the ease ci^ in fh^Ootistruction, under the 
rule of limitation was c^msed, seemingly By jf^enxeditated procras- 
tination of the plaintitf in ur^ng his claim:'’ four years; 
secontlly ; ten ^ears ; andlaj|tlyi efoyen years and tc^i months, whereby 
a lapse of iiearly twettl^^Jycars had occurred from the cause of 
action to the dat(' of instita|^n of 'that suit But in the^sent 
suit it is acknowledged by me ap^llimt,that^elve years m 
pn‘eiscly elapsed, consequetitfy, it does^not fall tlivfor limitation mle. 
The bond and loan having been established, thoreror^, ordered, the 
appeal be disinissetl, v^ithout- calling for the rcspondcii^ti’s ^wer. 
Costs of both courts cliargeable to the appellant, az^d th^e (jiecision of 
the sudder anicen ofiirmetL ^ 


The 17 Tit February 1849 . 

No. 361. 

Bfyular Anj^al^hom A dethhm passed1>y Movlnfe Syed Munen^ 
ooddem Mmvnff of Mhma^ dated20th of Sbiy 1847 . 

Mijitoon, and Mnsst Dulatice Sawim, 
tall, decewed, (De^ndants,) A^xillants, 




^ ^ (Baintiff,) B^spondent 

Kit .avv . 1 . ^ 1 V .. ■> 


by t 


10 t^i)6n(|^agaiii8t the ap])ellants. 



to 
i 

\i] ^ 

Hbafe. 

'Tlic obtaisod leases from 

Uandall, I||^^ village, 

from Ijli aaSWkApai^an'advanoe oi 

lupoes 2,p|si dud dtbiOther m 4 dtin^ <Md{||$wae of ruixsos 
under-leaKad the ifiiQle 15 Jlw to Bekarco 
rkawa^HitidDttm the 2iild, and PecltareMUdf, from 1250 to 
1255 Fttske; subsoqueut.tUpreto, Hiinooman Itoe sold to Wm, the 
resjiondoiit, the lc<us(*, together w ith the ad\ aiice on the 1 1 annas 
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share, and advised the nnder-lesseos to pay the rent on that share 
to the respondent. The u!tider-lessees*not paying the rent, and 
Peharee Lall liaving died; luB h^irs ai^ included fn tlxe suit for the 
rent. e • * ^ « 

liall Mutoon and three others ^eaded> they were not heirs to 
Peeliaree Lall and have no ^coticexia ix} the case# 

The widow of Pecharee LaU^feik)L2^Wo^others allege there was no 
under-lease, but that thh^^jCiginallli^see lield possession. 

Beekaree Thawaree admowlew^ the olalm. 
llunooiiian Rae, the oj^nal loss^ jBjled a third party petition, 
denying having graiAea ajiy written document to tlie plaintiff', 
n*spoiident, who h^ been the maO of busiucBS from his father’s time, 
intrusted with, signed blank papers^ OH one of which he may have 
deceitfully fabricated tlie bond. 

Bholali^ Lall filed a third party petitid% alleging Ilunooman Rae 
granted ap undei^le^o to him ot 8 annas share, and afterwards 
granted an under4eWe of the whole 15 annas share to Ueokaree 
I’hawaree and others, which causing a dispute between them, the 
original lessee resumed the whole. 

The modSMdff passed a decision in favor of the plaintiff* (respon- 
dent) against Hunooman Kac the 2nd, Beekaree Thawaree, Doolar 
Chund, the &thcr of Peeliaree Lall, and Musst. Dulahee, the widow 
of Peeliaree Lall, and exempted the otlier defendants from liability, on 
the grounds that from sundry copies Of pa})crs, (detailed in the 
decision,) togetlier with copy of* a decision, dated 22nd of April 1844, 
th(' original bill of sale SJid chittee, written by Kooblall and SliatU 
Lall, proprietors of tlie village, to pay the rent to prove the 

_ _ . • _ r. J > 


(respondents’) right to sue, the jumuiarwassU-bakoA fiu^ 
putw aree, his e^ndeUce, Und the evid<;itice of oth<|r witUetpes pTOTOt 
the plaint 4^* , > * ** , 

Tlie apiM^ll^ts .urged, the copi4 of papers, on which 




verified by the suhifUSMng,^ the the 

vendor to tlfO mwM not 

verified, and tCMJpCTj the 

rent of the 11 the 

investigation Hereford, ordeieeds^ tUe the 

moonsitf be revere^snd the case be returned CUi 

the points above inoiksated. The amount of stomp of app<^ ptaint be 
retunied to appellants. 
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The ITth Febbuakv 1849 . 

, No. 371. 

EujuJar Appeal frofft a iHuSsim pat^M%n Sheikh Jhirasta Ah, 
Moonttiff of*3ur^n^l^idateffh*lm of Map 1847. 

Gopaul Doss and Bunse of Ooviitd Fersliad, docoa^od, 

(Fl(untiff$,)Ajp|)6llaats, 

Duibaroo Loll and nine others, pm^hasers, Rashbeehaiy Loll, for 
liiinscif and as fraardian of* l^un^eesur Dutt, inipor son of Chut- 
terdliareo Lall, deceased, vendors, (Defendants,) Bcs|)ondents. 


The a]>pel1ant instatuted tliia a^inst the defendants, claiming 
the pre-emption of 16 gilndohs, 2 cowrees, 2 krants share of the 
wimie 1 6 annas of village Mhalheeputtec, principal and dependencies, 
jKTjiiinnnh Birdwar : amount of action laid at Company’s rupees 9-9. 

The claimant to the pre*eimption alleged, in his plaint, he was 11 
annas sharer of the village, tliat the Vendors sold 1 anna portion to 
Durbaree Lall and others, for the sum of rujftes 285, under condi- 
tional bill of sale, who, after having applied to the court fer a fbre^ 
closure, under Regulation XYIJ. of 1806,' and on institution of suit 
for ]K)Ssession, obtainc'd a decree on the 5th of February 1846, for 
the [lossesbion of 16 gundahs, 2 cowiws, and 2 kronti^ Hearing of 
the transaction on the .3rd of Phalgoon, he instancy mado the tuUuh 
innwaseebut and osbad, and sent tlie amount of jjuxohash money to 
tho purchasers and vendors, who declined the tender; 'therefore sues 
pre-emption. 

' '' , in answer, allege, the conditional Ailc expired on 

lipn 1241 Fuslee, and on 27t}i of ‘October 1838, 
.sif tho court to sue for possesSidn; and the plnin- 
^ (mnaS Mrtion’of the village l^porchaae, under 
15tii February and 9th m March 1844, being 
to their own ; themselves have a claim 
it the which they relinquish. 

^_Ja shotdd have alade on })assing the 
.. X]y% hf 1806, and tlic suit 

after 

Mintiffs had'|K> swim in the village, when 
"®"*^^1,*thiB*^re thu slat is unjust 

'litt to BUld^’Aiincu', alleged the 

'dr against which he 

, , — jT of dbSWteftUmrtto LaM,^5|4(b|Sod, filc>d a third 

j^tiOillj alk^^g tlullt Rashbeehary Tjalb!|n!s guardian, had 
no rii^tn’diipose of his share in the Village, And hoped the pre- 
emption suit would not afl'ect his rights. 


, an erd« 
Atiff obtitinddL^he 
Mils era 

wer^sttt 
tome 
The claim 
Older ^00 
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The nioonsitI‘(lisiiiissiHl tlie aflfit on these ffrounds: from a copy of 
deeisioii, filwl a.s pre(‘eden|i,{>abscd by tlic Sudder Dewaiiiiy Aduwlut, 
under date the 25th Jan^ifliy ],847y ap|>ears a claim 

to pre-emption should ^ i|tMd<^.imniodiafely on the sale becoming 
absolute, that is, final, oD ihe ol^^cr of the court to sue fur pussession, 
iuid which was not mado for a long thtae after/ 

Against tlus decision the ha^‘of wo plaintiff appealed, urging the 
reasons assigned by the moouslfP we not specified in any law book. 

oSs^r. 

The objections of the apj^xill^ts ore firivolous, and the decision of 
the muonsiff is passed in accordance with d precedent of the Sudder 
Dewanny Adawlut, consequently must be Correct. Therefore, order- 
ed, that the decision of the muonsiff he affirmed, and tlxu ap])eal be 
dismissed without colling on th0 res^tondents. 


The 17th February 1849. 

' No. 377. 

Regular Appeal frepi a deewm paesed hg Monloee Ryed Muneer- 
omldem floseein, Moant^ of Mhawa, dated 14//( of May 1847. 

Musst. Boebec^,Waaillut, Beebee Mhnjudun, and Bcebee lluonran, 
(Plaintiffs,) Appellants, 

versus 


Sheikh Mulla Buksh and throe others, principals, Sheikh Rulium. Ali 
and aeventcen others, (Defendants^) Kespcnldinits. 

This suit is for possession, and transfer in th(^ 
and jHirtitiuu of the revenue and land of 1 anna 12 p*^ 

8 annas, and of the whole village of Munsorwore 
anna within 5 annas of the whole 16 annas of 
(KHldeen, chuckla (Shurjole; porgunnah 'Beesaliu.t M 
Company’s rupees 250^10. /' ^ 

llie jdaiiitins state in ffggt plaint the 8* > 

jx>re and 5 annas ^tprenf Chup{trit Allaoo(Pj|SB^S(_ 

_ 4 

4 

jer 

succeeded to the heldj 

Eslunael and SheQdbKWfWfn^oot *“*' 
sale, 4 aimas share to Sh ^ 
of the sons was sold at aned^kt^&Wlasf^du . 

\VU3 purchasecLhahMulla Bnkshf at yfidch time mi* Hm 
dispossessed, a tHUlhg cultirii^on cttily being litfkljS IgbsW 
one of the plaiiitiffi^^ 'riieir Ittotlier, Noor Beebee, liai{bl|{j.< 
therefore sue. * 



I Rt 

' 

te'weir 
.rSheikli 
...It Noor 
tree heirs 
Sheikh 
d bill of 
share 
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In answer to plaint, Slieikli Eusuf Ali, son of Slieikli Goolaum Peer, 
deceased, alleged the mother of the p^intilfs was the daughter of 
Mahomed Saed, who j\ever was in possession. 

Th^re was a suit tl^' in which Musst. 
.Teeah and others were plaintil^, Eshmael and others, 

defendants, which was 4Bcide(^o^^^ ;^^ 1814, and 

appeal decision thereof i% dated ; in those cases the 

mother of the plaintiff s filed ilo claim as a third party, and she has 
been dead*more than twelve yea^^^rcfore Jhis suit is not cognizable. 
The plaintiffs’ assertion that MuHa'Bnk^h ptohased^ and has, taken 
possession of the whede property, and left, them a^triiling cultivation, 
is false. Sheikh MuUa Bujksh purchased the share only >of Sheikli 
Eshmael, for he is in poasessbn of his father’s patrimony, and the 
plaintiffs are not in possei^ion of any land. 

SheikhMullaBuksh, in hisa.nswi^, all^s that he purchasedd annas 
share under conditional sale, and STjbse^uentiy obtmned at decree for 
possession, dated 20th; of I)ecem1ber l83Si, and £lso ah appeal thereoli 
dated 7th of April 1834, atid purchase at’ auction 2-J guridahs por- 
tion belonging to Sheikh Eshmael, which was sold in satisfaction of 
decree of court; that he has purchased 2 annas portioh from Sheikh 
Eusuf, whereby he is in possession ^of 6,ann^s,2j^,guud^is justly 
obtained, &c. 

The defendants, Ruhum Ali, in one answer, and Shaikh Futtah Ali 


and two othen^^'in another, allege they have no condem in the suit 
The remaiipig defendants failed to file answer to plaint 
Th® moonsiff dismissed the suit, op the grounds that ^e,, posses- 


sion of the pld^ttiffii’ ancestor is irnit ascertainable, and they filed no 
thw,o^ po^ the witnesses adduced reside in a dii- 




witnesses, 
of land, to 


thh to have "boon etjlitlcd ib^’what is claimed by 

the appellaPttf, anu, although not^dliiii^ by the ad^rse party, they 


possession : the witnesses adduced reside in a dii- 
)^d^pre related to the ,plaiutiffs> therefore their evi- 
fo^b^^qieaded upon, in the which Sheikh 

mo^^raamud Eshmael, the wcestor of the plaintiffs 
it^ |ietifi(^ was dir^^^tedf^ite fiue for her 

^£^|^tlmt ca£^iada|^ 1832 A. D.) 

institution of 
and 19 ddfs havelapsed; ther^ore this 

^^ ^jteijfeded urging that 


.Oi^ v^he cause of dispossession 
of their 
of 6 beegabs 

^ 'V ' * " 


i^fhe paMmuny^ 


'he mother of 
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endeavour to evade, under the pleas she never demanded nor was 
ever in possession. Although she did not institute a suit for her rights, 
as directed in the decision, dated 20th of December 1832 A. D., yet 
from the evidence of witnesses it appears she died within the last 
seven years, consequently her dwiise took place prior to half of the 
limited time had elapsed, and her daughters could not institute a suit 
during her life time, smd their right to the claim of the property 
commenced only on the demise of Uieir mother, which, having been 
sued for within eight years, their suit is not barred under the rules 
of limitation. Therefore, ordered, that the decision of the moonsiff be 
reversed, and the case be returned for re-investigation fully on the 
merits of the case, and to decide according thereto. The amount of 
stamp of appeal plaint be returned to appellants. 


The 20th February 1849. 

No. 233. 

‘■C 

Regular Appeal from a jdecision paseed hy Kazee Mohamed Allum^ 
Moonsiff of Coylee^ dated 21th of February 1847. 

Musst. Sheehoo Ranee Ojhain, widow of Beeshnauth Jha, deceased, 
(Defendant,) Appellant, 


nersus 


Beeneeram Thakoor, (Plaintiff,) ReSpohjdeRi 




This suit was instituted by the respondent ag^mst tfi^e af 
and a minor nephew of her husband, for the recqy^ r^*^~ 
rupees 93-14-7, being the principal and interest of r- “ 
on a lease, granted by Beeshnauth Jha, decea^, 
of 6 bcegahs 10 biswas of minhye land (or 
nue,) situate in village Delawurpoor, pergunnlij^;: 
period of seven years, 1344 to 1250 ruWTO,<|he;|si^| 

rupees 45, and the les^ was,tor'J»^,a of IS 'li^ „ 

the proprietors. The village ben^iifftM^ i^42MJ^«slee, under 
Regulation IL of 1819, 1» ws^^lte^y oisposa^^ lease; and 
the advance not being paid o^iidepianii cause of this 

suit. ' , 1^' \ 

Freeteeduth lesser filed ah ^swer, alleged • 

of Nundlall Jha, who is a ihmor, ahd was three 

date the deed is staled to have been entered into, tUerefWw cotdd 

not have entered into the engagement, hence the doctohent is a 
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fabrication. To sue a minor is contrary to Regulation X. of 1793^ 
and liable to be nonsuited. 

Musst Sheehoo Ranee Ojhain answered, the document is a fabri- 
cation, her husband never signed it, or took the money said to have 
been advanced. 

The moonsiff passed a decision id &yor of the plaintiff, exempting 
Nundlall Jha from liability, arising from his being a minor. From 
the evidence of the subscribing witnesses to the lease, having proved 
that Beeshnauth Jha signed me lease and took the money, Musst 
Sheehoo Ranee Ojhain being heir to her husband, she is made liable 
to the debt 

The appellant urged that the moonsiff decreed against her on 
the evidence of witnesses. In the evidence of the witnesses there 
is a discrepancy. Rugbeer Ijall, witness, deposed that her husband 
himself signed the document, and the other witness, Phakoo Tewar- 
ree, deposed it was written by another person. If the respondent 
was really in possession under the stated lease, he would have stated 
that circumstance to the authorities, making the investigation under 
Regulation IL of 1819, which was not brought forward at that time. 

Respondent answered, there was no discrepancy in the evidence of 
the witnesses, regarding the ei^ing of the lease by the husband of 
the appellant ; for the second witness deposed he did not recollect 
whether the lease was signed by Beeshnauth Jha or by another. 
The objection made regarding the minor is useless, the moonsiff 
having exempted him from liability. Being a lessee of a small 
quantity of land, it was not mentioned to the attaching officers, 
which does not bar his claim to the advance ; but in the ameen s 
measurement papers his name is mentioned as being in possession of 
thatlail^l,; 

' ■ Court. 

^ second witness, Phakoo Tewarree, first deposed that Beesh- 
n^Uth could not write very ‘well, and that his name to the 
doetqxi^it wa#v s^ed another: he subseijuently stated, so long a 
^ not recbllecli whether it was signed by 
another person. Both the witnesses deposed 
(alffioiigj^; terms) to the purport Nundlall Jha was 

neither 'iv'^rta^^ inan, nor a child, at the time of entering into the 
engage&eilt. cojpy of the measurement paper, filed by respon- 
dent, yields no |)roof m hi^ behah^ fo!r it merely mentions he is the 
cultivator, whi^as, if he lessee thereof, he would have 

caused that to be inserted. The respondent’s case has not 
been sati^factorilvv^made out, but is every^ reason to doubt the 
aiithe^jlii^ of wherisby the decision of the moonsiff 

Wuphdd. Therefore, ordered, decree in favor of appellant, 
with costs cf both courts chargeable to the respondent; the aecision 
of the moonsiff be reversed. 
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The SOth February 1849. 

No. 368. 

Regular Appeal from a decision passed by Kazee Mohamed^ Moonsiff' 
of Coylecy dated llth of May 1847. 

Musst. Sheehoo Kance Ojhaiiij i)nd6w of Becshnauth Jlia, deceased, 
(Defetidanct,^ Appellant, 

^ , versus > 

Beeneeram Thakoor, (Plaintiff,) Respondent. 

This is for the recovery of Company’s rupees 53-5-4, being the 
principal and interest of a loan on bond, dated llth of Phalgoon 
1242 Fuslee, to be discharged at the end of Bysakh of that year. 
The loan was for Sicca rupees 25, taken by Beeshnauth Jha, and the 
bond signed by him. He having died, the suit is instituted against his 
widows and heir. 

The defendant answered : the bond is a fabrication ; if it had been 
a true one, the demand would have been made during her husband’s 
existence, who died in the year 1247 Fuslee; and tlie suit is barred 
by rule of limitation, twelve years having elapsed. 

The moonsiff passed a decree in favor of the plaintiff, on the 
grounds the evidence of the subscribing witnesses to the bond 
having substantiated that Beeshnauth Jha signed the bond and took 
the money. 

Against this decision the appellant urged that Phakoo Tewaree, 
a witness in this suit, was a witness in the former suit, wherein 
lie deposed her husband could not write well and did not sign that 
deed, and in this case that he did sign. His evidence iS; ilot to be 
depended upon. A copy pf liis evidence in the other case filed, 
but the moonsiff took no notice thereof. The suit is institiited within 
two days of twelve years from the cause of action, therefore barred 
by rule of limitation. ^ ^ 

The respondent ansAvered : the evidence of Phakoo Tew^^ iiji the 
other case was, that he did not recollect whether fieeSliM^j;iiad 
or had not signed the docilment, and this suit was ipstitu^’ withm 
twelve years. ■ < 

Court. . 

The evidence of Riakoo Tewaree in this case, taMng into con- 
sideration that given in the qther care Na 233, is not to be 
depended on, particularly as tw^ bond is dated two years prior to 
the lease in case No. 233. Jt heipg doubted whether the signatures 
of Beeshnauth Jha were Vrritten by the same pfrson, two persons 
among the crowd attendh^ the courts, whoUy^rm^y^H^g^ 
either party, wero called ^to court to declare 
signatures were written by one and the same persoip! ';T||«y*both 
declared, from the formation of many of the letters, life two s^ia- 
tures could not have been written by the same person. This, 
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coupled with the circumstance that the evidence of one witness 
only, of the two witnesses who deposed to the signing of the bond, 
can be relied on, the decision of the moonsiff cannot be upheld. 
Therefore, ordered, decree for appellant, with costs of both courts 
chargeable to the respondent .The decision of the moonsiff' be 
reversed. 


The 271^1® February 1849. 

No. 383. 

Regular Appeal from a decision pussedhy Moulvee Neamut AU Khan^ 
Principal Sudder Ameen of Mozujferpoor^ dated ^tk of April 1846. 

Leelumbur Rae Surbaudakaree, (Defendant,) Appellant, 
versus 

Gobind Sahec and others, (Plaintiffs,) Respondents. 

This is precisely a similar case as that decided this day. No. 352 
of 1846, and a similar decision is passed in this as in that case. 

The 27th February '1849. 

No 1623. 

Regular Appeal from a decision passed by Sheik Nadir Aliy Moon-- 
siff of CoyleCy dated \dth September 1843. 

Musst Hyattun, (third party,) Appellant, 

, , versus 

Sheikh Bhudailah and four others, purchasers, (Plaintiffs,) Musst 
Beebee Ntt^enah, vendor. Sheikh Imam Buksh and others, sharers 
witk vendor, (Defendants^) Respondents. 

Tnk in 'as thiinl pai^in the ori^hal suit, which 

was ini$l|^ted hy one portion of the respondents, viz. Sheikh Bhu- 
dail^t others, as purchasers.of 15 beegahs within 125 beegahsof 
l^ds, against the portion of thei^^ respondents, viz. 
h^st Bdiil|ii^^tu|eenah as' the vendor, and the others as sharers in 
the malikanimTida£ of the villa^ Bochnore Moodahee, pergunnah 
Bubra, zillah Toorkee, for opposing them in taking TOssession of their 
purchase, which had been effected on payment of Uompany’s rup^s 
300, by bill of sale dated 5th of Jahuai^ 1842, corresponding with 
8th of Poos 1249 Fixslee, whifeh document bore the seal of the kazee, 
and had been dul^^'^i^gistei^. Action of toit Was laid at Company’s 
ru^s 3^, ihe price of pur^^sa * 

TlifB Nugeeiwi^allowed the case to go by default 

The oll^ reE^ndents alleged that Sheikh Kootbhn, who acquired 
the malikanah lands, allotted to Beebee Nugeenah 5 beegahs only, 
who consequently did not hold the right to the whole quantity of 
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15 beegahs disposed of by her, &c. In support of their allegation filed 
a copy of bill of sale, a decision passed by the sadder ameen, Fuzul 
Ali, and two decisions passed by the judge. Sir Alexander Seton, 
Bart 

The appellant, as a third party, filed a petition, alleging that the 
contending parties had colluded, for there was not any malikanah 
lands in the village in which she held possession of 9 annas 1 pie 
portion, in virtue of decisions passed by theSudder Dewanny Adaw- 
lut, under dates 16th of January and 11th of February 1822, and 
the mutation of her name in the records of the collectorate, under 
proceedings held by the collector, dated 30th August 1838, Copies 
of these £)cuments were filed in support of her allegations. 

The moonsiff passed a decision in favor of the plaintifi's’ (respon- 
dents’) purchasers, setting aside the allegations of the (third party,) 
appellant, that although she filed two decisions of the Sudder I)e- 
wanny Adwalut, and proceedings of the collector for the mutation 
of her name in the records of the collectorate, which proved her pro- 
prietary right to 9 annas 1 pie share, though the possession of 125 
beegahs of malikanah lands is not proved by the evidence of the 
witnesses adduced by Imam Buksh (defendant,) — ^from the bill of sale 
filed the defendants (resppndents,) dated 1203 Hijree, it appears 
Raja Goolaum Mustopha Khan sold 125 beegahs of malikanah 
lands to Sheikli Kootbun, the father of Musst Beeoee Nugeenah ; and 
Sheikh Imam Buksh and others, defendants, (respondents,) they also 
filed two decisions passed by the judge, one dated 11th July 1803, 
and the other dated 31st July 1806. In both mention is made that 
Imam Buksh, the son of Sheikh Kootbun, together with Sheikh Jeetun, 
the father of the (third party,) appellant, were plaintiffs, prove the 
malikanah lands appertained to Sheikh Kootbun. If Sheikh Kootbun 
had no concern in the tnalikanah lands, the name of Imam Buksh, 
as the son of Sheikh Kootbun, would not have been inserted in those 
decisions. The objection raised by Imam Buksh that Kootb^ in his 
will, bequeathed 5 beegahs to Beebes Nugeenah, 4 b^gahs m^teebee 
Sumboo, and 116 beegahs to^ himself^ is not correct, for, the 
Mahomedanlaw, two^thirdu devolve :;to the son and one-t^nd to 
each of the daughters, and the will is pot filed. The evidence*' of the 
subscribing witnesses to the bill of sale proves 15 beegahs were sold. 

Against this decision, two app^s ^were preferred : one by Imam 
Buksh, one of the (defendants,) respondents, urging the vendor was 
not entitled to dispose of so large a portion of the malikanah lands 
as decreed to the purchasers; the other was by the third party, 
urging similar objections as .^oseset forth ip her third party petition, 
and that by this decision her rights ^winjured- , 5 ,- ^ ^ ^ 

The judge, Mr D. Prinde^^msppss^ the appeals, fhe 

decision of the moonsiff. llie appellant petitioned for # ’ i^yipw of 
judgment: it was rejected by the ju<^e, Mr. J. F. Catlicart, where- 
on the appellant preferred a petition to the Sudder Dewanny 
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Adawlut, for a special appeal, which was admitted by Sir Robert 
Barlow, Bart., on the grounds : — The judge, in his order, records 
that it is not shewn whether there are, or are not, malikanah 
lands, and notwithstanding gives a decree for the plaintilFs, which, if 
executed, must necessarily interfere with this Court’s final decision, 
and is opposed to it.” 

The Suddcr Dewanny Adawlut after investigation state : “ There 
is nothing, however, to shew whether the purchase of this 9 aimas 
1 pie share was distinct from the purchase of the 125 beegahs of 
mdikanah lands, or not, and no local enquiry has been made to 
ascertain if any separate malikanah lands really existed.” 

That Court therefore remanded the case for re-trial. " The judge 
will call upon appellant to file the deed in virtue of which she and 
the other heirs of Jeetun hold a 9 annas 1 pie share of the village, 
as proprietors, and will, on reference to the ameen’s report, men- 
tioned in the decision of 1806, and by means of a local enquiry, if 
necessary, ascertain the existence, or otherwise, of separate mali- 
kanah lands, first requiring from the plaintilF a specific statement of 
the boundaries of the land, claimed by her in the present suit. After 
taking any further evidence that may appear to him requisite on 
the points in question, he will pass such decision as shall appear to 
him to be just and proper.” 

In accordance with the above instructions, the judge, Mr. J. F. 
Cathcart, issued the necessary orders to ascertain the points there- 
in required, with exception of the ameen’s papers mentioned 
in the decision of 1806. On the case being transferred to this 
court, the original case of that decision, together with the 
ameen’s papers, were called for from the record office. The record- 
keeper reported that neither Ae original case nor the ameen’s papers 
were to be found among the records of the year 1806 ; whereon the 
original documents were required, from which the transcrii)ts were 
taken the decisions of 1^03 and 1806, and bill of sale of 125 
beegahs of xnalikanah lands filed, m case. These are also reported 
not to be found, owing and also the record-keeper of 

that t^ne being both dead of application for those 

copies, from which a guide to those original documents might be 
traced, is also not to be foun^ ' 

The record^Jtccp^J^ producsed a book, in whfch the orders of the 
court were inscril^d, comi&^i^cing with the year 1804, in which a 
portion of the deepen, dated '31st of July 1806, was pointed out: it 
was the jud^ont portion only, it corresponds with that portion in 
the copy of th^^cision j^led. 

The appellafil has uSeJt filed required deed called for from 
her, but in lieu thereof filed ’reports of the collectorate, that, when 
the collector was directed, under decrees passed in the names of the 
respondents, Sheikh Bhudailah and others, purchasers, to enter their 
names in the records of the collectorate, as proprietors of 15 beegahs 
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of malikanali lands, furnished reports, wliicli declared there is no 
malikanah land in the village Bochnore Moodahee, pergunnah Bubra. 

The respondents filed no specific boundaries of the malikanah land 
claimed by them, but filed a sketch of the whole 125 beegahs of 
malikanah lands, whereon the judge, Mr. J. F. Cathcart, deputed 
an amecn to make a local enquiry of the existence of the malikanah 
lands, who filed his report, drawn from the evidence of witnesses, 
(all of whom were cultivators of the malikanah lands,) taken on the 
sj)ot It tends to shew there are malikanah lands to the extent of 
125 beegahs, in two parcels, one of 100 beegahs, and the other of 25 
beegahs, distinct from the mal lands of the village. Although this 
claves with the reports of the collectorate, yet they arc respectively 
reconcilable. For it would seem the malikanah land had never been 
registered in the records of the collectorate : on the other hand, the 
125 beegahs of land having been originally disposed of and pur- 
chased under the designation of malikanah, have been continued to 
be so considered among the cultivators thereof. 

Document No. 49, in the original case, is a copy of a decision, 
dated 16th December 1803, passed by Fuzul Ali, sudder ameen, 
from which it appears that Sheikh Jeetun, own brother, and Imam 
Buksh, son of Sheikh Kootbun, deceased, were plaintiffs, versus Raja 
Goolam Moostapha Khan,* vendor, Gunneish Dutt and others, pur- 
chasers, were defendants. 

The suit was instituted for the possession of 2J annas por- 
tion of the village Bochnore Moodahee. The plaint is thus 
set forth: — In the year 1197 Fuslee, Raja Goolam Moostapha 
Khan, proprietor of the village Bochnore Moodahee, comprising 
1,700 beegahs of land, of which he sold 1,250 beegahs to Sheikh 
Kootbun, the brother and father of the plaintiffs, and gave a bill of 
sale for 125 beegahs of malikanah thereof, agreeably to which they 
held possession of the malikanah lands to the year 1206 Fuslee: the 
computation of 1250 beegahs entitles them to 11 annas 3 pie; and a 
trifle more portion of the village. In 1207 Fuslee, they first attain- 
ed the knowledge tibat ,tlie aforesai^d Riya had, in the years 1204 
and 1205 Fuslee, un^ several hillS^of ^e, sold to the extent of 
6 annas 3 pie portion of fhe village. They then remonstrated with the 
Raja and the purchasers, that 11 annas 3 pie having been sold to 
them, there remained 4 annas I pie ojily, how Could flie one sill and 
the others purchase 6 annas 3 pie pqrfion? The demand for justice 
not being attended to, they proceeded to the collator, whose amlah 
mentioned that the Raja had given orders for se^^al persons to 
be put in possession to the extent of 6 annas 3 ^ portion, there 
remained 9 annas 1 pie, if wo wished foirihat, to present a petition, 
and to sue for the remainder of the claim. ' Whereon petition was 
presented for the 9 annas 1 pie portion; the revenue thereof is 
regularly paid to the Government When their amlah proceeded to 
the village, it was ascertained the other purchasers had selected the 
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best lands^ and left them the indifferent lands^ therefore sued for 2^ 
annas portion^ that the lands of 1 1 annas 3 pie portion be measured, 
boundary marks be formed, and possession given. 

The Ilaja, in answer to the above plaint, denied having sold the 
mal lands, but acknowledged the sale of the malikanah lands to Koot- 
bun, who proceeded to the collector and obtained an order for pos- 
session : on the tehsildar demanding revenue from him, he wrote an 
ikramamah, or engagement, that he was entitled to hold possession 
of the malikanah lands and to take the revenue from the Raja. He, 
the Raja, presented a petition to pay the revenue for the first ten 
years. Owing to deficiency of resources, he was compelled to dis- 
pose of 6 annas 3 pie portion to discharge the revenue to the 
Government, from which time those purchasers have been in posses- 
sion. At the end of the year 1206 Fuslee, the plaintiffs, without 
giving him any intimation thereof, deceitfully presented a petition to 
the collector, stating they had purchased 9 annas 1 pie portion of 
the village, and were put in possession. 

The other defendants pleaded they had purchased 6 annas 3 pie 
portion, obtained mutation of their names in the records of the col- 
lectorate, and were let in possession by an order of the collector. At 
the end of the year 1206 Fuslee, the plaintiffs presented a petition 
to the collector that, after deduction of 6 annas 3 pie share, they be 
let in possession of 9 annas 1 pie, their purchase, and accordingly 
obtained an order for possession thereof. If the plaintiffs had a 
claim to 1 1 armas 3 pie portion, how came they to solicit the collector 
for the mutation of their names to 9 annas 1 pie ? 

The attorney of the plaintiffs, on interrogations from the sudder 
ameen, answered, the muhal and malikanah lands were nne, and 
included together in the petition to the collector for ^ssession 
of 9 annas 1 pie, and that the plaintiffs were in possession of 
1,000 beegahs. The sudder ameen observed, the proportion in annas 
and pie was not mentioned in the bill of sale, for the malikanah 
land of the plaintifi^, as was specified in the bills of sale of the 
defendants, and paSi^ed the following decision on tlie case. Owing to 
the plaintiffs being in pos^0sfiion pf 9 krfnas 1 pie portion, they were 
entitled thereto, but dismn^^ title ^uit for 2^ annas portion. 
Document No. 47 is a cc^y of an appeal decision, dated 1 1th July 
• 1805,* p^s^ by Sir Alexjtnder Seton, Bart., 

♦ This should be judge. 'shews the plaintiffs appealed from 

decisioh passed by the sudder ameen, urging 
decision, 1802. they required the quantity of land agreeably to the 
bill of sale for the malikanah land. The judge 
enquired, if the appellants^claimed the quantity of land agreeably to 
the bill of sale for the malikanah land, why was the suit instituted 
for 2^ aimas portion? to this no reply was made. The decision of 
the sudder ameen was affirmed, with permission for the appellants 
to sue for the quantity of land. 
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Document No. 48 is a copy of a decision, dated 31st of July 1806, 
passed by Sir Alexander Seton, Bart 

Sheikh Moliamud Jeetun and Imam Buksh, Plaintiffs, 
versus 

Musst Ranee Roshun Jan, widow of Raja Moostapha Khan, 

deceased, vendor. 

Gunneish Dutt and others, purchasers. Defendants. 

The plaint in this is similar to that of the other case, grounded 
on the bill of sale of 125 beegahs of malikanah land, whereby 1,250 
beegahs of mal land were considered to have been also sold. Plain- 
tiffs being in possession of 9, annas 1 pie portion of the village, com- 
puted to comprise 1,700 beegalis, they were in possession of 700 
beegahs only, tlierefore sued for the remainder of the land, 550 
beegahs. 

The answer of the purchasers is similar to that in the former case. 

The answer of the Ranee stated, that she acknowledged the sale, 
of the 125 beegahs of malikanah land, and that the rest of her 
answer was of a very great len^h. Her attorney pleaded the sale 
of the malikanali land was invalid, it being prohibited imder Section 
83, Regulation VIIL of 1793, and the plaintiffs had delivered to 
the ameel ^or collectors of rents) of the pergunnah, a bazeenamah (or 
deed of relinquishmeut) that they would not pay the revenue. 

The judge obsehred, he had looked at the Regulation cited, audit 
is mentioned therein that, on the receipt of the Regulation, the orders 
contained therein are to take effect The Regulatiou of 1793 cor- 
responds with 1200 Fuslee ; the bill of sale filed by rae plaintiffs is 
dated 19th Zilkat 1203 Hijree, corresponding with 1197 Fuslee, 
being of a prior date to the promulgation of .the Regulation, the 
objection urged by the defendants!^ regarding the^Regulation is there- 
fore of no avail. // 

With regard to the ikrarnanis^ the attorneys of the plaintiffs, and 
Sheikh Jeetun, one of tlic plaip^^> being present, were asked if the 
iknumamah was correct: they if such a docu- 
ment had been delivered to J^w would the collector, at 

the time of the settlement withip^fibo whole, have effected a 

settlement with them for 9 annas 1 piefMQr|ioh, bn representation of 
their purchase by petition? The origmal ikrarnamah was required 
from the defendants : they asserted it could not be adduced by them, 
it was with the ameel ,^ong their papers. The ameen, who hacl 
been deputed to take a metpurement of the entire village, reported 
the land of the entire village, as ascertained by measurement, 
comprise 1,500 beei^s, 12,biswas, 5 dhoors, of which 300 beegahs 
10 bis was were minhye, burmooter, &c., which being deducted, left 
remaining 1,199 beegahs, 1 biswa, 5 dhoors. 
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Judgment. Whereas the plaintiffs sue for the possession of 550 
beegahs of land^ on tlie computation of 1^250 beegaiis^ in conformity 
to bill of sale of the purchase of 125 beegahs of malikanah land, from 
the wholeof thelands comprised within the village BochnoreMoodahee^ 
of which, it is stated in plaint, the plaintiffs are in possession of 700 
beegahs. The defendants also, in their answer to plaint, acknow- 
ledged the sale and writing of the bill of sale for 125 beegahs of 
malikanah of the land comprised within the said village, and of the 
possession by the plaintiffs of 9 annas 1 pie share. And from 
the measurement effected by the ameen of the court, the whole lands 
of the said village are comprised in 1,199 beegahs, 1 biswa, 5 dhoors. 
Therefore, ordered, that the plaintiffs remain in possession of the entire, 
village Bochnore Moodahee, on payment of the revenue to the 
Government, and if the defendants have any claim, they can sue the 
heir of Raja Moostapha Klian. The defendants to pay the costs of 
suit to the plaintiffs; the claim of tills suit is decreed to tlie plaintiffs. 

Court. 

From copy of the decision passed by the sudder ameen, and the 
decision passed by the judge on the appeal from it, it appears that 
Sheikh Kootbun purchased 125 beegahs of malikanah land m the vil- 
lage Bochnore Moodahee, underbill of sale, dated 19th Zilkat 1203 
Hyrce, from Raja Goolaum Moostapha Khan, the proprietor of the 
village ; that the said malikanah land was held in possession by the 
purchaser and his heirs, for tlie period of ten years, from 1197 to 
1206 Fuslee, distinct from the mal land of the village. Under virtue 
of that bill of sjJe, (for no other bill of sale was ayexred to have been 
granted,) t^e heirs of Kootbun, on application to the collector at the 
latter end of 1206 Fuslee, obtained a mutation of their names, 
as stated in their plaint, of 9 annas 1 pie portion of the mal land 
of the village^ onid^.sued in the court of the sudder ameen for 
2^ annas portion more, as beiim entitled thereunto under vir- 
tue of the abovementipn^ ihali^anah bill of sale. During the 
investigation of the suit, the pl^tiffs averred the malikanah and mal 
land were one, and bothl^^ their application to the 

collector, and in th^^i^uit J established in their posses- 
sion of 9 annas 1 mp|^|p^on decision of the sudder ameen, 

but their suit for 2f was dismissed. On appeal 

against the dismissai^ iu^^ affirmed the decision of the sudder 
ameen, but gave the tf)^wants permission to sue for the quantity of 
mal land they considered themselves to be entitled to, under the 
malikanah bill of sale. They accordingly did so. In the investigation 
of this latter suit, the remarks of the judge regarding the objection 
urged against the validity of sale of the malikanah land, are incorrect ; 
for the latter portion of Section 38, Regulation VIIL of 1793, is 
tlius worded: Grants for malikanah lands not made or confirmed by 
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the supreme authority of the country, are declared invalid by the 
Kegulation passed on the 8tli August 1788. If the collectors, how- 
ever, should be of an opinion that any material injury will be done 
to any individual by the execution of these orders, they are to report 
the circumstances to the Board of Revenue.” Now the commence- 
ment of the year 1203 Hijree corresponds with the 2nd of October 
1788; the month Zilkat is the eleventh month of the Mahomedan 
year, which brings the date of the bill of sale, 19th Zilkat 1203 
Hijree, to correspond with about 2l8t of September 1789, one year, 
one month, and ten days, subsequent to the order of prohibition of 
sale of malikanah lands. Be that as it may, the judge (fecreed to the 
plaintiffs the entire lands of the village, as ascertained by measure- 
ment of the ameen, with the exception of the minhye, burmooter, 
&c., and to the entire exclusion of me defendants, the purchasers of 
6 annas 3 pie portion of the mal land of the village, who were 
directed to sue the heir of Raja Goolaum Moostapha Khan ; but the 
attorneys of both parties in the present suit, acknowledge that those 
defendants still retain their respective shares in the village. The 
ameen’s papers of 1806 not being forthcoming, it is not ascertainable 
whether the measurement of the malikanah lands was included in the 
mal land, or formed any portion of the 300 bee^ahs, denominated 
by the ameen as minhye, burmooter, &c. It is considered not to have 
been included in the separate measurement of the 300 beegahs, as 
the proprietors of the malikanah land, in the suit before the sudder 
ameen in 1803, declared the malikanah was iilbluded in the mal land 
in their possession, and sued for, and in the decisions of 1803 and 
1806 was absorbed within the land awarded; consequently, from 
the dates of those decisions, not having been appealed from, no 
distinct malikanah land can legally exist. Therefore, ordered, decree 
in favour of appellant, the decision of the moonsiff be reversed, and 
costs of both courts chargeable to respondents. 


The 27th FEnnUARY 1849. 

• No* 3j50. 

Regular Appeal fxom a deem^ yp^^hy ^oulvee Neamut Ali 
Kharty Principal Svdder of .MozuJ^jpoor, dated Ath April 

1846. • ‘ . 

Baboo Bhugwuttee Churn Mookbi^e%aiiil^tWD Others, (Defendants,) 

Appellants^ ^ 

. versus 

Govind Sahee and eight others, (Plaintiffs,) Respondents. 

The respondents instituted this suit against the appellants, for can- 
celment of bill of sale, and also for possession and mutation of their 
names in the records of the coUectorate, of 2 annas within the whole 
16 ftunas of talooqa Bishenpore Bulbudder, 2 annas within 8 annas 
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portion of villages Beekmmporo and tollah Sheikoopore,.chuckla 
Gurjole, pergunnali Beesarah^ with mesne profits from the time the 
amount of the purchase money was realized from tlie resources of 
the abovementioned property; amount of action laid at Company’s 
rupees 4,695, 4 annas, 6 gundalis, 3^ cowries- ^ 

Purport of plaint: — ^theancestor of the plaintiffs. Baboo Sheebnaraen 
Singh, deceased, sold 8 annas share of the abovenamed property, under 
three bills of sale, dated 9th November 1820, corresponding with 19th 
Kartick 1228 Fuslee, for the sum of Sicca rupees 21,000 4 annas, to 
Gundroop Sahee, the son-in-law of dewan Kishunpershaud for rupees 
10,500, 2 annas, to Baboo Doorgachum Mookerjee and Baboo Kissen- 
mohun Mookerjee for rupees 5,250, and 2 annas to Baboo Leelumbur 
Rae Surbaudakaree for rupees 5,250, They all wrote under one ikrar- 
namah, or agreement, making fhe sales conditional, the repossession 
should be given conformable to the purchases, by causing mu- 
tation in the collcctorate. Afterwards the sons of dewan Kissen 
filed an application in the court for a foreclosure of their share : on 
notice, the money was deposited in court and possession of that share 
was restored ; although an application was preferred to tlie court, 
claiming mesne profits on that share, no order regarding it has been 
passed. The purchasers of the other 4 annas share are still in pos- 
session, from the resources of wliich they have realized more than 
the purchase money, with a surplus due to the plaintiffs. These 
purchasers not having applied to the court for a foreclosure, the 
plaintiffs presented a Jtetition to the court regarding that subject : the 

S directed them to institute a regular suit The bills of sale 
^ distinct, therefore distinct suits are instituted against the 
parties. 

The defendants answered, the bill of sale is nOt conditional, but an 
absolute sale. The ikramamah, or agreement, alleged to have made 
the sale conditional, does not so, it is to this purport If the vendor 
wishes to purchase the, property on or before 30th of Bhadoon 1232 
Fuslee, at the same amount it was sold for, they will sell it, if they 
do not, the vendor to de|^i| the money in the court a^id t^e pos- 
session of the pr^erty. . which period, more thin 20 years 
have elapsed: a^lmUy^td Reflation IL of 1805, this suit is not 
cognizable. The 'Islta^aial promCe. of the . property set forth in the 
plaint, does not yield soi mudh iasifor the payment of the annual 
interest on the purchiBo mohey. purchase money of 4 annas 

share having been pa^ that property has been takem back, but the 
plaintiffs wish to obtaiijf redemption of the share in their posses- 
sion in a different mode. 

The principal sudder ameen decreed in favor of the plaintiffs, for 
the cancelment of the bill of sale, also for possession of the 2 annas 
portion of the property, the mutation of the names of the plaintiffs in 
the records of the collectorate, and to receive the sum of Company’s 
rupees 4,039-15-5, surplus proceeds of the produce of the property. 



ZILLAIl TIRIIOOT, 


61 


and mesne profits from the date of institution of the suit to the date 
of being let in possession, witli interest thereon, on the following 
grounds. The writing of an ikramamah shews the sale was condi- 
tional. From three decisions filed by the plaintiffs, it appears 
the opinion of the Sudder Dewanny Adawlut in similar cases, grant- 
ed interest to the exact amount of the principal sum ; these decisions 
are precedents for this case ; and proof of the annual produce of the 
property, from the evidence of the lessees of the property adduced 
by the plaintiffs, these lessees filed the deed of adjustment effected 
between themselves and the purchasers, from which is shewn the ac- 
counts at the foot of the plaint arc correct. The whole property of 
8 annas portion was leased on an annual rent of Sicca rupees 3,201, 
for five years, from 1228 to 1232 Fuslee. The 2 annas portion under 
dispute, yielded annually Sicca rupees 800, from which rupees 
204-11-0-2^ is to be deducted as Government revenue on this por- 
tion paid into the coUectorate; then remains to the purchasers Sicca 
rupees 5 95-4-1 9-1 i, annually, to be accounted for from 1228 to 
1251 Fuslee, twenty-four years, the period iliey have been in pos- 
session, making a total of Sicca rupees 14,287-7-5, from which is to 
be deducted the amount of purchase money, and an equal sum for 
interest, viz.. Sicca rupees 10,500, leaves a surplus to be paid to 
the plaintiffs of Sicca rupees 3,787-7-3, equivalent to Company’s 
rupees 4,039-15-5, &c. 

In the appeal from this decision, the appellants urge : the terms of 
ikramamah do not make the sale, under the bill of sale, conditional, 
but an absolute sale ; the deduction made by the principal sudder 
ameen of the amount of purchase, with an equal sum for interest, 
from the proceeds of the property, and making the remainder a sur- 
plus payable to the respondents, is not just; the purport of the 
Section 2, Regulation.!, of 1798, and Section 5, Regulation XVIL 
of 1806, and Construction No. 15, clearly states the interest on the 
amount borrowed is first to be discharged; if the interest and the 
principal have been realized from the usufiruct, then the property is 
to be restored. Three decisions to tins pu^ort, as precedents, ^vere 
filed, from which it is proved the interest is to be paid, and if 
there be any surplus, that is to be taken in discharge of the debt. 

The respondents answered; tlie ikramamah; or agreement, was 
written with a design to make the sale conditional; the exact 
amount of interest, with that of principal sum of purchase money 
being deducted from the usufinict, in the manner effected by the 
principal sudder ameen, is in comformity to the Regulations and the 
decisions filed by them as precedents. 

Court. 

The points to be ascertained are : whether the sale of the property 
was conditional, or absolute; whether the total sum of principal 
and equal amount of interest is at once to be deducted from 
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the aggregate amount of usufruct, for the period the purchasers 
have been in possession of the property, or whether the amount of 
legal interest on amount purchase is not first to be paid from the 
usufruct, prior to any portion of the usufruct being carried to the 
discharge of the purchase money. 

From the applications of both parties to the collector, and the 
proceedings of that^ officer, for the mutation of the names of the 
purchasers, in lieu of the vendor, in the records of the collectorate, 
it is not ascertainable whether the parties contemplated a conditional 
or an absolute sale of the property. It is true, there is no mention 
in the ikrarnamah of payment of interest as specified in ikramamaJis 
of conditional sales, but from the .wording of this ikrarnamah it 
appears to have been panted by the purchasers at the request of the 
vendor, from which it is evident he then hoped to be able to 
redeem the property : fixing a stated period for the purchase of the 
property, for the same amount as was paid for it by them, and if 
they refused to sell, to deposit the amount in court for the possession 
of me property, undoubtedly made the sale conditional. The heirs 
of the vendor should have deposited in court the principal smn, 
that is, the amount purchase, on institution of this suit, in conformity 
to Section 7, Regulation XVII. of 1806, to have been of any avail to 
them. Although the two decisions of the Sudder Dewanny Adawlut, 
one dated 27th of February 1834, No. 207 of 1832, the other dated 
10th of January 1833, No 343, taken by the principal sudder ameen 
as precedents in this case, are not precisely so. It is true the princi- 
pal sum and a like sum were awarded for the redemption of the 
property in those cases, but owing to some deceitful transaction in 
the matter of their mortgages, and the deductions not being made 
from the usufiitct, the borrowers had to pay those sums from other 
means, for the redemption of their property: the account formed by 
the sudder ameen does not seem to oe equitable. By Section 2, 
Regulation I. of 17^8, and Section 5, Regulation XVII. of 1806, 
legal interest is to be paid to the lender, and from the respondents’ 
own shewing in plaint luid the account formed by the principal 
sudder ameen, thi&^.usufrui^ did not yield sufficient to discharge the 
legal interest on the amount purchase, which, in equity, should have 
been first discharged ; hence the property has not been fairly redeem- 
ed. Therefore, ordered, dwree for appellants with costs of both courts 
chargeable to the respondents, and the decision of the principal sud- 
der ameen be reversed. 
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Thk 28th February 1849. 

No. 382. 

Regular Appeal from a decision passed hy Moulvee Syed Azim Ali 
Khany Moonsiff of Duhing Suraiy dated 20tk of May 1847. 

Musst. Ajnasoo Koonwiir, widow of Nynd Rao, deceased, (Plaintiff,) 

Appellant, 

versus 

Sheehoo ‘Sahce Rae and eleven others, (Defendants,) Respondents. 

The appellant instituted this suit against the respondents for the 
j)ossession and mutation of her name, in lieu of her demised husband, 
of 2 annas within 8 annas share of the 16 annas of village Sustolee, 
pergunnah Seerasah. Action laid at Company’s rupees 24-8, being 
three times the annual amount of revenue of the disputed property. 

The plaintiff states in her plaint, that the 8 annas portion of the 
village was acquired by four full brothers : 1st, Byjun Rae, the father 
of Beenoke Rae; 2nd, Sunker Rae, the husband of Nowlasee 
Koonwur; 3rd, Ajeeb Rae, the father of Beedater Rae; 4tli, 
Preetee Rae, the father of Nynd Rae, the husband of the plaintiff 
They all continued to hold possession. On the demise of Sunker 
Rae, his widow, Nowlassee Koonwur, sued and obtained a decree 
for 2 annas portion, and is still in possession. After the demise of 
Nynd Rae, the husband of the plaintiff, she came in possession of 
his portion, but the defendants opposing her in obtaimng a mutation 
of her name in the collectorate, she is compelled to sue. 

Nowlasee Koonwur and five others, defendants, acknowledge the 
claim of the plaintiff Six defendants failed to file answer to plaint. 

Gujraj Jha filed a third party petition, urmng that, among the 
four brothers two died, viz., Sunker Rae and Freetee Rae without 
leaving issue, whose shares devolved to Byjun Rae and Ajeeb 
Rae, Siese persons holding 4 annas each, they sold 2 annas portion 
to him and others, the remaining 4 annas was sold by auction, and 
purchased by him and Ununt Lall. , . 

The moonsiff dismissed the case on the following grounds: although 
the evidence of the plaintitf‘’s witnesses corroborates her plaint, but 
from the decision filed by the third party, it appears the 8 annas 
share had been twice leased by the proprietors ; m neither of those 
leases, the name of the plaintiff is discoverable; therefore her state- 
ment of being in possession, is erroneous ; the copy of bewastah of 
the pundit, med in this case, shews Hindoo females have no concern 
in ancestral pr<merty ; this is ancestral property, and not acq^uired 
by her husbana ; notwithstanding the decision of Nowlasee Koon- 
wur’s case was called for, the attorney for the plaintiff has not filed it. 

From this decision the plaintiff appealed, urging the principal 
defendants acknowledge her claim, ana which was by the evidence 
of her witnesses proved ; of course the third party would not adduce 
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any document which would prove her possession ; the decision of 
the case of Nowlasee Koonwur was cdled for on 18 th of May 
1847, and the decision was passed on the 20th of May 1847 ; thereby 
suiiicient time was not allowed to file it. 

Court. 

From the records of the case it appears that on the 18 th of 
May the moonsiff passed an order for the plaintiff (appellant) to 
file the decision passed in the case of Mussamut Nowlasee 
Koonwur, and on the 20th of the said month dismissed the 
appellant’s case, which shews there was not sufficient time allowed 
to file the document called for, and a very material one, as a 
precedent in the appellant’s case; consequently, the investigation 
was insufficient. Therefore, ordered, the decision of the moonsiff* 
bo reversed, and the case be returned for re-investigation. Amount 
of stamp of appeal plaint to be returned to appellant. 
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Present ; ROBERT TORRENS, Esq., Judge. 

The 6Tn February 1849. 

Appeal from, a tlecision passed hi/ Roy Ilurxi Chunder Ghose^ Principal 
Sadder Ameen, on the 2nd of Decendicr 1847- 

Saroda Dossee, (former Plaintiff,) Appellant, 
versus 

Shore Khan, Doorgachum Ghosc, Nubkisten Bose, Nuffcr Mistrec', 

Suroop Chunder Udhikarree, Thundee Beebee, Munnee Beebee, 

Sheik Abdoolla, and others, (former Defendants,) Respondents. 

To have possession and right declared to dwelling-house and 
land. Suit laid at rupees 675. 

The plaintiff* sued to have her rights declared to certain lands 
and a dwelling, which she also sought to obtain possession o£ She 
instituted the suit alleging that 2 beegahs, 2 ks., 5 chs. of ground 
situated in Chuckerbjiir, I)hee Punchawongong, with a dwelling- 
house thereon, is her property, but the said dwelling-house was 
sold, in satisfaction of a decree passed in favor of Shere Khan, 
against plaintift'’s husband, Doorgachum Ghose, notwithstanding 
tliat plaintiff* petitioned that the sale might not take place. She 
states that the land mentioned was bought in different parcels from 
Okil Mistree, Nubkisten Bose, Munnee Beebee, Abdoolla, and others, 
(stated thus in plaint,) and Chand I^lunne^^ whom, with the last named, 
she has made defendants. She states that the sales by those persons 
who disposed of the property to her are described in seven different 
kubalas. 

In answer, Shere Khan submits that truly the property sold 
belonged to Doofgachurn, and that the claims 'set up by plaintiff* 
are merely to defraud the creditors <bf that person. Thundee 
Beebee and Munnee Beebee are widows and heiresses of Peer 
Mahomed Soobadar, who bought, plaintiff* alleges, a part of the land ; 
they did not answer. Oomur Mistree, the defendant, is son and 
heir of Okil Mistree, and answered that his father sold the ground 
described by the plaintiff’ to her, and made over a kubala accordingly 
to her. Suroop Clnmder Udhikarree is made a defendant, because 
he also, holding a de(Tee against plaintiff’s husband, Doorgachum 
Ghosc, had applied to obtain his dues from the proceeds of sale of 
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the propei^ty, and he replies that it was Doorgachurn’s property 
which was sold and not the plaintiff’s. 

In the lower court the plaintiff* filed five of the several deeds of 
sale alleged to have been executed in her favor by the defendants 
named in her plaint ; but the principal sudder amcen dismissed the 
claim of the plaintiff^ because there w^as no sufficient evidence of the 
property having been sold to her. The witnesses to the various 
deeds of sale put in w^ere said to have died except one, Sonatun 
Doss Byraggee, when the case %vas tried in the lower court. This 
man was an attesting witness to two of the deeds of sale. She 
filed tlu*ce other deeds, but adduced no witnesses to prove that they 
were genuine documents. 

The evidence was considered insufficient by the principal sudder 
ameen, who was of opinion that under the circumstances the case 
was foimded on collusion between plaintiff and her husband. 

In itppeal, the plaintiff* submits that the ground is hers. She 
urges that in the court of the moonsiff of Russa, Sartuk Miindul 
obtained a decree against her, appellant, on the security of 9^ cot^ 
tahs of ground claimed by her in this case. She prays that a local 
enquiry may be set on foot as to her right, and files copies of the 
evidence of two witnesses, taken in the misctellaneous case instituted 
to set aside the attachment taken out by Shore Khan in execution of 
the decree passed in his favor. 

In the lower court the mason, Ramdhun Mistree, who built the 
house which forms a portion of this claim, deposed that he had been 
employed as the builder by the plaintiff’, but in another case (wherein 
the now defendant, Suroop Chunder Udjiikarree, was the plaintiff* 
versus Doorgachum Ghose) the same witness gave evidence that 
he was employed to build the same house for Doorgachum and 
not for -plaintiffs and though two subordinate masons, Goluk Roy 
and Gungaram, did, in the principal sudder ameen’s court, depose 
that the dwelling-house was built for the plaintiff’ (appellant,) it 
appears they could not say whoiji the money was given to purchase 
building materials ; and their evidence is, I consider, insufficient to 
prove the plaintiflTs (appellant’s) claim,^ when the two conflicting 
statements of the head mason, their employer, is borne in mind. As 
to plaintiff’s (appellant’s) statements that the decree passed in favor 
of Sartuk Mundul will support her claim, I observe, from a copy of 
the petition for the money' decreed, which plaintiff had filed, that 
her husband, and not the appellant, paid the money into court ; her 
husband is Doorgachum, and the payment does not appear to 
have been made on behalf of the plaintiff (appellant) The witness, 
Sonatun Doss Byraggee, deposed in the principal sudder ameen’s 
court that two deeds of sale, both dated the 8th of Chyte for 3 cot- 
tahs and 7 cottahs, respectively, were given to plaintiff (appellant,) 
the first by Sheik Oomur and three others, the other by Okil Mis- 
tree. This evidence the appellant would support by copies of the 
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depositions of Nyemooddeen and Okil Mahomed^ in the miscellaneous 
case instituted by the plaintiff (appellant) to have the attachment 
effected at the instance of Shere Khan set aside ; but the last two 
mentioned witnesses did not see the deeds they depose to having 
been executed ; when they gave their evidence, these deeds do not 
appear to have been shown to them. I do not consider that the 
appellant has proved her right either to the house, which has been 
sold in satisfaction of the decrees passed against her husband, or tt> 
the land which she claims as hers, but with which no one has inter- 
fered, as the proceeds realised from the sale of the dwelling-house 
were sufficient to cover the sums decreed by the civil court against 
Doorgachurn Ghose. Though there are answers put in, in this case, 
admissive of plaintifTs (appellant’s) claim to portions of her claim, 
yet as no proof of the appellant’s right to such portions has been 
adduced by her, I am of opinion that the Circular Order of Novem- 
ber 25th 1847 precludes my awarding her any thing on account 
of those admissions. I dismiss this appeal. 

The 14th February 1849. 

Isser Chunder Doss Kansarree, (former Plaintiff,) Appellant, 

versiis 

Pramikisteii Mookhopadhya and others, (former Defendants,) 
Respondents. 

For possession of materials of a 'flwelUng-house, with wassilat, 
valued at 1,360 rupees. 

This case is fully described in pp. 241 to 246 of the Decisions of 
this court for 1 847. In consequence of Praunkisten Mookhopadhya 
having been held liable for a portion of the costs in the calculation 
at the foot of the decree, he appealed to the Sudder Court, who 
remanded the case, because it was not specified in the body of the 
decision why the said Praunkisten was held liable for costs ; and the 
court required that this point should be explained and thus much of 
the decision re-considerei ,On refering to the fysala and the nuthce 
of the case it is plain that the allegations in the plaint, which refer- 
red to Praunkisten Mookhopadhya, are not borne out, and I see no 
reason to make hyn liable for the costs, which were calculated 
against him, and wliich, as plaintiff could prove nothing against 
Praunkisten Mookhopadhya, must be paid by the plaintiff, (appel- 
lant) 
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Present : R. H. MYTTON, Esq., Officiating Judge. 

The 24th February 1849. 

No. 3 of 1848. 

Appeal from a decision of Roy Hutu Chunder Ghose, Principal 
Sudder Ameen. 

Zameer Hajra, (Plaintiff,) Appellant, 
versus 

Dassy Bewa, Ruttun Bewa, Bezary Bewa, and Rajnarain Nath, 
(Defendants,) Respondents. 

The plaintiff originally sued in the moonsifTs court at Pautter- 
ghotta for the amount of a bond, in security of which a ryuf s sale- 
able interest in 90 beegahs and some fractions was pledged by the 
female defendants in this suit. While that suit was pending, Raj- 
narain Nath, the other defendant in this suit, put in his claim to a 
portion of the land pledged, viz. 68 beegahs, 11 c., 1 p., under 
a deed of sale purporting to have been executed by the said 
female defendants as also Petumber and Sooroop Ghose and Esur 
mid Guggun Colla. 

The suit being merely for recovery of money, his claim was not 
entered into, and he was told that, if the land should be attached in 
execution, he might then bring forward his claim; this he did, and 
it was rejected by the moonsiftl . 

On appeal, the judge ordered the sale of only that portion of the 
land to which no claim had been advanced, and gave j>ermisssion to 
the decrceholder, in event of this being insufficient to satisfy his 
decree, to institute a fresh suit against the defendants and Rajnai*ain 
conjointly. 

Accordingly this suit was brought. 

Rajnarain was the only defendant who appeared. Ho rests his 
case on the unconditional sale to himself executed in 1243 (some 
months before the suit in the moonsiff ’s court) by the female defend- 
ants and others mentioned above, and denies the right of the females 
alone to dispose of the property: It belonged, he says, originally to 
Neeloo Ghose. He had one son, Bhyrob, whose widows are Ruttun 
and Dassy. Bezary is the sister of Neeloo’s wife. Besides Bhyrob* 
there were daughters of Neeloo whose representatives are Petumber 
and others. Bhyrob, according to defendant, died before his father, 
and therefore his widows had no right to pledge the property, as it 
is asserted they did, to the prejudice of the rightfiil heirs descended 
from, the daughters of Neeloo. 

Th^ principal sudder ameen, considering the sale to, and posses- 
sion of Rajnarain, the defendant, well established by evidence and 
the admission of Dassy, one of the female defendants in the case 
before the moonsiff, dismissed the plaintiff’s suit. 



ZILLAII TWENTY-POUR PERGUNNAHS. 


In appeal, the plaintiff insists upon Us prior right under the bond 
to himself, and that Bhyrob died aftA and not before Neeloo, his 
widows thereby deriving a title by inheritance. 

Judgment. ^ 

There seems no reason to doubt the pledging of th# property by 
the females; Whether they had the right to do so, it is admitted, 
depends upon the death of Bhyrob, i. e. whether before or after 
his father, Neeloo. 

It is therefore essential to refer to the evidence to see which 
account is best established. 

The plaintiff brought forward two witnesses, no relations or con- 
nections of the family of the deceased, who state that Bhyrob sur- 
vived his father ten days, both of them liaving died twenty-four 
or twenty-five years ago. One of these witnesses could only have 
been fifteen or sixteen years old when those events occurred. On 
the other hand the defendant, Rajnarain, produced several old inha- 
bitants of the village, and of the same caste as the deceased, who 
declare that Neeloo, the father, did not die until a year after his son 
Bhyrob. This evidence is more to be relied on than that advanced 
by plaintiff 

I am therefore of opinion that the female defendants had not a 
right to dispose of the property, and it cannot be sold for their debt, 
and the decree in the moonsilTs court being merely for money lent, 
does not affect the interests of Rajnarain, the defendant, in this case. 

I therefore affirm the decision of the principal sudder arneen, dis- 
missing the suit of Zameer Hajra. 







